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INDIAN  LAW  REPORTS. 


APPELLATE  CIVIL. 


•        Before  Mr.  Justice  Hutchim  and  Mr.  Justice  ^Brandt, 

STBINTVASA  (Second  Defendant),  Appellant; 
and 

NARATANASAMI  (Plaintiff),  Respondent  * 

Rent  JUeovery  Act,  88.  7,  d^Demand  ofpattd. 

The^ent  Beoovery  Act  does  not  require  that  a  tenant  demanding  a  patt&  shall 
vpfAy  in  writing  to  the  landholder  specifying  the  lands  and  the  lasli  for  which  the 
patt&  is  required. 

The  plaintiffy  Ndrdyanasdmi  Ndyakan,  sued  the  defendant,  Strini- 
vasa  N4 jakan^  under  the  Rent  Recovery  Act  to  compel  him  to  grant 
a  patti  for  certain  land. 

A  pattd  had  been  applied  f or^  but  refused. 

The  suit  was  dismissed  by  the  Deputy  Collector  of  Sal^,  but 
on  appeal  the  District  Judge  of  Salem  (E.  N.  Overbury)  decreed 
in  &yQr  of  plaintifi. 

The  defendant  then  appealed  to  the  High  Court  on  the  ground, 
inter  (ilia^  that  the  plaintiff  was  not  entitled  to  sue,  because  the 
demand  for  a  patt&  was  not  made  in  writing  and  accompanied  by 
a^draft  muchalkd. 

Bamasdmi  Mudaliar  for  appellant. 

Hon«  Edmd  Bdu  and  Varada  Mdu  for  respondent 

The  Court  (Hutchins  and  Brandt,  JJ.)  delivqp>ed  the  following 

Judgment  : — We  consider  that  there  is  nothing  in  the  Rent 
Seooyery  Act  which  requires  that  a  tenant  demanding  a  pattd  shall 


1884. 
September  18. 
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Btrinitafa.  make  an  application  in  writing  aooompanied  by  a  statement 
NiaiTAHA*  stowing  the  lands  for  which  he  requires  a  pattd  and  the  fasli  for 
B^Mx.     which  it  is  required.   The  case  quoted — Sayud  Chanda  Miah  Sahib 
V.  LakBmaha  Aiyangar{\) — is  no  authority  for  the  contention  of  the 
appellant's  pleader.   The  learned  Judges  who  decided  that  case 
'seem  to  have  admitted  that  section  7  did  not  govem  section  9,  and 
the  decision  really  amounts  to  no  more  than  this :  that  a  demand 
made  hy  a  landlord  for  the  exchange  of  patt&  and  muchalkd  must 
be  accompanied  by  a  copy  of  the  pattd,  or  of  something  showing 
definitely  all  the  terms  oflEered  or  required.   In  the  present  case  the 
landlord  must  have  known  very  well  for  what  lands  a  pattd  was 
demanded  and  that  the  respondent  only  required  that  if  should 
embody  the  same  terms  as  that  formerly  granted  to  his  vendor. 
Bection7has  no  bearing  on  the  case  whatever.   The*  Judge  has^ 
found  as  a  fact  that  the  demand  for  a  pattd  was  duly  made  at  the 
time  when  the  sale  under  the  Act  took  place;  the  tenant  for 
whose  arrears  the  land  had  been  attached  had  no  saleable  interest 
in  the  land,  he  having  conveyed  the  same  to  the  respondent ;  and 
the  appellant  had  notice  of  that  transfer  before  he  proceeded  to  sell 
the  supposed  interest  of  the  former  tenant. 

The  only  question  for  decision  in  this  case  was  whether  the  • 
respondent  was  entitled  to  the  pattd  claimed  by  him  for  fasli 
1291  y  and  we  think  the  District  Judge  was  right  in  holding  that 
he  WBS  entitled  to  such  pattd. 

The  appeal  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner^  Kt.^  Chief  Justice^  and 
Mr,  Jmtice  Mutfusdmi  Ayyar, 

SeptoDbirS.  'f^®  COURT  OF  WARDS  (Plaintiff),  Petitioner, 

I  JjHfi^%  DARMALINGA  (Depekdant),  Respondent  * 

Bent  Eeamry  Aci,  a.  7 — Tend^  of  patti,  * 

^ f/^  When  a  Collector  in  a  smt  brought  under  the  provisions  of  the  Eent  Recovery 

^  '  Act  has  decided  that  a  tenant  b  to  accept  a  patt&  on  certain  terms,  the  landholder 

l^^.bZ   ^  

'  (1)  I.L.R.  1  3Iad.,  45.  ♦  Civil  Revision  PetHion  172  of  18P4. 
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ii  DOl  booftd  to  tender  such  patt&  for  acceptance  before  suing  to  enforce  the  terms  Covvt  or 
thoeof.  Wards 

This  was  a  suit  brought  by  the  Court  of  Wards  on  the  Small  Dirmalikoa. 
Cause  side  of  the  Subordinate  Judge's  Court  at  Tanjore  to  recover 
iwitdue  for  fasli  1290  (1880-81)  from  the  defendant,,  a  raiyat  of 
the  Oaadrakottai  zamindiri. 

The  defendant  having  refused  to  accept  a  pattd  and  execute  a 
muohBlk&  for  fasU  1290,  proceedings  were  taken  against  him  in 
the  Bevenue  Court,  which  decided  that  he  should  accept  a  pattd  as 
settled  by  tiiat  Court. 

The  defendant  pleaded  that  no  patti  had  been  tendered. 

The  Subordinate  Judge  (T.  Ghmapati  Ayyar)  held  that,  as 
Qi&ee  hall  been  no  actual  tender  of  a  patt&,  the  plaintiff  could  not 
recover. 

The  plaintiff  then  applied  to  the  High  Court  under  section 
622  of  the  Code  of  Civil  Procedure  to  set  aside  this  decree. 
Mr.  Shephurd  for  petitioner. 

Respondent  was  not  represented.  ^ 
The  Court  (Turner,  C.J.,  and  Muttusdmi  Ayyar,  J.)  delivered 
Uie  following 

Judgment  :— The  judgment  of  the  Collector  amending  the 
pattd  and  informing  the  defendant  of  the  terms  on  which  he  is  to 
execute  a  muohalkd  constitutes  a  sufficient  tender  to  entitle  the 
landlord  to  enforce  the  terms  of  the  patt^. 

The  law  nowhere  imposes  on  the  landlord  the  obligation  to 
^make  a  tender  after  judgment,  on  the  other  hand  it  does  declare 
the  tenant  liable  to  ouster  if  he  falls  to  execute  a  muchalk&  within 
ten  days  from  the  date  of  the  Collector's  decision.  The  decree  is 
set  aside,  and  the  Subordinate  Judge  is  directed  to  pass  a  fresh 
decree. 

The  costs  of  this  application  will  abide  and  follow  the  result. 
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APPELLATE  CIVIL. 

Before  Sir  Cluirles  A,  Turner^  Kt,,  Okie/ Justice,  and 
Mr,  Jmfice  Muttmdmi  Ayyar, 

1384.  VENKATRAMAYA  (Pladttiff),  Pbtitioiteb,  * 

October  3. 

  and 

VIRAYA  (Defendaot),  Respondbitt.* 

Small  Cau99  Courts  Jurisdiction — Water-cess — Paytttent  by  landholder^lmplied 
contract  by  tenant  to  recoup. 

If  a  landholder  pays  to  Goyermnent  water-cess  which  his  tenant  is  legaQy 
bound  to  pay,  a  Small  Cause  Court  constituted  under  Act  XI  of  1866  has  jurisdic- 
tion to  decide  a  suit  brought  by  the  landholder  against  the  tenant  to  recover  the 
amount  so  paid  by  the  landholder. 

Tjpis  was  an  application  to  the  High  Court  under  section  622 
of  the  Code  of  Civil  Procedure  to,  set  aside  the  decree  of  N. 
Raghavulu  Ndyudu,  District  Mlinsif  of  Bezvada^  in  Small  Cause 
suit  No.  701  of  1883. 

The  plaintiff,  RdjA  Venkatramaya  Appa  RAu,  a  zaminddr,  sued 
his  tenant,  Avatapalli  Viraya,  to  recover  Rs.  20-5-2,  alleging  that 
the  Collector  had  levied  water-tax  from  him  and  that  defendant 
was  bound  to  contributo  his  share  of  the  tax. 

The  Munsif  held  that  plaintiff  had  no  cause  of  action,  as  defen- 
dant had  not  cultivated  his  land  during  ihe  period  for  which  tax 
was  paid. 

SddagopdcMryar  for  petitioner. 

Respondent  was  not  represented. 

It  was  contended  for  the  plaintiff  that  there  was  an  implied 
contract  by  the  defendant  to  recoup  the  plaintiff  for  the  payment 
of  tax  made  on  his  behalf,  and  that  such  suit  was  cognizable  by  a 
Small  Cause  Court. 

The  judgment  of  the  Court  (Turner,  C. J.,  and  MuttusAmi 
Ayytfr,  J.)  was  delivered  by 

Turner,  C.J. — Where  water-cess  is  due,  it  may  be  revered 
in  the  same  manner  as  Q-ovemment  revenue,  i.e.,  the  land  may  be 

♦  a^'il  Revision  Petition  273  of  1884. 
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sold  and  the  rights-  of  all  parties  other  than  the  Government  Venkat- 
desisroyed.  The  landowner  is  therefore  entitled  to  pay  such  cesses 
whether  a  personal  liability  for  them  has  been  contracted  by  his  Viraya. 
t^iants  or  by  himself,  and  if  his  tenants  are  liable  to  pay  the 
eessj  he  i&entitled  to  clsum  from  them  reimbursement  in  virtue  of 
what  is  known  as  an  implied  contract.  If  the  claim  cannot  be 
deeoribed  as  one  founded  on  contract,  it  can  be  described  as  arising 
out  of  a  right  to  compensation ;  in  other  words,  it  would  be  a 
claim  for  damages. 

The  suit  is  cognizable  on  the  Small  Cause  Court  side  of  the 
M4nsif  8  Court,  and  the  Munsif  should  have  determined  whether 
or  not  the  tenant  was  legally  boimd  to  pay  in  whole  or  in  part  the 
amount  claimed  -and  have  passed  a«decree  in  accordance  with  his 
finding.  The  decree  of  the  Munsif  is  set  aside  and  a  new  trial 
ordered.  The  costs  of  this  application  will  abide  and  follow  the 
result. 


APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Muttusdmi  Ayyar, 

QUEEN-EMPEESS  1884. 

.    ,  September  22. 

agamst  October  11. 


EAMAKKA.* 

Tenal  Code^  #.  Z^-^AlUmpt  to  commit  auieide^Intention — Locus  paBnitcntiaB.  (^nji,  Zf2^ 

R,  with  the  intention  of  committing  suicide  by  throwing  herself  into  a  well,  ran    /%  J9  *^ 
to  the  well,  where  she  was  arrested.   She  was  convicted  under  section  309  of  the    /  ^''^^^  i  ^J, 
Indian  Penal  Code  of  having  attempted  to  commit  suicide : 

Htld^  that  the  conviction  was  illegal.  •  ^ 

This  was  a  ease  submitted  fopr  the  orders  of  the  High  Court  by 
W.  A.  Happell,  District  Magistrate  of  Kistna. 

The  facts  appear  from  the  judgment  of  the  High  Court  (Mut-  • 
tusdmi  Ayyar,  J.) 

Counsel  were  not  instructed. 

Ju^iGMBKT. — The  accused  quarrelled  with  her  father  and 
brother  and  ran  to  a  well  saying  that  she  would  fall  into  it.  The 

•  Criminal  Retision  Case  639  of  1884. 
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first  witnefis  for  the  proseoution,  who  was  at  the  well,  heard  the 
alarm  raised  by  the  second  witness,  oanght  the  aoooBed,  mi 
delivered  her  into  the  custody  of  the  Tillage  Munsif .  Upon  these 
facts,  the  Second-class  Magistrate  of  Palndd  (V.  Subramaaiam) 
convicted  her  of  an  attempt  to  commit  suicide  and  sentenoed  her 
to  four  months'  simple  imprisonment.  There  is  no  doubt  that  tiie 
accused  intended  to  commit  suicide  and  that  she  prepared  to  cany 
out  that  intention  and  proceeded  to  the  welL  She  might;  have, 
however,  still  changed  her  mind,  and  she  was  caught  before  she  did 
anything  which  might  be  regarded  as  the  commencement  of  the 
offence  of  which  she  is  convicted.  I  set  aside  the  conviction  and 
direct  that  the  accused  be  discharged  from  custody. 


1884. 

October  9. 


APPELLATE  CIVIL. 

Be/ore  Sir  Charles  A.  Turner^  Kt\^  Chief  JmiicCy  and 
Mr.  Justice  ^ernan, 

PALANI  (Defendant),  Appellant, 
and 

SIVALINGA  (Plaintiff),  Eespondbnt.* 

Rent  Recovery  Act,  e.  ZZ—8ale^Ac{joumment  for  want  of  bidders  to  next  day, 
invalid^Duty  of  offieer  conducting  sale, 

A  sale  of  land  for  arrears  of  rent  under  the  provisions  of  t^e  Bent  Becovery  Act 
having  been  advertised  for  a  certain  day,  was,  owing  to  the  absence  of  bidders  on 
that  day,  adjourned  and  held  on  the  day  following  by  the  officer  empowered  to  sell. 

Held,  that  the  sale  was  invalid. 

This  was  an  appeal  .from  the  decree  of  E.  N.  Overbury,  District 
Judge  of  SAem,  reversing  the  decree  of  V.  Vaithi  Ayyar,  District 
Mdnsif  of  Ndmakdl,  in  suit  212  of  1882. 

The  plaintiff,  Sivalinga  Goundan,  sued  the  defendant,  Palliku- 
dathu  Palani  Goundan,  to  recover  possession  of  certain  land  which 
he  alleged  he  had  purchased  at  an  auction  sale  held  under  the  pro- 
visions of  the  Rent  Recovery  Act  (Madras  Act  VIII  of  1865)  on 
the  16th  November  1880. 


*  SMond  Appeal  696  of  1884. 
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The  M^nsif  dismissed  the  suit  on  the  ground  that  the  date  Palani 
fixed  for  the  sale  under  section  33  of  the  Eent  Recovery  Act  was  sxvalinoa 
tbe  15th,  not  the  16th  of  November. 

On  appeal  the  District  Judge  found  that  the  property  was 
advertised  for  sale  on  the  15th,  but,  as  there  were  no  bidders  on  that 
day,  the  sale  was  held  on  the  16th  November ;  held  that  section 
33  of  the  Act  did  not  require  fresh  notice  to  be  issued  under  the 
ciroomstanees,  and  decreed  for  plaintiff. 

Defendant  appealed. 

Bhdshyam  Ayyangdr  far  appellant. 

Bdmd%dm  Mudaliar  for  respondent. 

The  Court  (Turner,  C.J.,  and  Keman,  J.)  delivered  the 
following 

Judgment: — The  officer  deputed  to  hold  the  sale  reported  that 
on  the  date  of  the  sale  the  tom-tom  was  beaten,  but  that  no  persons 
collected  to  enable  him  to  put  up  the  property  for  sale.  He  there- 
fore adjourned  the  sale  to  the  following  day. 

Although  the  officer  deputed  to  make  a  sale  under  the  Civil 
Procedure  Code  has  power  to  adjourn  a  sale,  there  is  no  power  to  do 
so  giv^  to  the  officer  making  a  sale  under  the  Reif t  Act.  We  need 
not  now  consider  whetiier,  if  a  sale  of  several  lots  was  commenced 
on  the  app<mited  day  and  for  want  of  time  could  not  be  concluded 
on  that  day,  the  officer  might  not  be  competent  to  continue  the 
sale  on  the  following  day.  But,  whereas  in  this  instance  no  persons 
attended,  it  was  the  duty  of  the  officer  to  report  to  the  Court  the 
faQure  to  sell,  and  u  fresh  order  might  have  been  issued  with  a  new 
proolBmation.  The  sale  must  be  set  aside  and  the  decree  of  the 
Appellate  Court  reversed  and  that  of  the  M6nsif  restored,  but,  as 
the  iqypellant  took  no  steps  to  set  aside  the  sale^  without  costs. 
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APPELLATE  CIVIL- 


1884. 
October  16. 


Before  Mr,  Justice  Mutiusdmi  Ayyar  and  Mr.  Jmtice  Brandt. 

KAHANAEAMA  (Decree-holder),  Appellant, 
and 

RANGA  (Judgment-debtor),  Respondent.* 


ActXIcS  1865,  t.  20—  Civil  Procedure  Code,  ».  Small  eauH  decree  of  SubordimU^ 
Jttdge — Execution  against  immovable  property  —  Coordinate  juriedietion  of  Subordi- 
nate Judge  and  District  MiXnsif-^JSxeeution  by  District  Munsif,  ^ 

The  Court  of  a^ubordinate  Judge  and  that  of  a  District  M(inBif  had  jnriBdiodoii 
over  certain  immovable  property. 

A  small  cause  decree  of  the  former  Ck)urt  having  been  sent  by  the  Subordiiiiite 
Judge  to  the  Court  of  the  District  Mtinsif  for  execution  against  the  said  property 
under  the  provisions  of  section  20  of  Act  XI  of  1865,  the  application  for  execution 
was  rejected  by  the  Mtinsif  on  the  ground  that  this  procedure  was  illegal. 

Held,  that  section  20  of  Act  XI  of  1865  was  not  modified  by  section  223  of  tlie 
Code  of  Civil  Procedure,  and  that  the  MtinsiTs  Court  was,  therefore,  ^und  to 
execute  the  decree. 

This  was  a  case  stated  under  section  617  of  the  Code  of  Civil 
Procedure  by  M.  Cross,  Subordinate  Judge  of  Eumbakonam. 

On  the  application  of  Eahdnardrnd  Bhagavathary  decree-holder 
in  Small  Cause  suit  58  of  1882  in  the  Subordinate  Court,  the 
decree  was  sent  under  section  20  of  Act  XI  of  18C6  to  tte 
District  Mlinsif's  Court  at  Valangim&n,  for  execution  against  the 
itnmoyable  property  of  the  ju^lgment-debtor,  Banga  Soli^;an. 

The  District  Munsif  rejected  the  application  for  execution  on 
the  ground  that,  the  Subordinate  Court  itself  having  jurisdictioxi 
over  the  immovable  property  against  which  the  decree  was  to  be 
executed,  the  decree  could  not  be  transferred  to  the  Munsif  s  Court 
for  execution. 

The' question  whether  the  procedure  of  the  Subordinate  Court, 
which  had  been  followed  since  1862,  was  correct,  was  submitted  to 
the  High  Court  for  decision.  » 


Counsel  were  not  instructed. 


*  Eeferred  Case  12  of  1884. 
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The  }udgment  of  the  Court  (Mut 
J  J.)  was  deEveredby 

Mirmifi&ici  Attab^  J. — ^TJndOT  soc 
any  Court  having  general  jurisdictioi 
immovaHe  property  is  situated  is  b 
Altkougli  the  Small  Cause  Judge  haa  ii 
the  general  jurifidiction  of  a  Sub(»iSbli 
been  repealed,  and  the  power  confer: 
Munsif  having  general  juriBdiction  ha 
Cropal  V.  Nanku{\)  it  was  only  held,  t 
haTiBg  general  jurisdiGtion  was  en^titli 
as  a  Small  Cause  Judge  under  seotion 
a  special  enactment,  we  are  not  prepai 
by  section  223  of  the  Civil  Procedure 
The  laogoage  of  seotion  20  doei 
wluch  the  Small  Cause  Judge  has  no  , 
may  be  cases  in  which  the  decree-he 
T^iient  to  execute  the  decree  agains 
M6asif  s  Court  than  in  the  SnbodKiiat 
that  th§  District  Munsif  is  bound  to  p 
the  deeiee  as  directed  by  seotion  20  oi 


APPELLATE 

Before  Sir  Cliarks  A.  Turner^ 
Mr.  JustSoeS 

SXJBBA  (Plaintiff), 
and 

TilNEATA  (DMsswmjm 

T  leased certsm  ialdfl  to  Sat  a  tisigU  xessL 
T  onder  a  raiyatw&ri  patt&,  but  the  patt4  fo 
Teadxm.  ^  distrained  for  anmrs  of  teat  uade 
Aot: 


(1)  LL.R.,  1  AU.,  624, 
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BvBBA  ^  was  not  a  landholder  within  the  definition  in  the  said  Act  in 

V.         retpect  of  the  latter  fields,  and,  therefore,  that  the  distraint  was  illegal. 

Thb  plaintiff,  Subbayyar,  sued  the  defendant,  Tellari  Venkata- 
rayar,  for  Bb.  1,027-2-8,  damages  caused  by  an  alleged  illegal  dis- 
traint under  the  Bent  Beoovery  Act  (Madras  Act  YIII  of  1865). 

The  Subordinate  Judge  of  Cuddalore  (Adiappa  Chettiar),  to 
whose  Court  the  case  had  been  transferred  from  that  of  the  District 
Mtnsif  of  Chidambaram,  held  that  the  distraint  was  illegal  and 
gave  the  plaintiff  a  decree  for  Bs,  261-1-0. 

On  appeal,  the  District  Judge  of  South  Arcot  (J.  Hope) 
reversed  this  decree  and  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Bdl4fi  Rdu  for  appellant. 

Qopdlachdryflr  for  respondent.  • 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Turner,  C.J,  and  Keman,  J.)  which 
was  delivered  by 

TuBNEB,  C.J. — This  suit  was  brought  to  recover  damages  for 
a  distraint  for  arrears  of  rent^  which  the  plaintiff  asserts  was 
illegal.  It  appears  that  he  held  65  k&nis  of  land  under  the 
defendant  at  a  single  rent  of  850  kalams  of  paddy  and  300 
bundles  of  straw,  and  that  he  had  executed  a  muchalki.  The 
defendant  held  57  kdnis  out  of  the  land  leased  under  a  raiyatw&ri 
patti,  as  to  the  residue  of  the  land  the  patt&  stood  in  the  name  of 
the  defendant's  vendors ;  but  the  defendant  had  paid  revenue  due 
in  respect  of  one  plot  of  this  land  from  1873  and  that  due  in 
respect  of  another  plot  from  1876. 

On  the  part  of  the  plaintiff,  it  is  contended  that^  in  respect  of 
the  land  in  excess  of  57  k&nis,  the  defendant  was  not  a  landholder 
within  the  definition  of  that  term  in  the  Bent  Act,  and  that  inas- 
much as  the  whole  65  kdnis  were  held  on  a  single  rent^  the 
defendant  was  not  at  liberty  to  distrain.  We  are  obliged  to  hold 
that  the  objection  is  well  foimded. 

When  the  rent  is  payable  in  one  stun  in  respect  of  land  of 
whic])  the  landlord  is  the  registered  owner,  or  otherwise  subject  to 
the  payment  of  revenue  direct  to  GFovemment,  as  well  ai^  of  land 
in  respect  of  which  he  has  no  such  direct  liability,  we  cannot 
allocate  the  rent  and  say  that  the  distraint  was  good  in  respect 
9{  80  much  of  the  balance  due  and  that  it  was  illegal  and 
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nnaathorized  in  respect  of  the  residae.    The'deoree  of  the  Lower  Strm 
Appellate  Court  must  be  set  aside  fetnd  that  of  the  Court  of  Fint  YwtautA. 
Instanoe  restored  with  costs  in  all  Courts. 


APPELLATE  CIVIL— FULL  BENCH. 

B^are  Sir  Charka  A.  Turner,  Kt,  Chief  Justice,  Mr.  JuOiee 
Keman,  Mr.  Justice  Muttmdmi  Ayyar,  Mr.  Justice  HutcMngf 
and  Mr.  Justice  Brandt. 

Refbrbncb  under  Stamp  Act,  section  46,* 

OoColwr  7. 

Stan^  Act,  as,  61, 64 — Reeeipt-^Aeknowledgmint  by  letter. 

Wliere  the  receipt  of  money  exceeding  twenty  rupees,  in  latisfftotion  of  a  debt, 
li  acknowledged  by  letter  without  a  receipt  stamp  being  affixed^  the  writer  is  liable 
to  ponishment  under  section  61  of  the  Indian  Stamp  Act,  1879. 

This  was  a  ease  referred^  for  the  decision  of  the  High  Court,  by 
the  Board  of  Beyenue  under  section  46  of  the  Indian  Stamp  Aot, 
1879.  The  droumstances  which  led  to  this  reference  were  as 
follows : — 

In  calendar  case  21  of  1884  on  the  file  of  the  Deputy  Magistrate 
of  Salem,  Viramuttu  Padidchi,  mittaddr  of  Chekkadipatti,  was  tried 
for  an  offence  against  the  Stamp  Law  in  having  written  and  sent, 
without  affixing  thereto  a  receipt  stamp,  the  following  letter : — 

"  I  am  doing  well  through  your  wishes,  and  request  that  you 
will  kindly  communicate  about  your  welfare.  I  received  through 
your  peon,  Padsha,  son  of  Karutha  Bouthen,  Rs.  100,  being  the 
balance  left  after  payment  of  Rs.  100  made  by  you  out  of  the  sale* 
value  of  my  pony  sold  to  you  for  Rs.  200.  I  also  learnt  that  you 
want  the  saddle  and  bridle,  &c.  If  you  .want  them,  oome  over 
immediately  and  take  them.  Their  value  is  Rs.  60.  Please  write 
to  me  for  any  other  thing  that  you  may  want  me  to  do  for  you.*' 

The  Deputy  Magistrate  being  of  opinion  that  the  mention  of  a 
receipt  of  money  in  a  letter  could  not  make  the  letter  liable  to 
stamp  duty,  discharged  the  accused. 

On  the  12th  of  August  1884,  this  case  was  referred,  nmder 
8eotion*438  of  the  Code  of  Criminal  Procedure^  for  the  orders  of  the 


9  Beferrt4  Cast  7  of  1884, 
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RiFiftiircB  High  Court  by  C  W.  W.  Martin,  Acting  Distrid;  Mag^Btnte  of 
8. 46^  Salem,  on  the  ground  that  the  order  was  illegal. 

On  the  19th  of  Augusttheoase  wasdispoeedof  bjHutchinfl,  J., 
who  delivered  the  following 

^'  JuDOMENT : — The  neglect  to  give  a  stamped  receipt  is  dealt 
with  by  a  q)ecial  section  of  the  Stamp  Act^  viz.,  the  64tih.  It  is 
only  punishable  if  there  has  been  a  demand  under  section  58,  or 
if  the  sum  is  fraudulently  understated.  There  is  no  ground  fer 
this  Court  to  interfere." 

On  the  30th  August  the  Collector  of  Salem  (G.  McWatten), 
being  of  opinion  that  this  judgment  conflicted  with  a  ruling  of 
the  Board  of  Revenue,  dated  13th  November  1883,  brought  the 
matter  to  the  notice  of  the  Board  of  Revenue. 

On  the  20th  September,  the  Board  of  Revenue  passed  the 
following  Resolution : — 

This  decision  of  the  Honorable  Mr.  J ustioe  Hutchins  is  opposed 
to  the  opinion  of  the  Board  and  to  the  instructions  which  they 
have  issued  to  Collectors.  The  Board,  therefore,  imder  section  46 
of  Act  I  of  1879,  resolve  to  state  this  case  for  the  opinion  of  the 
High  Court,  in  order  that  it  may  be  decided  by  a  Full  Be^ch. 

Any  person  who  writes  a  receipt  for  a  sum  exceeding  Rs.  20, 
without  affixing  a  stamp,  commits  an  offence  imder  section  61  of 
'  the  Stamp  Act,  for  the  receipt  is  an  instrument  chargeable  with 
duty  (vide  section  3  (17)  and  schedule  1,  art.  52),  and  until  a  one- 
anna  stamp  is  affixed  ihe  instrument  is  not  duly  stamped. 

It  is  true  that  there  are  other  offences  connected  with  receipts. 
Section  58  directs  that  a  person  receiving  more  than  Rs.  20  shall, 
on  demand,  give  a  duly  stamped  receipt,  and  section  64  provides  a 
penalty  for  the  refusal  to  give  a  receipt  and  for  fraudulent  under- 
statement of  the  amount ;  but  these  special  offences  created  by 
sections  58  and  64  in  no  way  alter  the  fact  that  an  unstamped 
receipt  is  an  instrument  chargeable  with  duty  and  not  duly 
stamped  within  the  meaning  of  section  61. 

.  A  parallel  may  be  found  in  regard  to  insurances.  Sections  65 
and  66  create  special  offences  in  respect  of  insurance  policies,  but 
if  a\)ollector  ordered  a  prosecution  imder  section  61  in  the  case  of 
an  insurance  policy  not  duly  stamped,  it  would  be  no  defence  to 
urge  that  the  offences  contemplated  by  sections  65  and  66  had 
not  been  committed. 
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"Tie  Board,  therefore,  are  of  opinion  that,  whether  or  not  a  fiiPBuiroB 
demand  was  made,  a  receipt  for  more  than  Es.  20  is  an  instrument  ^^aot^  b.  46^' 
chargeable  with  duty  of  one  anna,  and,  if  such  receipt  is  not  duly 
stamped,  the  person  executing  it  is  liable  to  a  penalty  imder 
section  61. 

"  The  acting  Third  Member  of  the  Board  is  not  a  party  to  these 
proceedings,  and  has  recorded  a  minute  of  dissent  to  the  effect 
that  a  receipt  defined  in  section  3  (17)  of  the  Act  becomes  such  for 
the  penal  purposes  of  the  Act,  only  when  it  is  given  in  answer  to 
\he  demand  made  under  section  58." 

The  Gk)Temment  Pleader  (Mr.  Shepharcf)  appeared  on  behalf 
of  the  Board  of  Bevenue. 

•The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Keman, 
Muttusimi  Ayyar,  Hutchins,  and  Brandt,  JJ.)  was  delivered  by 

TiTBKBB,  C.J. — Assuming  that  this  is  a  ihattei  in  which  a 
reference  may  be  made,  we  reply  that  the  accused  could  not  be 
convicted  under  section  64  of  the  Act,  for  no  one  of  the  offences 
oonstituted  by  that  section  were  committed  by  him.  He  did  not 
refuse  nor  n^lect  to  give  a  receipt,  nor  did  he  with  intent  to 
defravd  the  revenue  give  a  receipt  for  less  than  Bs.  20  when  he 
had  received  more,  nor  did  he  with  the  lite  intent  separate  or 
divide  the  money  or  property  paid  or  delivered. 

But  the  accused  was  liable  to  conviction  under  section  61,  for 
flie  letter  was  a  receipt  and  as  such  chargeable  with  duty,  and  the 
accused  signed  it  otherwise  than  as  a  witness  without  its  being 
properly  stamped. 

Hutchins,  J. — I  only  wish  to  add  that,  although  I  have  now  no 
doubt  that  my  reckon  "for  declining  to  interfere  on  the  Criminal 
Beferenoe  was  wrong,  I  am  equally  sure  that  it  was  not  a  case  in 
which  this  Court  ought  to  have  interfered'to  the  prejudice  of  the 
accused  by  ordering  a  new  trial.  If  I  had  been  overruling  any 
judicial  order,  I  should  have  given  the  point  now  referred  to  us 
better  consideration,  but  being  satisfied  that  I  ought  not  to  interfere 
I  disposed  of  the  matter  somewhat  hastily. 
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APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner,  Kt,  Chief  Justice,  Mr:  Justice 
Kerfian,  Mr.  Justice  Muttusdmi  Ayyar,  Mr,  Justice  Sutchins, 
and  Mr.  Justice  Brandt, 

1884.  In  the  matter  of  the  Petition  of  PAETHASABADL* 

October  7* 

8ian^  Act,  wA.  /,  art,  27;  seh.  11,  art,  ll{a) —Vakd—JSntry  on  roU  ofadwMtu^ 
O  ^  ^    Q    ^ ^  ^  Faf«wp^to«  from  duty, 

^  By  article  11  (a)  of  achedule  II  of  the  Indian'Stamp  Act,  1879,  (whicli  exempta 

^  ^  ^C^^         ^®  entry  of  an  advocate,  valdl  or  attorney  on  th«  roll  of  any  High 

^  '  Court  when  he  haa  previously  been  enrolled  in  a  High  Court  established  by  royal 

duurter),  a  vakj)  on  the  roll  of  the  High  Court,  Madras,  who  applies  to  be  entered 
on  the  roll  of  advocates,  is  exempted  from  the  duty  prescribed  by  article  27  of 
schedule  I  of  the  said  Act. 

'  On  the  6th  of  October,  Mr.  Qrmt  moved  before  the  Appellate 

Court  (Turner,  C.J.,  and  Brandt,  J.)  that  M.  0.  ParthasAradi 
Ayyangdr  be  entered  on  the  roll  of  advocates  of  the  High  fJourt. 

The  petitioner  claimed  exemption  from  stamp  duty,  leviable 
—  under  article  27,  schedule  I,  of  the  Indian  Stamp  Act,  1879,  by 

virtue  of  article  11(<?),  schedule  11,  inasmuch  as  he  l^ad  already, 
in  April  1880,  been  enrolled  as  a  vakil  of  the  High  Court  and  his 
name  was  still  upon  the  roll  of  vakils. 

The  question — Whether  the  petitioner  was  liable  to  duty  on 
enrolment  as  an  advocate — was  referred  to  a  FuU  Bench. 

Mr.  Grant  for  petitioner. — The  stamp  fee  under  the  Stamp  Act, 
1879,  for  entry  on  the  rolls,  whether  as  advocate,  vakfl  or  attorney, 
is  Bs.  500.  (The  attorney  pays  Es.  250  on  his  articles  of  derkship 
and  Bs.  250  on  enrolment.)  When  once  the  name  of  a  person 
appears  on  the  roll,  he  cannot  be  required  to  pay  a  fee  for  entry 
either  in  the  High  Court  in  which  he  is  enrolled  or  in  any  other 
Court,  whether  he  desires  to  be  enrolled  in  the  same  or  any  otiier 
character  than  that  in  which  he  has  been  enrolled.  A  second  entry 
fee  oould  be  claimed  only  if  the  words  as  such  "  had  been  intro- 
duced after  the  word  "  enrolled in  the  exemption  clause  (article 

•C.M.P.,  §09  of  1884. 
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11(a),  Bohedule  II,  of  the  Stamp  Act).  The  petitioner  has  fully  in  r$ 
satisfied  the  language  of  the  clause,  as  it  stands,  to  entitle  him  .to  ^i^i 
the  exemption. 

The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Keman, 
HnttxLS&mi  Ayyar,  Hutchins,  and  Brandt,  J  J.)  was  delivered  by 

TuKNER,  C.J.— In  our  judgment  the  petitioner  is  within  the 
terms  of  the  exemption.  He  has  been  already  enrolled  in  a  High 
Court  and  he  has  paid  Es.  500  for  entry  on  the  roll.  The  tax  is 
one  which  is  peculiar  to  the  profession  of  the  law,  and  it  may  be 
that  the  legislature  considered  it  sufficient  to  demand  from  a 
ttmiber  of  the  prbleflfiion  the  payment  of  a  single  fee,  whetiier  such 
mamher  was  first  enndled  as  an  attorney,  or  as  a  yakil^  and  thep 
proceeded  to  qualify  as  an  advocate. 

However  this  may  be,  we  are  bound  to  give  effect  to  the  terms 
of  ike  exemption,  iiilM  it  em  be  oolleoted  from  the.oontext  thai 
they  are  intended  to  hem  ft  mam  other  than  their  ordinary  sense ; 
and  here  no  sooh  infesrenoe  oan  be  so  collected. 


•appellate  civil— full  bench. 

£qfor6  8ir  Charles  A.  Tamer,  7v7.,  Chief  Justice,  Mr,  Justice 
Keman ^  and  Mr,  Justice  Brandt, 

Eeference  under  Stamp  Act,  section  46.*  1884. 

September  23. 

Stamp        B.  i(c),  wU.  /,  ar£.  6~CouH  Fees  Act,  sch,  11,  art,  1(b) — Petition  to  wUk*  — — — 
.  *  ^  ibm»mtU'~A0r0ment'-B(md, 

A  petition,  stamped  as  an  figrccment,  having  been  presented  to  a  District  Court 
by  the  parties  to  a  suit,  informing  the  Court  thiit  they  had  entered  into  an  agree- 
nemtf  whereby,  inter  alia,  tho  defendant  was  bound  to  deliver  to  the  pliiintiff  certain 
iroody  and  reqnesdng  U^iat  the  suit  might  be  removed  horn  tho  file,  the  District 
IWge  tmpoimded  it,  ISeMl-m  ntm  for  immfficient  stamp  duty  and  a  penalty,  on  the 
gnmnd  that  it  was  a  bond,  and  forwarded  it  to  the  Collector, 

Upon  a  reference  mivde  by  tho  Board  of  Kcvonuo  at  the  instance  of  tho  CoUoc* 
tor : 

MM,  that  the  duty  leviable  was  &  Court  fee  stamp  under  article  l(^)  of  sch.  II 
wHb^Vmn  Fm  Aei,  1870. 

^SOB  Vis  a  earn  stated  by  tlie  Bosasd  of  BeTonue  under  sectioii  46 
^  {fae  Iniiaii  Staamp  Aot»  1870. 

*  •  BefemdCaseiof 
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Rbfibbncb       The  f aots  cure  set  out  in  the  following  letter  from  the  Collector 
T<JJ*8^46!^  of  Chingleput  (J.  F.  Price)  to  the  Board  of  Eevenue,  dated  ISth 
April  1884:— 

I  have  the  honor  to  submit  a  translation  of  dooument,  a  oopy 
of  which  was  sent  to  me,  under  section  35  of  the  Stamp  Act,  by 
the  District  Judge,  as  I  consider  that  stamp  duty  and  penalty  kave 
been  improperly  levied  upon  it. 

I  cannot  make  this  reference  under  section  45  of  the  Stamp 
Act,  but  section  46  provides  that  the  Board  of  Revenue  can  refer 
any  case  coming  to  its  notice  in  any  way  soever  to  the  High  Court. 
This,  I  consider,  warrants  my  bringing  this  one  forward.  The 
document  is  clearly  a  razindma,  or  deed  setting  forth  that  the 
parties  have  compromised  and  that  the  plaintiff  withdraws.  In  it, 
it  is  stated,  that  the  defendant  having  agreed  to  deliver  certain 
wood  within  a  certain  time,  in  accordance  with  an  agreement  made, 
and  to  receive  Rs.  60,  the  parties  have  settled  matters  and  request 
the  dismissal  of  the  suit. 

"  The  District  Judge  impounded  this  document,  which  bore  a 
stamp  of  As.  8,  and  levied  Bs.  1-8-0  as  deficient  stamp  duty  and 
Bs.  15  as  penalty.  ^ 

"  On  my  asking  him  the  ground  for  this,  he  replied  that  the 
document  is  a  bond,  inasmuch  as  it  is  an  agreement  to  deliver  *  40 
tons  of  casuarina  wood,  being  agricultural  produce.'  But  this  does 
not  seem  to  be  the  case,  for  there  was  evidently  another  prior  agree- 
ment and  the  document  says,  that,  as  there  has  been  an  agreement 
made  to  a  certeun  effect,  the  suit  should  be  dismissed ;  and  the  paper 
is  signed  by  both  parties.  Further,  if  the  document  was  one  bind- 
ing the  defendant  to  deliver  40  tons  of  casuarina  wood,  I  do 
not*  think  that  this  would  be  *  agricultural  produce '  within  the 
meaning  of  the  Stamp  Act.  One  would  hardly  call  teak  logs  from 
the  Nilambflr  plantations  *  agricultural  produce,'  and  if  one  woidd 
not,  why  should  casuarina  logs  be  included  under  that  head  ? 

*•  It  appears  to  me  that  the  instrument  under  reference  is  merely 
an  agreement  and  nothing  more.  There  are  hundreds  of  these 
filed  every  year  in  Civil  Courts,  and  they  all,  as  far  as  I  know, 
bear  itn  eight-anna  stamp.  If  the  learned  Judge's  view  is  correct, 
the  majority  of  these,  where  they  contain  any  mention  of  the 
agreement  upon  which  a  compromise  is  based,  are  incorrectly 
stamped.  It  seems  to  me,  therefore,  desirable,  both  in  the  interests 
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of  the  pablio  and  those  of  the  stamp  revenue,  that  an  authoritative  Rmsiiroi 
decision  a^uld  be  obtained  as  to  what  they  should  be  considered."  '^^S^ B?4fi^ 

The  resolution  of  the  Board  of  Bevenue,  dated  10th  May  1884, 
was  as  follow : — 

The  Board  do  not  consider  that  timber  is  agricultural  prodijioe 
within  the  meaning  of  section  3,  clause  i(c),  Act  1  of  1879.  The 
District  Judge  of  Chingleput  appears  to  have  held  that  the  fire- 
wood mentioned  in  the  document  was  agricultural  produce  because 
it  was  the  produce  of  casu^na  plantations,  but  there  is  nothing 
in  the  document  about  casuarina  wood,  and  the  terms  of  the 
document  would  be  satisfied  if  defendant  delivered  junglewood. 

Moreover,  the  Board,  consider  that  the  document  is  an  agree- 
ment and  not  a  bond  obliging  the  defendant  to  deliver  the  wood. 
As  the  District  Judge,  however,  has  taken  a  different  view,  and  as 
the  question  is  one  of  general  importance,  it  will  be  referred  to  the 
^    High  Court" 

Counsel  were  not  instructed.  * 

The  judgment  of  the  Full  Bench  (Turner^  C.  J.,  Keman  and 
Brandt^  JJ.)       delivered  by 

Turner,  C.J. — The  document  is  a  petition  to  the  Court, 
infomiing  the  Court  of  an  agreenient  into  which  the  parties 
have  entered  for  the  compromise  of  the  suit,  and  praying  for  the 
removal  of  the  suit  from  the  file.  As  such,  it  is  a  petition  to  the 
Court  chargeable  with  a  stamp  under  the  Court  Fees  Act,  schedule 
n,  article  1(6). 

The  sums  improperly  levied  by  the  Judge  should  be  returned. 
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APPELLATE  CRIMINAL— FULL  BENCH. 

Before  Sir  Charles  A,  Turner,  Kt,,  Chief  Justice,  Mr.  Justice 
'  Muttmdmi  Ayyar,  Mr,  Justice  Hutchins,  and  Mr.  Justice^Brandt. 

1884.  In  the  matter  of  the  Petition  of  PADMANABHA.* 

October  8, 18. 

 Criminal  Procedure  Code,  »s.  17,  435,  437— -District  Mcujistr ate— Power   to  rerite 

proeeedings   of  Sub-Divisional  MapistnM  of  the  fir%t  clou — '*  Inferior^* 


✓     .       ^  proeeedtngs   of  auo-lfivmonai  magistram  oj  in* 

1%  Cfi^*  H  7*^*  Subordinate  "  Magistrates ^Heanon  of  distinction . 


Under  section  435  of  the  Code  of  Criminal  Procedure,  a  District  Magistrate  has 
power  to  call  for,  and  examine,  the  record  of  a  proceeding  before  a  Sub-DiTiaional 
Magistrate  of  the  first  class. 

NoHn  Kriito  Mookerjee  v.  MussieJc  Lall  Laha  (I.L.R.  10  Cal.,  268)  dissented  from. 

An  application  under  section  435  of  the  Code  of  Criminal  Pro- 
cedure having  been  made  to  District  Magistrate  of  Nellore 
(J.  Grose)  by  one  Nidamannri  Padmanabha  Setti  to  call  for,  and 
examine,  the  record  of  a  case  in  which  a  complaint^f  cheating  had 
been  dismissed  by  the  Naidupet  Sub-Divisional  Magistrate  of  the 
first  class,  the  District  Magistrate  rejected  it  on  the  ground  that 
he  had  no  jurisdiction,  following  the  decision  of  the  High  Court 
at  Calcutta  in  Nobin  Kristo  Mookerjee  v.  Russick  Lall  Lahxi,[\) 

The  records  of  the  case  were  called  for  by  the  High  Court, 
and  .the  case  was  referred  to  a  Full  Bench  by  Turner,  C.J.,  and 
MuttusAmi  Ayyar,  J.,  on  the  3rd  of  October. 
Oounfiel  were  not  instructed. 

The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Muttusdlni 
Ayyar,  Hutchins  and  Brandt,  J  J.)  was  delivered  by 

Turner,  C.J. — An  application  was  made  to  the  Magistrate  of 
the  District  to  call  for;  and  examine,  the  record  of  a  case  in  which 
a  complaint  of  the  offence  of  cheating,  punishably  imder  section 
417  of  the  Indian  Penal  Code,  had  been  dismissed  by  a  First-class 
Magistrate  under  section  203  of  the  Code  of  Criminal  Procedure. 
The  Magistrate  of  the  District  entertaining  some  doubt  as  to  his 
power  in  consequence  of  the  decision  of  the  High  Court,. Calcutta, 
in  Nobin  Kristo  Mookerjee  v.  Russick  Lall  Laha^{\)  appliejjl  to  this 
Court  for  instructions.  As  the  Court  does  not  give  extra-judicial 
opinions  on  questions  so  submitted,  he  was  directed  to  pass  orders 
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and  siibiuit  his  prooeedings  for  revision,  that  the  point  might  be      in  re 

.  Wd  h&Ye  cxinfiLdered  the  decision  to  whic^  our  attention  has 
been  called,  and,  with  the  highest  respect  for  the  learned  Judges 
lij  whom  it  was  passed^  we  feel  constrained  to  a  conclusion  different 
bom  ihat  at  which  they  have  arnved. 

It  appears  to  us  that  the  group  of  sections  435  to  439  of  the 
Code  of  Criimnal  Procedure  must  be  read  together.  Section  435 
empowers  the  Courts  therein  .named  to  call  for  the  proceedings  of 
iiiy  mferior  Criminal  Conrt  within  the  local  limits  of  their  juris- 
diction, and  goes  on  to  declare  what  ofmrse  is  to  be  pursued  by 
one  of  the  Courts  to  whom  the  power  is  given,  the  Court  of  the 
Sub-Divisional  Magistrate,  when  the  Court  conceives  that  further 
aetion  it  necessary.  The  following  sections  indicate  what  course 
is  to  be  taken  by  the  Courts  superior  to  that  of  the  Sub-Divisional 
Magistrate  : — Under  section  437  the  District  Magistrate  may 
dLrect  any  subordinate  Magistrate  to  make  further  inquiry  into 
any  oomplaint  which  has  been  dismissed  under  section  203^  &c. 
Tlds  power,  it  is  ob\dous  from  the  first  words  of  the  section,  the 
Magistrate  of  the  District  may  use  on  examining  any  record 
imder  section  435.  Hence  we  see  that  the  term  "  subordinate  "  is 
Mtptued  in  the  term  inferior  used  in  section  435.  The  reckson 
for  the  employment  of  the  latter  term  in  sections  435  and  436  was 
that  in  both  those  sections  the  Court  of  Session  and  the  District 
Magistrate  are  combined,  and  the  Magistrates  (other  than  the 
TXMAVAgisimte)  though  subordinate  to  the  District  Magistrate 
aie  not  so  generally  to  the  Court  of  Session.  It  was  necessary, 
therefore,  in  sections  435  and  436  to  employ  a  term  applicable  to 
the  relations  of  the  magistracy  both  to  the  supervising  authority 
i&d  the  appellate  tribunal. 

When  we  come  to  section  437,  in  wliich  the  District  Magistrate 
is  dealt  with  separately  from  the  Court  of  Session,  the  use  of  the 
torn  "  inferior  "  is  no  longer  necessary  and  accordingly  we  find  the 
tlBOi  vfloi  is  ^*  subordinate.'^  Eeading  sections  435  and  437  with 
aeotion  17,  we  hold  that  the  District  Magistrate  had  jurisdiction 
to  entertain  the  application,  and^  setting  aside  his  order,  we  direct 
him  to  restore  the  application  to  the  file  and  dispose  of  it  on  the 
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APPELLATE  CIVIL. 

B^ore  Sir  Charles  A.  Turner ^  Kt,  Chief  Justiee^  and 
Mr,  Justice  Hutchim. 

1384.  TTBTSHNASAMT  (Plaimtiff),  PgrmonEii, 

November  7. 

G.  A.  ENOEL  (Dbfbndant),  Ebspondint.* 

CwU  Procedure  Code,  m.483,  484,  ^^Attaehment  brfore  JudfmetU^ 
Property' not  in  juriadietion. 

Under  the  provisioiis  of  sections  483  and  484  of  the  Code  of  Civil  Prooedare,  1882, 
property  of  the  defendant,  which  is  not  within  the  jurisdiction  of  the  Court,  cannot 
be  attached  before  judgment. 

This  was  a  petition  to  the  High  Court,  under  section  622  of  the 
Code  of  Civil  Procedure,  to  set  aside  an  order  of  J.  W.  Handley^ 
Chief  Judge  of  the  Presidency  Small  Cause  Court,  rejecting  an 
application  made  by  the  plaintiffs,  Erishnas&mi  Chetti  and  others, 
in  suit  19216  of  1884,  to  attach  before  judgment  a  sum  of  money 
belonging  to  the  defendant  in  the  said  suit  in  the  hands^of  the 
Chief  Engineer  of  the  Madras  Bailway  at  Bellary.  The  Chief 
Judge  in  rejecting  the  application  stated  that  it  had  been  ruled  by 
the  Full  Court  that  the  Court  had  no  jurisdiction  to  attach  before 
judgment,  under  sections  483,  484  and  648,  property  out  of  the 
jurisdiction  of  the  Court. 

Imng  for  petitioner. 

Bespondent  was  not  represented. 

The  judgment  of  the  Court  (Turner,  C. J.,  and  Hutdiins,  J.) 
was  delivered  by 

Tu&NBB,  O.J. — ^We  agree  with  the  learned  Judges  of  the  Presi- 
dency Small  Cause  Court  that  sections  483  and  484  warrant  the 
attachment  before  judgment  only  of  property  tnthin  the  jurisdiction 
of  the  court.  The  plamtLff,  it  is  provided,  may  apply  to  the  Comt 
to  direct  that  any  portion  of  the  property  of  the  defendant  wiihin 
the  Jurisdiction  of  the  Court  shall  be  attached.  This  limitation  of 
the  application  governs  the  proceedings  which  follow  it  afld  regu- 
lates the  power  of  the  Court.   The  words   within  the  jurisdietum 

*  Civil  Revision  Petition  385  of  1884. 
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of  the  Court "  were  introduoed  into  the  Code  for  the  first  time  by  EusHNAsiMz 
Uie  Act  of  1879^  and  appear  to  embody  the  result  of  rulings  which  Enobl. 
had  been  passed  before  section  648  was  a  part  of  the  Code. 

The  Action  648  does  not  authorize  the  Court  to  attach  any  pro- 
perty which  it  is  not  authorized  to  attach  by  any  other  sections 
of  tiie  Code,  though  it  permits  it  to  transmit  its  order  where  such 
an  order  may  be  made  for  execution  beyond  the  local  limits  of  its 
juiisdiction.  The  words  are  *^  where  any  Court  d^ires  . .  .  that 
any  property  shall  be  attached  imder  any  provision  of  this  Code." 

There  are  sections  of  the  Code  other  than  sections  483  and  484, 
which  authorize  the  attachment  of  property  without  qualification 
aa  to  its  location,  and  when  it  has  made  orders  under  these  sections, 
the  Court  can  avail  itself  of  the  powers  given  by  section  648, 
namely,  as  has  been  pointed  out  by  the  learned  Second  Judge,  sec- 
tioa  168  of  the  Code  in  the  case  of  all  Courts,  and  in  the  case  of 
^  Courts  other  than  Small  Cause  Courts,  section  493. 

We  affirm  the  order  of  the  Small  Cause  Court  and  reject  the 
petition. 


APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttmdmi  Ayyar  and  Mr.  Justice  Brandt. 

SUBBA  (JmXJMBNT-CEEDITOB),  APPELLANT,  1884. 

'                   •  October  16. 
and   

VENKATA  (Judgmbnt-dbbtob),  Ebspondbnt.* 

nih9%gUne9'm<mey^IH9eharg^Be»arrMt. 

Hie  cUaduurge  of  a  jiidgiii6iit.debtor  before  impriBtmment  on  aocotmt  of  the 
nfln-payiiient  of  the  subnsteiioe-moiiey  for  the  debtor  ia  no  bar  to  the  debtor  being 
le^xQsted. 

This  was  an  app^  against  an  order  of  E.  N.  Overburj,  District 
Judge  of  Salem,  oonfirming  an  order  of  P.  A.  Lakshmana  Chetti, 
District  Munsif  of  Hos6r,  dismissing  an  application  made  iQr 
Kotha  Subba  Chetti,  judgment-creditor,  for  execution  of  the  decree 
in  suit  No.  18  of  1875  by  arrest  of  the  person  of  the  debtor,  Namala 
Yenkatar&mana  Ayjan. 

*  Appeal  against  appeUate  order,  No.  29  of  1884. 
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Stjbba         The  application  was  opposed  on  the  ground,  irUer  <iliaf  that  it 
YmrKATA.        barred,  inasmuch  as  the  debtor  had  been  arrested  on  a  foimer 
occasion  and  discharged  from  custody  becatise  the  creditor  had 
not  deposited  subsistence-money.  * 

The  District  Judge  held  that  the  creditor  had,  by  his  oonduot, 
waived  his  remedy  against  the  person  of  the  debtor. 
Bdmdsdmi  Mudaliar  for  appellant. 
Eespondent  was  not  represented. 

The  judgment  of  the  Court  (Muttusdmi  Ayyar  and  Brandt,  JJ.) 
was  delivered  by 

MuTTUsiMi  Ayyab,  J. — The  respondent  was  discharged  after 
arrest  on  the  groimd  that  no  subsistence-money  was  deposited  by 
the  appellant.  It  does  not  appear  that  he  was  discharged  from 
jail.  It  is  only  when  he  has  been  imprisoned  in^  and  discharged 
from,  jail  that  he  cannot  be  re-arrested  under  the  decree,  in  execu- 
tion of  which  he  was  once  imprisoned. 

We  set  aside  the  order  of  the  Lower  Courts.  We  shall  make 
no  order  as  to  costs. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  Brandt. 

1884.  KAMAEAJA  (Appbllant), 

October  16.  , 
November  6.  and 

THE  SECRETAEY  OF  STATE  FOB  INDIA  (Rbspotoknt).* 

Madras  Forest  Act,  s.  10^ Appeal  to  the  District  Court — Court  Fees  Act,  seh,  JIi 
art.  11(a),  ar^.  17,  el  VI. 

An  appeal  to  tbe  Distritt  Court  from  the  rejection  of  a  claim  by  a  Forest  Settle- 
ment officer  under  cl.  II  of  s.  10  of  the  Madras  Forest  Act,  1882,  faUs  under 
art.  17,  cl.,  VI,  and  not  under  art.  11  (a),  of  sch.  II  of  the  Court  Fees  Act,  187Q. 

This  was  a  case  referred,  for  the  decision  of  the  High  Court,  nnder 
section  617  of  the  Code  of  Civil  Procedure  by  the  District  Judge 
qf  Madura  (E.  Turner). 

The  case  was  stated  as  follows : — 

"  Mr.  Pole,  counsel  on  behalf  of  the  appellant,  preSents  this 
appeal  against  the  decision  of  F.  E.  Robinson,  Forest  Settlement 

*  Eef  erred  case  10  of  1884. 
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officer,  under  Act  V  of  1882,  and  pays  Court  fee  of  As.  8  for  the  KauabJjI 
appeali  iirging  that  bo  pro?isioa  has  heen  made  about  Court  fees  sbcrbtabt  of 
olMriilfhe  Cmirt  Fees  Act  VII  of  1870,  or  Madras  Forest  Act  V  ^^t" 

'  India. 

of  188^. 

"This  is  an  appeal  preferred  to  this  Court  in  respect  of  a  rejected 
Mm  mder  cL  H,  s.  10  of  Madi^  Forest  Act  V  of  1882,  No 
pfovifiion  was  made  in  the  Court  Fees  Act,  1870,  about  Court  fees 
payable  on  such  appeals,  as  the  Forest  Act  came  into  force  long 
after  it.  The  appeal  involves  a  claim  to  an  intended  reserve  imder 
HkB  Fdarest  Act  and  it  is  not  possible  to  estimate  the  subject-matter 
at  a  money- value.  I  am,  therefore,  of  opinion  that  the  Court  fee 
payable  on  this  appeal  is  Rs.  10  as  provided  for  in  art.  17  (VI)  of 
sotu  II,  Court  Fees  Act,  1870. 

.  **  Under  tiiese  circumstances,  the  question  I  propose  to  submit 
lir  fte  cjpinion  of  their  Lordships  is — Whether  Court  fee  payable 
on  fliis  appeal  is  Es.  10  or  As.  8  ? 

**  The  question  is  an  important  one,  because  similar  questions 
My  arise.  The  appellant's  counsel  also  wished  that  I  should  refer 
the  question." 

Mr.  Grrfiff  for  appellant. 

Eespondent  was  not  represented. 

The  judgment  of  the  Court  (Muttusdmi  Ayyar  and  Brandt, 
JJ,)  was  delivered  by 

Brandt,  J.— A  notification  having  been  published  by  Govem- 
ment  under  section  4  of  the  Forest  Act  (Madras  Act  V  of  1882), 
dedanng  that  it  is  proposed  to  constitute  certain  land  a  reserved 
forest  the  zaminddr  of  Bodinayakanur  put  in  a  claim  before  the 
Forest  Settlement  officer  to  the  Thambiran  forest,  included  in  or 
constituting  such  proposed  reserved  forest. 

!I!li0  daim  was  wholly  rejected,  and  the  2amind&r  preferred  an 
Hfllfftt  to  fhd  IHstrict  Court  in  respect  of  the  rejection  of  his  claim. 

The  appeal  was  presented  with  an  eight-anna  Court  fee  stamp 
afiSzed  thereto. 

-"•Hie  District  Judge  refers  to  this  court  the  question— What  is 
the  Court  fee  stamp  leviable  on  such  an  appeal  P  expressing  an 
opinion  that  the  Court  fee  payable  is  Es.  10,  as  providt^d  in 
seL  n,  *art.  17,  cl.  VI,  as  on  an  appeal  in  a  suit  where  it  is  not 
fittftid  estamate  at  a  money-value  the  subject-matter  of  the 
9mkf  mi  not  otherwise  provided  for  in  the  Act. 
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It  is  oontended  before  us  that  the  memorandiuii  of  ipped  is 
.  oorreotly  stamped,  having  regard  to  art.  11^  soh.  11,  of  the  Court 
Fees  Aot ;  this  being  an  appeal  not  from  an  order  rejecting  a  plamt 
or  from  a  decree  or  from  an  order  having  the  force  of  a  decree. 

We  think  that  the  decision  of  the  Forest  Settlement  offioer 
upon  the  claim  must  be  regarded  as  a  decision  in  proceedings 
in  the  nature  of  a  suit.  The  jurisdiction  of  the  civil  Courts  is 
entirely  exduded  between  the  dates  of  the  publication  of  fihe  notifi- 
cation under  section  4  and  of  the  notification  declaring  the  forest 
to  be  reserved,  except  as  specially  provided,  and  tiie  decision  of 
the  District  Court  in  appeal  under  section  10  of  the  Act  in  the 
0^  of  a  claim  to  a  right  in  or  over  any  land,  other  than  rights  of 
tiie  kind  specified  in  clauses  (a),  (5),  (c)  and  (d)  of^seotion  10,  is  no 
doubt  final  in  so  far  as  proceedings  under  the  Act  are  concerned— 
and  the  procedure  prescribed  in  sections  8  and  9  of  the  Act  appears 
to  indicate  that  the  inquiry  is  to  be  conducted  in  the  manner 
prescribed  in  the  case  of  a  suit  in  an  appealable  case. 

We  are  of  opinion  then  that  the  stamp  duty  payable  in  respect 
of  the  appeal  to  the  District  Court  is  Bs.  10  imdW  art.  17, 
cl.  VI,  Bch.  n,  of  the  Court  Fees  Act.  ^ 


FULL  BENCH. 

Before  Sir  Charles  A.  Turner^  Kt,^  Chief  Justice^  Mr.  Justice  Eernm, 
and  Mr.  Jmtice  Hutchim. 

In  the  mattbe  op  the  PBnnoir  of  JOHN  WALLACE, 

Jurisdiction — Complaint  against  Oowmor  and  Council  of  Madras — 21  Geo,  IH,  c,  70, 
#.  6 ;  89  #  4J0  Geo.  Ill,  c,  79,  «.  3/  4  Geo.  IV,  e.  71,  s.  17. 

Section  3  of  39  &iO  Geo.  in,  c.  70,  which  provides  that  the  Governor  and 
Council  at  Madras  shall  enjoy  the  same  exemption  and  no  other  from  the 
authority  of  the  Supreme  Court  at  Madras  as  is  enjoyed  by  the  Governor-General 
and  Council  from  the  jurisdiction  of  the  Supreme  Court  at  Calcutta,  did  not  confer 
on  the  Supreme  Court  at  Madras  a  jurisdiction  over  the  €k)vemor  and  Council  of 
Madras  similar  to  that  conferred  by  21  Geo.  Ill,  c.  21,  section  6,  on  the  Supreme 
Court  at  Calcutta  over  the  Governor-General  and  Coimcil-  * 

Tflis  was  an  applicatioii  to  the  High  Coiirt  under  s.  21  Qeo. 
in,  c.  70,  s.  5. 
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The  petitioner  appeared  in  person.  jn  re 

The  facts  and  argument  appear  suflSciently  for  the  purpose  of 
ttiinpQifc  from  the  judgments  of  the  Full  Bench  (Turner,  0  J., 
Kbrnak  and  Hutchiks,  JJ.) 

TuRjfEE,  C.J. — Mr.  Wallace  has  made  a  complaint  to  this 
Court  of  certain  acts  of  the  Governor  and  of  a  past  and  the  present 
Xnlim  of  OounoH  of  this  Presidency,  which  he  alleges  to  be 
oppressive  and  injurious ;  and  1ms  applied  to  this  Court  to  take 
evidence,  to  be  hereafter  used  by  him  in  the  prosecution  of  his 
complaint  in  a  competent  Court  in  Ghreat  Britain.  The  question 
wbeHier  we  have  power  to  entertain  the  application. 

Mr.  Wallace  founds  it  on  the  fifth  section  of  Statute  21  Gteo. 
ni,  a  70,  which  enacted  that,  in  order  to  prevent  all  abuse  of  the 
poweiB  given  to  the  Grovemor-General  and  Council,  in  case  any 

pnmn  should  make  a  compkint  to  the  Supreme  Court  in 

the  manner  prescribed  by  the  Statute  of  any  oppression  or  injury 
charging  the  same  to  have  been  committed  by  the  Gbvemor- 

Geoeral  or  any  Member  or  Members  of  the  Council  and 

ikooU  omiply  with  the  conditions  required  ,  the  party 

complajping  should  be  enabled  to  compel,  by  order  of  the  Court, 
the  production  in  the  Supreme  Court  of  a  true  copy  or  copies  of 
the  order  or  orders  of  Council  complained  of,  and  to  have  the  same 
wiflwwitiffiated  by  tiie  Court,  and  to  examine  witnesses  on  the 
matter  of  the  said  complaint  and  also  on  the  pcurt  of  the  person  or 
persons  complained  of. 

At  the  time  this  Statute  was  passed  the  Government  of  the 
fitmSMef  of  Madras  was  administered  by  a  President  and 
Ooraicil  subject  to  the  control  of  the  GJovemor-Gteneral. 

By  Statute  33  Geo.  Ill,  c.  52,  the  civil  and  military  govern- 
ment of  the  Presidency  was  vested  in  a  0-ovemor  and  three 
IbuBmu  of  (bundl. 

By  Statute  39  &  40  Ceo.  Ill,  c.  79,  the  Crown  was  autho- 
riaed  to  erect  a  Supreme  Court  at  Madras,  and  it  was  provided 
(aeotion  3)  that  the  Governor  and  Council  of  Madras  and  the 
(]|||yiiiiiii  Seneral  of  Fort  William  should  enjoy  the  same  exemp- 
1iii|^d  no  other  from  the  jurisdiction  of  the  Supreme  Court  to  be 
qfCfltod  at  Madras  as  was  enjoyed  by  the  Governor-General  and 
OooBfiilat  Fort  William  from  the  jurisdiction  of  the  Supreme  Court 
fhm  aboaty  by  kw  established. 
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Mr.  Wallace  contends  that,  inasmuch  aB  the  Qowsmot  and 
Council  of  this  Presidency  were  to  enjoy  the  same  exemption 
and  no  other'*  from  the  authority  of  this  Court  as  were  enjc^ed 
by  the  Governor-General  and  Council  of  Fort  William,  tiie  povto 
oonferred  on  the  Supreme  Court  of  Fort  William  by  the  fifth 
section  of  21  Geo-  III,  o.  70,  was  conferred  on  this  Court,  and 
the  Governor  and  Council  of  this  Presidency  are.  subjected  to  the 
provisions  of  the  same  section. 

These  contentions  are,  in  my  judgment,  unsound. 

The  provisions  of  Statute  21  Geo.  UI,  c.  70,  s.  5,  did  not  ereate 
any  exemption  in  favor  of  the  Governor-General  and  the  Members 
of  his  Council,  nor  did  they  confer  on  the  Court  a  general  power 
to  be  exercised  in  all  cases  and  in  respect  of  all  persons.  They 
subjected  the  Governor-General  and  the  Members  of  his  CounoU 
to  an  extraordinary  liability,  and  conferred  on  tjie  Supreme  Court 
of  Fort  William  an  extraordinary  power  to  be  exercised  on  a  com- 
plaint made  against  the  Governor-General  or  any  Member  of  his 
Council.  A  provision  of  a  Statute  declaring  that  certain  perBons 
shaU  enjoy  the  same  exemptions  from  jurisdiction  and  no  others 
as  are  enjoyed  by  a  certain  other  person,  cannot  be  construed  as 
exposing  the  persons  exempted  to  the  exercise  of  an  extraordinaiy 
jurisdiction  to  which  such  other  person  may  be  subjected. 

Again,  the  terms  of  section  3  are  intended  to  declare  what 
exemptions  certain  persons  are  to  eujoy^  not  what  powers  ih» 
Court  is  to  possess*  In  terms  they  certainly  do  not  confer  any 
powers  on  the  Court,  and  they  cannot  be  construed  as  neeeesarily 
conferring  on  the  Court  by  implication  any  extraordinary  power. 

A  study  of  the  Acts  and  Letters  Patent  regulating  the  govern- 
ment  of  India  and  the  jurisdiction  of  the  Courts  may,  I  think, 
explain  the  reasons  for  the  creation  of  the  special  power  and  for 
the  restriction  of  its  exercise ;  and  will  show  that  this  Court  is  not 
authorized  to  exercise  the  power  on  a  complaint  made  against  the 
Governor  or  any  Member  of  the  Council  of  this  Presidency. 

Statute  10  Geo.  Ill,  c.  47,  declared  that,  if  any  person  whatso- 
ever employed  in  the  service  of  the  United  Company  in  any  civil 
or  military  station,  office  or  capacity,  or  deriving  or  claiming  any 
power,  authority  or  jurisdiction  from  the  United  Company,  wotb 
guilty  of  oppressing  any  of  His  Majesty's  subjects  beyond  the 
seas  within  their  respective  jurisdictions  such  oppre88i<»>s 
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might  be  inquired  of,  heard  and  determined  in  the  Court  of  King's  ^In  r$ 
Bench  in  England,  and  punishment  inflicted  on  such  offenders. 

Statote  13  Oecr.  HI,  o.  63^  known  as  the  Regulating  Act,  in 
the  thirty-ninth  eeotion  enacted  that  if  any  Governor-General, 
President  or  Governor  in  Council  of  any  of  the  Company's  principal 
or  othetT  settlements  in  India  should  commit  any  offence  against 
tint  Ant  oorhadjbeen  or  shodtd  he  guilty  of  any  crime,  misde- 
fejpttoor  or  offence  oommitted  against  any  of  His  Majesty's  sub- 
jects or  any  inhabitants  of  India  (an  addition,  it  will  be  seen,  to 
theterm^  of  the  preceding  Statute)  within  their  respective  jurisdio- 
tioDs,  Bodk  enwBBf  mkdemeaiioavB  ox  offences  might  be  inquired 
into  and  determined  by  the  Court  of  King's  Bench,  and  the 
puaifihrnentB  prescribed  by  the  Act  inflicted  if  the  offender  had 
QOt  been  before  tried  for  the  offence  in  India. 

This  Statute  empofrered  the  Grown  to  establish  a  Supreme 
Court  at  Fort  William,  but  it  exempted  the  Governor-General  and 
Council  from  the  criminal  jurisdiction  of  the  Court  in  respect  of 
any  offence  other  than  treason  or  felony  ;  and  it  exempted  the 
fmom  of  the  GbfeKiiO!r*Ge3imil  and  of  the  Members  of  Council 
torn  ^hUSty  to  amil  or  imprisonment  in  any  action,  suit  or 
proceeding. 

The  thirty-fourth  paragraph  of  the  Charter  of  26th  March 
1774,  wfaieh  eetablished  Iftd  Snprane  Court  of  Fort  William,  was 
intended  to  declare  and  give  effect  to  these  exemptions. 

It  is  well  kno\vn  that  contentions  arose  between  the  Governor- 
General  and  Council  and  the  Judges  of  the  Supreme  Court  touch- 
ing the  jniiBdiDtioiK  of  Hie  Oonrt,  and  led  to  the  passing  of  Statute 
21  eteo.  m,  c.  70. 

The  first  section  of  that  Act  exempted  the  Governor-General 
and  Council  of  Bengal  from  the  jurisdiction  of  the  Supreme  Court 
in  respect  of  any  met,  Oi&m,  matter  or  thing  committed,  ordered 
or  dmie  by  them  in  their  puUic  capacity  and  acting  aa  Gt)vemor- 
Qeneral  and  Council.  The  second  section  practically  enabled  the 
^ior-General«and  Council  to  exercise  powers  uncontrolled  by 
Ooort  inieBpeet^crf  all  persons  other  than  British 
bjects ;  for  it  enacted  that  if  any  person  were  impleaded  in 
'  aetion  or  process,  civil  or  criminal,  for  any  act  done  by  the 
rot  the  Governor-General  and  Council  in  writing,  he  might 
^mA  t]i0  general  issoe  and  giyo  the  order  in«videnoe. 
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The  third  section  excepted  orders  affecting  British  subjects; 
the  fourth  declared  the  Governor-General  and  Council  neverthe- 
less answerable  to  competent  courts  in  England ;  and  then  followed 
the  fifth  section,  on  which  the  present  application  is  based,  confer- 
ring on  the  Supreme  Court  the  extraordinary  power  of  holding  an 
inquiry  before  the  institution  of  proceedings  where  a  complaint 
was  made  of  oppression  conmiitted  by  the  Qtjvemor- General  or  by 
any  Member  of  his  Council,  and  an  undertaking  given  to  prosecute 
it  in  England. 

It  will  be  noticed  that  although  the  provisions  of  13  Geo.  Ill, 
0.  63,  s.  39,  authorized  the  indictment  not  only  of  the  Governor- 
General  and  Council  but  of  the  Presidents  or  Gbvemors  of  any 
ot  the  Company's  settlements  in  the  Court  of  Bang's  Bench,  in 
21  Geo.  Ill,  c.  70,  no  provision  is  made  for  the  taking  of  evi- 
dence in  anticipation  of  the  institution  of  proceedings  in  the  c^ 
of  any  person  other  than  the  Governor-General  and  Council  of 
Fort  William. 

There  may  be  three  explanations  of  this.  The  first  is  tilat  the 
extraordinary  power  is  the  sequel  of  the  removal  by  sections  1  and 
2  of  the  control  that  would  have  been  exercised  by  the  Court  K 
those  sections  had  not  been  enacted.  The  second  explanation  is 
that  the  Governor-General  and  Council  at  Fort  William  had  been 
constituted  the  supreme  aut}iority  in  India.  By  the  ninth  section 
of  the  Regulating  Act  the  Governor-General  and  Council  at  Fort 
William  were  authorized  to  superintend  and  control  the  govern- 
ment and  management  of  the  Presidencies  of  Madras,  Bombay 
and  Bencoolen,  except  in  such  cases  where  the  Presidents  and 
Councils  should  have  received  special  orders  "  from  the  Conipany, 
and  the  Presidents  and  Councils  were  boimd  to  obey  tho  orders 
of  the  Governor-General  and  Council  of  Fort  William.  If  there- 
fore a  Governor,  President,  or  Member  of  Council  at  Madras, 
Bombay  or  Bencoolen,  were  guilty  of  oppression,  the  party  affected 
might  seek  the  intervention  of  the  Governor- General  and  Council 
at  Calcutta.  ^  • 

•A  third  explanation  may  be  that  a  Supreme  Court  had  been 
established  at  Fort  William  and  not  elsewhere  :  and  that^  although 
the  Legislature  empowered  the  Mayor's  Courts  of  Bombay  and 
Madras  to  execute  commissions  and  take  evidence  in  proceedings 
in  Parliament  or  in  fhe  Song's  Bench  respecting  offences  committect 
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in  India 'after  the  institution  of  proceedings  (13  Geo.  Ill,  o.  63,  /„r, 
m  40  and  42  ;  24  Geo.  in,  c.  25,  s.  78  ;  26  Geo.  HI,  c.  57,  s.  28), 
it  fiioiiglit  it  inexpedient  to  confer  on  those  Courts  the  extraordi- 
mjj  power  of  taking  evidence  before  the  institution  of  proceedings. 

li©  statute  33  Geo.  Ill,  c.  52,  established  further  regulations 
fnrihe  gOTormnent  o£the  telritories  of  the  East  India  Company, 
tod  jflponded  for  the  appointment  of  Governors  and  Counsellors 
at  Fort  Saint  George  and  Bombay  ;  but  it  invested  the  Governor- 
General  in  Council  at  Fort  William  with  full  power  to  superintend, 
moAtdl  and  direct  the  Governments  and  Presidencies  of  Fort  Saint 
George  and  Bombay,  &c.,  (inter  alia)  on  aU  points  relating  to  the 
civil  and  military  government  of  the  said  Presidencies  (section 
40}  and  declared  the  Presidencies  and  Governments  bound  to  obey 
tli6  orders  and  directions  of  the  Governor-General  in  Council 
except  only  where  they  should  have  received  positive  instructions 
from  the  Court  of  Directors  or  from  the  Secret  Committee  which 
were  not  known  to  the  Governor-General  and  Council  at  the  time 
rf  dfi^atohing  their  orders  (section  41).  Ftdlure  to  obey  the 
wders  of  the  Governor-General  iu  Council  exposed  the  Governors 
^nd  Counsellors  of  the  otiier  Presidencies  to  liability  to  be  sus- 
pendecT  and  dismissed  by  the  Governor-General,  and  to  be  sent 
to  England,  and  subjected  them  to  penalties  (section  43). 

The  Statute  37  Geo.  Ill,  c.  142,  empowered  the  Crown  to  erect 
Courts  of  judicature  at  Madras  and  Bombay  and  to  appoint  to 
them  Becorders  (section  9).   It  was  declared  that  the  new  Charter 
nldijli  {he  Crown  was  empowered  to  grant  and  the  jurisdiction  to 
be  establidbed  should  extend  to  aU  British  subjects  residing  within 
the  factories  dependent  on  the  Governments  of  Madras  or  Bombay 
respectivelyj  and  that  the  Courts  according  to  their  respective 
jomdioticms  i&ould  have  power  to  try  all  and  all  manner  of  com- 
pfaints  against  any  of  the  subjects  of  the  Crown  for  any  crimes, 
misdemeanours  and  oppressions  committed  in  the  territories,  &o., 
and  to  try  all  stdts  and  actions  against  subjects  of  the  Crown. 
Botfhe  statute  expressly  provided  that  the  Courts  should  not  be 
competent  to  try  any  indietmeut  against  the  Governor  or  any  of 
the  Council  not  being  treason  or  felony  (section  10),  that  nolJiing 
in  tl^e  A!ct  should  extend  to  subject  the  persons  of  the  Governor  or 
^     Uie  Council  to  be  arrested  or  imprisoned  in  any  suit  or 
imeodiiig,  and  that  it  should  not  be  competent  for  the  Courts  to 
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hear  or  determine  or  to  entertain  and  exercise  ]urisdicti<m  in  any 
suit  or  action  against  the  Governor  or  any  of  the  Oonnoil  far  Of 
on  aooount  of  any  act  or  order  or  any  other  act,  matter  or  tUng 
whatsoever  committed,  ordered  or  done  by  them  in  their  pnblie 
capacity  or  acting  as  Qovemor  and  GouncQ  (section  11). 

We  next  come  to  the  important  Statute  89  &  40  G^eo.  III,  c.  79. 
After  reciting  the  Charter  of  George  II  which  constituted  civil  and 
criminal  Courts  in  the  Company's  territories  and^that  the  Charter 
had  been  altered  in  so  far  as  it  respected  tiie  administration  of 
justice  in  Madras  by  Statute  37  Geo.  Ill,  c.  42,  and  in  so  far  as  it 
respected  the  administration  of  justice  in  Bengal  by  Statute  13 
Qeo.  in,  c.  63  (it  will  be  noticed  that  no  reference  is  made  in  the 
recital  to  Statute  21  Geo.  HI,  c.  70),  it  authorized  the  Grown  by 
Letters  Patent  to  erect  a  Supreme  Court  at  Madras  and  to  empow^ 

the  Court  to  exercise  such  jurisdictions,  to  be  invested 

with  such  power  and  authorities  and  subject  to  the  same  limit- 
ations, restrictions,  and  control  within  Fort  Saint  George  and  the 
Town  of  Madras  and  the  factories  subordinate  thereto,  and  the 
territories  then  or  thereafter  dependent  upon  the  Government  of 
Madras,  as  the  Supreme  Court  at  Fort  WiUiam  was  invest^  vn& 
or  subject  to  by  virtue  of  any  law  then  inforce  and  unrepealed, 
or  by  that  Act  should  be  invested  with  and  subject  to  within 
Fort  WiUiam  or  the  kingdoms  and  provinces  of  Bengal,  Bdiar 
and  Orissa  (section  2).  Then  follows  the  proviso  on  which  Mr. 
Wallace  relies,  *^  provided  always  that  the  Gt)vemor  and  Council  at 
Madras  and  the  Governor-General  of  Fort  WiUiam  shall  enjoy  the 
same  exemption  and  no  other  from  the  authority  of  the  Supreme 
Court  id  Judicature  to  be  there  erected  as  is  enjoyed  by  the  said 
Governor-General  and  Council  at  Fort  William  aforesaid  £rom  the 
jurisdiction  of  the  Supreme  Court  of  Judicature  there  already  by 
law  established." 

The  Act,it  wiU  be  observed,  did  not  itself  create  the  Supreme 
Court,  but  authorized  the  Crown  to  create  it  and  to  invest  it  with 
powers.  Whether  it  was  competent  to  the  Crown  to  erect  a  Court 
witl^less  powers  than  those  possessed  by  the  Supreme  Court  at 
Bengal,  we  need  not  consider.  The  Court  derived  its  powers  from 
the  combined  effect  of  the  Act  and  the  Charter,  and  u  in  the 
Charter  less  powers  were  given  to  it  than  were  enjoyed  by  the 
Supreme  Court,  the  Charter  might  have  been  in  that  respect  an 
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inoomplete  or  defective  exercise  by  the  Crown  of  the  authority     /« n 
liMiiViiiT  by  the  Statute,  but  I  apprehend  the  Court  would  not 
lum  enjoyed  the  omitted  powers. 

If  I  am  in  error  in  so  holding  and,  immediately  on  the  exercise 
by  the  Crown  of  the  authority  conferred  on  it  to  erect  a  Court, 
ttm  sftaohed  to  the  Court  in  Tirtue  of  the  Act  all  the  powers  of 
the  Court  at  Fort  William  ;  the  extraordinary  power  enjoyed  by 
the  Court  at  Fort  William  was  exercisable  only  in  the  case  of  the 
Governor-General  or  of  his  Council. 

*if|i0  Letters  Patent  issued  by  the  Crown  in  pursuance  of  the 
Act  were  dated  26th  December  180d.  They  constituted  a  Supreme 
Court  for  this  Presidency,  and,  in  express  terms,  declared  the 
juisdiction  and  powers  to  be  exercised  and  enjoyed  by  it,  and 
fii^  also  deeiaied  expressly  the  restrictions  to  which  its  jurisdiction 
«od  powers  are  subjeet^  and  the  exemptions  which  are  to  be 
enjoyed  by  the  Governor  and  Council.  They  made  no  reference 
to  the  extraordinary  power  conferred  by  the  Statute  21  G-eo.  m, 
61 90^  on  the  Supreme  Court  at  Fort  William ;  on  the  other  hand, 
they  expressly  declared  exemptions  from  the  jurisdiction  of  the 
^-^urt  be  enjoyed  by  the  Governor-General  of  Fort  William  and 
tbd  Governor  and  Council  of  Madras.  Thus  clause  23  exempted 
teii  iarresfc  and  imprisonment  the  persons  of  those  officers  and 
ptononneed  the  Court  incompetent  to  hear  or  determine  or  enter* 
tain  or  exercise  jurisdiction  in  any  suit  or  action  against  the 
QofOumr-G^neral  or  the  Governor  or  any  of  the  Council  of  Madras 
ttit^  ^  adoonnt  of  any  act  or  order  or  any  other  act,  matter  or 
ttiog'  niiatsoever  committed,  ordered,  or  done  by  them  in  their 
public  capacity.  It  declared  also  that  the  Court  should  not  have 
or  exercise  any  jurisdiction  in  any  matter  concerning  the  revenue 
•  .  or  conoeming  any  act  done  according  to  the  usage  and 
pactice  of  the  country  or  tlie  regulations  of  the  Governor  and 
Council.  Although  21  Goo.  Ill,  c.  70,  was  not  referred  to  in  the 
pieamble  to  section  2,  39  &  40  Geo.  Ill,  o.  79,  it  was,  of  course, 
Mh|etait  to  th§  C^wn  to  have  regard  to  it  in  the  exercise  of  its 
wSjjktriif  to  oonfer  on  the  Supreme  Court  at  Madras  the  same 
powers  as  were  enjoyed  by  the  Supreme  Court  at  Fort  William, 
and  in  drafting  clause  23  of  tho  Charter,  it  is  clear  that  the  pro* 
\  Ikl  81.  Qeo.  Ill,  0.  70|  were  oonsidered.  The  prohibition  to 
I  of  matters  affecting  the  retenue  is  in  part  taken 
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perbatim  from  the  Statute.  The  provisions  of  the  clause  refepeding 
landholders  and  farmers  and  persons  employed  by  the  Company 
nearly  follow  the  terms  of  sections  9  and  10  of  the  Statute.  The 
provisions  respecting  suits  against  judicial  oiSoers  are  analogous 
to  and  expressly  incorporate  the  provisions  of  sections  24 — 26  of 
the  Statute.  Here,  then,  we  might  expect  to  have  found  refer- 
ence made  to  the  extraordinary  power  of  the  Supreme  Court  of 
Fort  William  to  take  evidence  against  the  Governor- G-eneral  of 
Fort  William,  and  here  we  should  have  found  the  extraordinary 
power  conferred  on  the  Supreme  Court  of  Madras  to  take  evidence 
in  anticipation  of  proceedings  against  the  Governor  and  Council 
of  Madras,  if  it  had  been  thought  the  Statute  warranted  the  con- 
ference of  such  power  on  the  Court,  and  there  had  been  an 
intention  to  confer  it. 

Clause  35  of  the  Letters  Patent  declared  the  Court  inoovi- 
petent  to  hear,  try  or  determine  any  indictment  or  information 
against  the  Governor-General  of  Fort  William  or  the  Governor  or 
any  of  Council  of  Fort  Saint  George  except  for  treason  or  felony. 

These  exemptions  £rom  the  civil  and  criminal  jurisdiction  of 
the  Court  were,  in  my  judgment,  intended  to  express  the ^rov^*^ 
enacted  in  39  &  40  Geo.  Ill,  c.  79,  and  fully  satisfy  its  terms. 

In  conferring  on  the  Governor  and  his  Coimoil  the  same 
exemptions  as  were  enjoyed  by  the  Governor-General  and  his 
Council,  the  Legislature  did  not  subject  them  to  the  same  liability 
to  inquiry. 

The  Statute  4  Geo.  IV,  c.  71,  which  sanctioned  the  establish- 
ment of  the  Supreme  Court  at  Bombay,  expressly  authorized  and 
required  the  Supreme  Court  to  be  there  established  and  the 
Supreme  Court  at  Madras  within  their  local  jurisdictions  "to 
execute,  perform  and  fulfil  all  such  acts,  authorities,  duties^ 
matters  and  things  whatsoever,"  as  the  Supreme  Court  at  Fort 
William  was  or  might  be  lawfully  authorized  or  empowered  or 
directed  to  do,  execute  and  perform  within  its  local  jurisdiction 
(section  17). 

^The  extraordinary  power  conferred  on  'the  Supreme  Court  at 
Fort  William  by  21  Geo.  Ill,  c.  70,  s.  5^  was  exercisable  only  in 
the  case  of  a  complaint  made  against  the  Governor-General  and 
his  Council :  and  in  conferring  on  the  Supreme  Courts  of  Madras 
and  Bombay    such  ^'  powers  as  were  conferred  on  the  Supremo 
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Court  at  Fort  WHliain,  the  Statute  4  Geo.  IV,  o.  71,  authorized  /« 
and  r^uired  this  Court  to  exerciso  the  extraordinary  power  created 
by  21  €teo.  HI,  c.  71,  s.  5,  ouly  when  a  complaint  was  made 
against  Urn  persons  named  in  that  Act. 

The  administration  of  the  torritories  of  the  Crown  in  India 
was  again  dealt  with  by  3  &  4  Wm.  IV,  c.  85,  which  authorized 
fiw  divifiion  of  the  Presidency  of  Fort  William  and  the  appoint- 
ment of  Gbvemors  and  Councils  to  Presidencies  of  Fort  "William 
and  Agra  . 

This  Statute  declared  that  the  Governors  and  Members  of 
Oofancil  appointed  under  the  Act  should  severally  have  all  the 
lights,  pawero  and  immunities  which  the  Governors  and  Members 
of  Council  of  Fort  St.  George  and  Bombay  then  had  in  their 
lopective  presidencies. 

Although  the  Directors  were  authorized  by  subsequent  Statutes 
ia  suBpend  the  execution  of  the  contemplated  division  of  the 
Piesidenoy  of  Fort  William,  the  provision  enabling  the  creation 
ol  the  Presidency  of  Agra  remained  in  force  for  some  years :  but 
I  do  not  find  that  any  provision  was  made  for  subjecting  the 
li^VitfBUrB  and  Council  of  Fort  William  and  Agra  (if  one  should 
be  appointed)  to  liability  to  the  extraordinary  power  conferred  on 
the  Supreme  Court  by  21  Geo.  III^  c.  71,  s.  5. 

The  Act  again  recognized  the  supreme  authority  of  the 
Goveotnor'-Gmeral  in  Council,  investing  him  with  full  power  to 
control  the  Governors  and  Governors  in  Council  of  Fort  William, 
Foarfe  St.  Gteorge,  Bombay  and  Agra  in  all  points  relating  to  the 
cifil  or  miUtazy  administration  of  the  Presidencies  respectively, 
aad  declared  the  Governors  and  Governors  in  Council  bound  to 
obey  the  orders  and  instructions  of  the  Governor- General  in 
Coanoil  in  all  cases  whatsoever  (section  65).  * 

No  instanoe  is  cited  in  which  the  Supreme  Court  or  this  Court 
has  taken  evidence  in  anticipation  of  the  institution  of  proceedings 
on  a  complaint  made  against  the  Governor  or  any  Member  of  the 
Cknmcil  of  the  presidency. 

The  ocmelusion  then  at  which  I  have  arrived  is  that^the 
Legislaiqite  has  not  conferred  on  the  Court  power  to  entertain 
mch  an  application  as  Mr.  Wallace  has  made. 

It  is  hardly,  I  think,  to  be  desired  that  the  state  of  the  law 
'Vareottifirt]|aa  I  take  it  to  be.   The  e2d;raordinary  power  created 
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In  r$  by  21  Geo.  III^  o.  70,  is  obviously  attended  with  this  inoonvenienoey 
^""^^  that  it  must  be  exercised  before  there  can  be  any  certain  know- 
ledge what  issues  will  require  determination,  and  therefore  what 
eyidence  is  material.  Moreover,  the  probable  reason  for  the  crea- 
tion of  the  power,  the  risk  of  the  loss  of  testimony  owing  to  the 
delay  entailed  by  an  application  to  the  Court  in  England  is  now 
greatly  modified,  and  the  provision  has  practically  become  obsolete. 
In  the  present  case  Mr.  Wallace,  had  he  been  so  advised,  might 
have  commenced  proceedings  in  England  some  months  ago.  A  late 
Member  of  Council,  whose  conduct  and  motives  he  principally 
impugns,  has  now  left  India,  and  Mr.  Wallace,  although  he  has 
included  this  gentleman  in  the  application,  admits  it  could  not 
proceed  against  him  until  he  had  been  served  with  notice.  It 
would  be  inconvenient  that  such  evidence  as  might  be  admissible 
should  be  taken  twice  over. 

As  I  hold  the  Court  is  not  competent  to  entertun  the  applica- 
tion, it  is  imnecessary  that  I  should  advert  to  its  substonoe  or 
terms. 

Eernan,  J. — Section  5  of  the  Act  21  Geo.  Ill,  c.  70,  applies 
in  terms  to  the  Governor-General  in  Council  and  to  the  Supreiuv 
Court  at  Fort  William  (Calcutta)  only. 

That  section  5  has  not  been  in  terms  extended  to  any  President 
or  Governor  and  Council  in  Madras  or  to  any  of  the  Courts 
established  in  Madras.  When  the  Act  21  Geo.  Ill,  c.  70,  was 
passed,  the  Mayor's  Court  existed  in  Madras  and  there  was  then 
a  President  and  Council  who  governed  Madras  subject  to  the 
Governor- General.  At  that  time  also  the  Governor-General  and 
Council  and  the  President  and  Council  of  Madras  were  liable  to 
indictment,  information  or  action  in  the  Eong's  Bench  in  England 
for  any  acts  of  oppression  done  in  India,  10  Geo.  UI,  o.  47,  s,  14,' 
and  13  Geo.  Ill,  c.  63,  s.  39.  As  the  power  contained  in  section 
5  did  not  apply  to  Madras,  there  would  appear  to  have  been  some 
special  reason  why  it  was  confined  to  Calcutta,  and  probably  the 
reason  is  to  be  found  in  the  recital  in  that  Act  of  the  dissensions 
between  the  Governor-General  and  Council  and  the  Supreme 
Court  at  Calcutta.  No  doubt  the  power  given  by  sectiop  5  might 
be  used  in  aid  of  any  proceeding  in  England  against  the  (Governor- 
General  and  Council  and  Governor  and  Council  of  Madras  such  as 
above  referred  to.   But  as  it  was  not  given  in  terms  to  any  Court 
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in  Madras^  this  Court  has  no  jurisdiotion  to  apply  it  here  unless      in  re 
tli0  iuzisdiction  has  been  conferred  on  the  Court  by  necessary  ^ 
Igjp^Qtik^  atrmng  from  ^me  Act  or  Charter.  ^ 

♦      The  power  is  an  extraor<liiinrv  one  and  not  one  which  in  its 
(fldinarj  jurisdictibn  the  Court  would  possess. 

It  18  contended  that  this  power  is,  by  necessary  implication 
ttriang  from  the  provisions  of  31)  &  40  Geo.  Ill,  c.  79,  sa.  2  and 
3, given  to  tho  Suprenio  (Jourt,  Madras,  and  therefore  to  this  Court. 
The  Chief  Justice  has  already  shown  that  the  Act  39  &  40, 
seolioii  2,  did  not  extend  aU  the  powers  of  the  Calcutta  Supreme 

i  HJourt  to  tlio  Madi'as  Supreme  Court,  and  that  the  Charters  granted 
to  the  Madras  Supremo  Coiui  did  not,  nor  did  the  Act  of  24  &  25 
Vict,  c-  25^  or  the  Charters  granted  under  it,  extend  all  the  powers 
of  the  Calcutta  Supreme  Court  to  the  Madras  Supreme  Court  or 
to  the  High  Court.  ^Therefore  section  2  of  39  &  40  Geo.  Ill  does 

^  not  create  the  implication  contended  for. 

Section  3  of  39  &  40  Geo.  Ill,  c.  79,  is  mainly  relied  on  by 
WaUaoe.  Jhat  section  provides  that  the  Governor-General 
and  Council  and  the  Governor  and  Council  of  Madras  shall  enjoy 
Ui0  same  exemption  and  no  other  from  the  authority  of  the 
Sttpireme  Court  of  Madras  as  is  enjoyed  by  the  Governor- General 
ttd'Ckmncfl  from  the  jurisdiction  of  the  Supreme  Court  at  Calcutta. 

The  question  th' u  is,  wiiat  was  the  exemption  from  the 
jurisdiction  of  the  Suprome  Court  at  Calcutta  enjoyed  by  the 
Ooremor-General  and  Council.  Certain  exemptions  are  stated  in 
aediQiis  15  aixd  17  in  the  Act  13  Geo.  Ill,  o.  63,  and  in  21  Geo. 

m,c.  70. 

The  Act  13  Geo.  Ill,  c.  03,  s.  15,  provides  that  the  said  court 
(Siqifeme  Court,  Calcutta)  shall  not  be  competent  to  hear,  try  or 
^AAmnne  any  indictment  or  information  against  the  Governor- 
General  or  any  of  the  Council  for  the  time  being  for  any  offence, 
aot  besng  treason  or  felony,  which  the  Governor- General  or  any 
fit^tiie  Ciounoil  may  be  charged  with  having  committed  in  Bengal, 
BoliarmOnasa. 

Section  17  of  the  same  Act  provides  that  nothing  in  the  Act 
shall  extend  to  subject  the  Governor- General  or  any  ot*  the 
Council,  •Ohief  Justice  and  Judges  to  be  arrested  or  imprisoned 
i^Mii  aziy  aottcm  or  suit  or  proceeding  in  the  said  court. 

Th'^  Act  21  Geo.  Ill,  c.  70,  by  section  1  provides  that  the 
Governor  and  Council  of  Bengal  shall  not  be  subject  to  the  jurisdic- 
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tion  of  the  Supreme  Court  in  Bengal  for  or  by  reason  of  any  act 
or  order,  or  any  matter  or  thing  whatsoever  committed^  ordered  or 
done  by  them  in  their  public  capacity  only  and  acting  as  GovemOT- 
Gteneral  and  Council. 

This  last  Act,  it  is  remarkablo^  uses  the  same  words  juriadio- 
tion  of  the  Supreme  Court "  as  section  3  of  the  39  &  40  Greo.  iXl. 
The  exemptions  given  by  these  Acts  appear  to  me  to  be  Hie 
exemption"  from  the  jurisdiction  of  the  Supreme  Court  that  is 
referred  to  in  the  39  &  40  Geo.  Ill,  s.  3. 

But  it  is  argued  that  under  section  21  .Geo.  Ill,  o.  70,  the 
Gk)vemor-General  and  Council  were  not  exempt  from  the  jurisdiD- 
tion  of  the  Supreme  Court  of  Bengal  as  regards  a  complaint,  and  the 
power  given  thereby  to  the  Supreme  Court,  and  that  therefore  the 
Governor  of  Madras  is  not  exempt  from  the  jurisdiction  of  this  court* 

Recollecting  the  positive  provision  in  seftion  1  of  21  Gteo.  Ill, 
'  c.  70,  it  cannot  be  contended,  I  think^  that  section  6  creates 
general  jxirisdiction  in  the  Supreme  Court  over  the  Governor- 
General  and  Council  in  respect  of  any  of  those  a«ts  done  by  thoxn 
in  their  public  capacity. 

The  provision  in  section  5  merely  gave  the  Supreme  ConrJ-vgL 
power  to  a  complainant  to  compel  production  of  copies  of  orders 
and  to  take  evidence.  If  the  orders  were  ipi  possession  of  the 
Governor-General  and  Council  no  doubt  the  Court  could  compel 
the  production  of  copies,  and  so  far  the  Governor  should  be  subjeot 
to  that  special  jurisdiction.  But  this  power  in  section  5  did  not 
subject  the  Governor  and  Council  to  the  general  jurisdiction  of 
the  Supreme  Court,  which  is  the  jurisdiction  that  section  3  of  39  & 
40  Geo.  Ill  seems  to  me  to  contemplate.  The  Act  21  G^.  III^  o. 
70,  is  not  specially  referred  to  in  the  Act  39  &  40  Geo.  III^  though 
the  Acts  13  Geo.  Ill,  c.  63,  and  37  Geo.  Ill,  c.  142,  oonstitating^ 
Governors  in  Madras  and  Bombay  are  thereby  referred  to. 

But  even  if  the  Governor-General  was  not  exempt  from  the 
jurisdiction  of  the  Supreme  Court  under  section  5,  does  it  follow 
by  necessary  implication  that  under  the  Act  of  39  &  40  G^*  lUL 
the  Supreme  Court  of  Madras  and  this  Court  became  invested  with 
the*special  power  given  by  section  5  ? 

In  my > judgment  it  does  not  so  foUow.  No  doubt  aSts  in />ar» 
materid  must  be  read  and  construed  together,  but  without  express 
words  in  an  Act,  or  an  implication  much  stronger  than  exists  in 
this  case  conferring  the  special  power  of  section  5  on  the  Supreixie 
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Court  of  Madras,  I  do  not  think  that  Court  or  this  Court  could  or     im  r$ 

Wallaci. 


aach  powers.  I  agree  that  the  powers  given  hy  4 
Qeo.  IVj  e,  71,  would  not  authorize  this  Court  to  entertain  a 
o3mplaint  against  the  Governor  of  Madras  under  21  Geo.  Ill,  c.  70, 
though  they  would  authorize  the  exercise  of  them  as  regards  the 
QmBBom-GmemL  and  Coimcil.  * 

I  tihiak  the  oomplainf  of  Mr.  Wiftllaoe  cannot  be  entertained  by 
this  Court  for  want  of  jurisdiction. 

HuTCHiNS,  J. — I  am  of  the  same  opinion,  and  as  my  reasons 
am  in  tiie  mmn  those  which  have  been  given  by  my  learned  col- 
kbgiuis,  I  shall  not  recapitulate  them  at  length. 

Tlio  1^0  we  r  which  we  are  as  Iced  to  exercise  is  not  one  incidental 
'  to  our  own  jurisdiction,  but  one  which,  if  it  exists  at  all,  would  be 
merely  ancillary  to  the  jurifidiction  of  the  Court  of  Queen's  Bench. 
Jt  WM  not  vested  even  in  the  Supreme  Court  of  Bengal  as  against 
Irxial  Governments,  and  I  think  the  reason  must  have  been  that 
they  were  subject  to  the  control  of  the  Governor-General.  There 
wim  nemt  the  same  danger  of  their  acting  in  an  arbitrary  manner 
and  refusing  copies  of  their  ordc^rs,  and  therefore  not  the  same 
r%^nr.  '<\^'  for  compelling  them  to  furnish  the  aggrieved  party  with 
the  means  of  satisfying  the  Court  of  King's  Bench  as  to  his 
having  an  apparent  cause  of  action.  It  may  perhaps  be  open  to 
axgoment  that  under  the  Statute  13  Geo.  Ill,  c.  63,  s.  9,  the 
Gbvemor-Gonerars  control  was  only  to  be  exercised  in  matters  of 
peace  and  war,  but  the  latter  paii  of  the  section  required  the  local 
Qoverament  to  keep  the  Governor-General  acquainted  with  all 
transaotions  and  matters  whatsoever,  and  would  at  all  events  have 
authorized  tlie  Governor-General  to  call  for  Qppies  of  all  the  pro- 
ceedings in  case  of  a  complaint  to  him  by  jBUiy  person  oppressed  by 
&e  looal  Government.  And  long  before  a  •  Supreme  Court  had 
been  erected  at  Madras,  33  Ger>.  Ill,  o.  52,  had  declared  the  local 
Governments  bound  at  their  p^uil  to  obey  all  orders  passed  by  the 
Governor-General  in  Council.  There  was  then  no  occasion  to 
mttoren  the  new  Supreme  Court  the  extraordinary  power  given 
by  21  Geo.  in,  c.  70,  s.  5,  and  I  am  satisfied  that  it  was  not  given 
bj  39  and  40  Geo.  Ill,  e.  79,  s.^»  while  thd  letters  pftent  most 
eertaiiily  Aid  not  confer  it. 

Xf  I  had  thought  tiiat  this  couirt  ever  possessed  the  power,  I 
*  ^tit0i^h$mimkeA  to  oonsider  whellier  we  are  still  bound  to  exer« 
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In  re  cisG  it.  As  tho  Chief  Justice  has  pointed  out,  it  has  practically 
become  obsolete.  It  is  in  no  way  necessary  to  enable  Mr.  Wallaoe 
to  obtain  complete  justice,  for  copies  of  all  the  papers  are  already 
in  his  possession  and  he  has  all  the  materials  neceesary  for  fais 
commencing  proceedings,  if  so  advised^  in  England. 


ORIGINAL  CIVIL. 

Be/ore  Mr,  Justice  Kern  an. 


1884.  J.  C.  SHAW  AND  OTHERS  (PlAINTUTS), 

October  16. 

■  and 


H.  BILL  AND  OTHEfiS  (DEFENDANTS).* 

Contract — Executory  sals — Delivfrtf  order Appropriation  of  goods  to  cotttrart — Sub^ 
stitution  of  liability — Condition  precedent--  Delivery  in  certain  months — Payment  in 
advance — Refusal  to  deliver —Damagef. 

In  January  1883  W.  &.  Co.  of  Madras  contraGted  to  deliver  to  P.  &  Co.  of  Madras 
certain  goods  ot  a  certain  quality,  subject  to  survey  before  shipment,  at  a  certain 
price  **  f.o.b.  Cocanada,  delivery  in  April  and  May  ;  terms,  full  advance  an local 
exchange  J  per  cent,  payable  at  Madras." 

This  contract  was  contained  in  bought  and  sold  notes,  ft  was  fujrther  agreed 
that  the  goods  were  to  be  delivered  on  board  any  ship  P.  &  Co.  might  direct  at  the 
port  of  Cociinada. 

P.  k  Co.  paid  the  full  amount  of  the  purchase  money  in  January. 

On  the  31st  March  P.  &  Co.  wrote  to  W.  &  Co.  requesting  that  the  goods 
might  be  marked  in  a  certain  way. 

On  the  18th  May  W.  &  Co.  wrote  to  P.  &  Co.,  enclosing  a  letter  from  W.  &  Co. 
to  S.  N.  &  Co.  of  Cocanada  requesting  S.  N.  &  Co.  to  hold  the  goods  (which 
were  said  to  have  been  purchased  by  W.  &  Co.  from  S.  N.  A  Co.  and  to  ho  in 
godown)  at  the  disposal  of  P.  &  Co.  In  tft  letter  to  P.  A  Co.  from  W.  &  Co.  the 
goods  were  also  said  to  be  in  godown  at  that  date.  On  the  same  day  P.  A  Co.  wrote 
to  S.  N.  A  Co.  enclosing  a  delivery  order  for  the  goods  (which  P.  A  Co.  stated  they 
believed  to  be  in  godown),  requesting  that  they  might  be  marked  in  a  particular  way. 

On  the  26th  May  S.  N.  A  Co.  wrote  to  P.  A  Co.  informing  them  that  they  held 
the  goods  at  P.  A  Co.'s  disposal. 

On  the  28th  May  P.  A  Co.  received  this  letter.  On  the  31st  May  P.  &  Co. 
chartered  a  ship  to  take  on  board  the  said  goods  and  other  goods  bought  by  P.  &  Co. 
fronj  8.  N.^  Co.  and  others,  and  wrote  to  8.  N.  A  Co.  informing  them  that  the 
ship  would  arrive  about  the  12th  J une.  • 

On  the  6th  June  P.  A  Co.  wrote  to  8.  N.  A  Co.  acknowledging  rec^tof  a  letter 
which  stated  that  only  a  portion  of  the  goods  to  be  shipped  was  ready.   On  the  9tii 
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Jo»e  P.  &  Co,  received  a  letter  from  S.  N.  &  Co.  stating  that  all  the  goods  were 
rettdT-,  On  flie  17&  Jvm  the  ship  armed  at  Cocanada.  On  the  2l8t  June  8.  N.  & 
Co-  stopped  payment  and  oeaaed  to  carry  on  business.  No  goods  were  delivered 
acoording  to  the  contract.  S.  N.  &  Co.  never  had  the  goods  to  deliver  between  18th 
llay  and  1 7th  June. 

In  a  suit  by  P.  &  Co.  to  recover  from  W.  &  Co.  the  price  paid  and  damages 
for  teeach  ui  omttaot  to  deliTsr Hulrgoodi,  it  was  contended  for  W.  &  Co.— 

I, — That  the  transfer  of  the'dalivQiy  order  of  the  18th  May  amounted  to  a 
delivery  of  the  goods. 
•       Mtidj  that  as  S.  N.  &  Co.  had  neither  had  possession  of  the  goods  to  be 
delivered  nor  had  appropriated  any  goods  to  the  conti^ct,  the  delivery 
order  ymB  inoperative. 
H.— That  the  acceptance  of  the  delivery  order  by  P.  &  Co.  amounted  to 
an  agreement  that  S.  N.  &  Co.  should  deliver  to  P.  &  Co.  the  goods 
u  h^  n  read}',  and  that  the  liability  of  S.  N.  &  Co.  was  substituted 
for  that  of  W.  &  Co. 
AW,  that  such  an  agreement  could  not  be  inferred. 
III. — That  as  S.       &  Co.  Tiy  ac  •*  pting  the  delivery  order  were  estopped 
from  denying  that  they  had  possession  of  the  goods  as  against  P.  & 
y  Co.,  S.  K.  &  Co.  were  diachar«^ed  as  against  W.  &  Co.,  and  therefore 

P.  &  Co,  had  no  remedy  against  W.  &  Co. 
Melet^  (I)  that  S.  N.  ft  Co.*  %ere  not  discharged  as  again.st  W.  &  Co.,  as 
S.  N.  &  Co/s  representations  were  false ;  (2)  that  even  if  S.  N.  &  Co. 
were  dischnrged,  this  could  not  affect  P.  &  Co. 
"    ■  That  as  P.  &  Co.  had  not  supplied  a  ship  in  May,  they  had  failed  to 

perform  their  part  of  the  contract  and  could  not  recover. 
Mad^  distingaishing  B&wm  Shmtd  (L.R.,  2  App.  Ca.,  455)  and  Emter  v. 
Saia  (L.B.,  4  O.P.D.,  289),  that  the  presence  of  the  ship  in  May  was 
not  a  condition  precedent  to  P.  &  Co.  recovering. 
V. — ^That  W.  &  Co.  h;id  rescinded  the  contract  on  the  29th  June  by  refusing 
to  deliver,  and  therefore  P.  &  Co.  were  only, entitled  to  recover  the 
price  paid. 

IleM,  that  W.  &  Co.  were  not  entitled  to  rescind  the  contract. 

ffgld,  also  that  P.  &  Co.,  having  paid  in  advance,  were  entitled  to  a 
reasonable  time  after  the  29th  June  to  prepare  to  purchase  other 
goods,  and  were  entitled  to  the  difiTerence  between  the  contract  price 
and  the  mar&ei  ftlee  m  tihe  lat  of  July  as  •damages  for  the  breach  to 
deKver. 

Tmm  facts  and  arg^uments  in  this  case  appear  sufficiently  for  the 
parpose  of  this  report  from  the  judgment  of  the  Court. 

The  Advoeate-Qemral  (Hon.  P.  (y Sullivan)  and  Mr.  Tarrant 
Isr^amtiffs. 

Mr.  Shephard  and  Mr.  Grant  for  defendants. 

Keknan,  J. — The  plaintiffs,  Messrs.  Parry  &  Co.,  merchants 
at  Madras,  sue  Messrs.  Wilson  &  Co.,  also  merchants  of  Madras, 
for  n^gesymmi  of  tike  igm^s^  mm^^  Bs.  30,295-5-5,  paid  to  the 
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Shaw  defendants  for  500  tons  of  palmyra  jaggery,  which  the  defendants 
Bill.  failed  to  deliver,  with  interest  thereon  at  9  per  cent,  per  annum  from 
the  date  of  sale,  and  also  payment  of  damages  sustained  hy  the 
plaintiffs  hy  reason  of  the  defendants'  hreach  of  oonbraot  to  deUver 
the  500  tons,  amounting  in  all,  as  det€kiled  in  the  schedule  to  the 
plaint,  to  Ks.  48,236-9-1.  There  is  no  dispute  as  to  the  facts  of 
the  sale  and  purchase,  or  of  the  terms  of  the  same.  The  sales  and 
purchases  were  made  between  the  parties  through  the  medium  of  a 
broker,  who  signed  for  both  parties  bought  and  sold  notes,  ex.  E. 

The  first  sale  and  purchase  was  made  on  the  11th  of  January 
1883,  by  the  said  bought  and  sold  notes,  in  the  following  form  :— 
"  200  tons  palmyra  jaggory,  fair  average  of  the  season,  subject 
to  survey  before  shipment,  at  17-6  per  candy  f.o.b.  Cocanada, 
delivery  in  April  and  May.  Terms :  full  advance  'and  local 
exchange  |  per  cent,  payable  at  Madras."  The  second  sale  and 
purchase  was  made  oh  the  1 6th  of  January  1883,  of  100  tcois 
palmyra  jaggery,  in  exactly  the  same  form  as  the  former.  The 
third  sale  and  purchase  was  made  on  the  19th  of  January  1883, 
for  200  tons,  also  in  the  same  form..  The  bought  and  sold  notes 
do  not  state  which  party  should  provide  shipping  on  whj^ibAf^*? 
gotMis  were  to  be  delivered  f.o.b.,  but  the  plaint  in  paragn^h  2 
states  that  the  contract  was  that  such  goods  were  to  be  delivered 
on  board  "  any  ship  the  plaintiffs  might  direct  at  the  port  of 
Cocanada,'^  and  defendants  admit  that  such  was  the  contract.  On 
the  12th,  17th,  aad  28th  of  January  1883  the  plaintiffs  paid  the 
defendants  the  full  amount  for  the  goods  in  advance  at  the  con- 
tract  price,  and  local  exchange  at  f ,  amounting  in  all  to  Es. 
39,295-5-5. 

On  the  31st  March  1883  plaintiffs  wrote  to  defendants  a  note 
of  that  date  requestiilg  the  jaggery  to  be  marked  Except 
that  letter,  there  was  no  communication  between  the  plaintiffs 
and  defendants  on  the  subject  of  the  contract,  until  the  18th  of 
May  1883,  on  which  date  the  defendants  wrote  and  sent  to  the 
.   plaintiffs  the  following  letter : — 

"Palmyra  Jaggbey  Contract. 

"  Enclosed  you  will  find  letter  addressed  to  Messrs.  Stephenson, 
Nixon  &  Co.,  Cocanada,  requesting  them  to  hold  at  your  disposal 
the  500  tons  sold  to  you,  which  are  now  in  godown  at  Cocanada. 


Digitized  by  Google 


VOL-  Vm]  MADRAS  SBBlBS. 


Please  instract  Messrs.  Stephenson,  Nixon  &  Co.  as  to  marks  and  Shaw 
shipment/^  '  BfLL. 

The  letter  ^of  defendants  to  Stephenson,  Nixon  &  Co,  enclosed 
is  as  follows  : — 

Please  hold  at  disposal  of  Messrs.  Parry  &  Co.  500  tons 
palmyra  jaggery  purchased  by  you  on  our  acQOimt,  which  we 
learn  from  your  telegram  of  to-day's  date  is  now  ready  in  godown. 
Messrs.  Parry  &  Co.  will  instruct  you  direct  regarding  shipment." 

The  plaintiffs  on  the  18th  of  May  wrote  to  Stephenson^  Nixon 
&  Co.  a  letter  of  that  date  as  follows  :— 

"  We  enclose  delivery  order  for  500  tons  jaggery  from  Messrs. 
Wilson  &  Co.,  which  we  understand  you  have  in  godown,  regard- 
ing the  shipment  of  which  we  will  address  you  again  shortly. 
P.iS.— Please  mark  the  bags  P.  ft  Co/' 

The  delivery  order  of  the  I8th  of  May,  addressed  to  Stephenson, 
Nixon  &  Co.,  was  enclosed  in  that  letter.  On  the  25th  of  May 
1883  Stephenson,  Nixon  &  Co.  wrote  to  the  plaintiffs  a  letter  of 
that  date  as  follows : — 

"  We  are  in  receipt  of  your  letter  of  the  18th  instant,  enclosing 
Ar\i^z^  order  from  Messrs.  Wilson  &  Co.  for  500  tons  pahnyxa 
jagg^ery,  which,  as  requested,  we  hold  at  your  disposal." 

That  letter  was  received  by  the  plaintiffs  in  Madras  on  the  28th 
of  May. 

On  the  31st  of  May  1883  the  plaintiffs  chartered  the  ship 
MqfusiiUte  to  take  on  board  the  500  tons  sold  by  the  defendants, 
and  also  other  jaggery  puidiased  by  the  plaintiffs  from  Stephenson, 
Nixon  &  Co.  and  others.  On  the  31st  May  plaintiffs  wrote  to 
StephensoUj^  Nixon  ft  Co.  a  letter  of  that  date : — 

We  are  in  receipt  of  yours  of  25th,  the  contents  of  which  ac0 
noted.  We  have  chartered  the  Mqfusdlite  to  tefke  full  cargo  jaggery 
to  Cuddfilore.  You  may  expect  her  on  the  9th  to  12th ;  we  wiU 
wire  departure.  We  send  her  to  your  consignment.  The  Mofusailite 
will  carry  1,300  tons,  on  account  of  which  we  have  shipping  orders 
for  600  tons.  Please  see  this  is  pushed  ofi  sharp,  and  fill  up  balance 
from  900  tons  you  hold  of  ours." 

On  the  5th  June  plaintiffs  wrote  to  Stephenson,  Nixon  &  Co. 
ac^owledging  a  letter  which  stated  only  500  tons  were  ready. 
The  ship  sailed  on  the  15th  of  Jime,  and  arrived  off  Cocanada 
in  ballast  on  or  about  the  17th^  consigned  to  Messrs.  Stephenson, 
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Nixon  &  Co.    The  plaintifEs  received  telegram  from  Sftephenscm, 
Nixon  &  Co.  dated  the  9th  of  June,  stating  that  all  the  palmyra 
jaggery  was  ready  for  MofussUite,  and  by  letter  of  the  12th  of  June 
plaintiffs  acknowledged  that  telegram.    Messrs.  Stephenson,  Nixon 
&  Co.  stopped  payment  on  the  2l8t  of  June  1883  and  ceased  tlien 
to  carry  on  trade,  and  no  jaggery  liad  been  then  or  was  afterwards 
delivered  f .o  b.  the  Mofmailite  or  at  Cocanada  by  the  defendants  in 
fulfilment  of  their  contracts  of  January  1883,  and  they  were  not 
ready  to  do  so.    On  the  21st  of  June  1883  the  defendants,  by 
telegram  of  that  date,  i%quested  Innes  &  Co.,  Cocanada,  to 
act  for  them  and  4o  take  possession  from  Stephenson,  Nixon  &  Co. 
of  600  tons  of  palmyra  jaggery  sold  to  plaintiffs,  if  not  already 
shipped,  and  also  of  500  other  tons  of  palmyra  jaggery  of  theirs 
and  other  goods.    Innes  &  Co.,  by  telegram  to  the  defendants 
dated  the  21st  of  June,  stated  "produce  nearly  all  ready,  but 
in  hands  of  the  original  sellers,  who  had  been  paid  10  per  cent., 
but  nothing  was  shipped."    On  the  22nd  June,  by  telegram  of 
that  date  to  the  defendants,    Innes  &  Co.  stated  that  800  tons 
jaggery  were  ready,  and  defendants  would  htfve  to  pay  about  Us. 
19-8  per  candy  for  delivery.  On  the  22nd  June,  Stephen8o^,Ki2:QV 
&  Co.  gave  a  delivery  order  on  Mr.  Phillips  of  Cocanada  for 
600  tons  to  Innes  &  Co.  for  defendants,  and  on  the  23rd  of 
June  Stephenson,  Nixon  &  Co.  gave  a  delivery  order  to  Simpson 
&  Co.  for  plaintiffs  for  400  tons.    Neither  lot  was  paid  for. 
After  the  failure  of  Stephenson,  Nixon  &  Co.  becoming  kiiown 
in  Madras,  J.  C.  Shaw,  one  of  the  plaintiffs,  and  E.  S*  JTumbull, 
one  of  the  defendants,  had  two  interviews  on  the.  subject  .of.  the 
500  tons  sold  to  the  plaintiffs.   At  one  interview  they  airangjed 
•  that  the  question  of  their  rights  and  liabilities  should  be  i^eferred 
to  their  lawyers.    However,  as  the  plaintiffs  required  500  tons  to 
replace  the  amount  sold  by  the  defendants,  and  as  the  defendants 
had  not  jaggery  to  deliver,  and  as  the  question  of  their  liability 
to  deliver  was  unsettled,  it  was  agreed  between  the  said  Sh«,w 
and  Tumbull  that  fhe  plaintiffs  should  pay  to  the  original  sel]eis 
the  price  required,  viz.,  Es.  19-8  per  candy  for  other  500  tonf 
to*  be  delivered  f.o.b.  the  MofusdlUe,    The  plaintiffs  accordingly 
paid  Bs.  45,115-2-6  on  the  7th  of  July  1883  and  obtained  §00  tons 
of  palmyra  jaggery  f.o.b.  the  Mofussilite,    A  second  interview 
took  place  between  Messrs.  Shaw  and  Turnbull  in  reference  to 
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the  500  tons  sold  to  the  plaintifb,  but  both  of  them  state  that  Bhaw 
tbm  nas  lui  ngimmmi  oome  to.  Bnx,. 

Qa  iiie  28th  of  June,  whilst  the  Mojmsilite  was  off  Cocanada, 
Adfhmtifb  wrote  and  sent  to  the  defendants  a  letter  as  follows : — 

"Messrs.  "Wilson  and  Co.,  Madras. 

"Deak  Sirs, — The  3IofnssiUky  now  at  Cocanada,  is  waiting 
for  the  500  tons  palmyra  jaggery  purchased  by  us  from  you,  and 
Ike  dd|»  wQl  flhoztly  be  on  demurrage.  As  Messrs.  Stephenson, 
•Ifixon  &  Co.,  your  agents,  have  failed  to  deliver  the  500  tons  as 
per  your  order,  we  will  feel  obliged  by  your  advising  us  what 
arrangements  in  substitution  you  propose.  Please  send  us  an  exaot 
oofij  of  tha  delivery  order  given  by  you  to  us  on  Messrs.  Stephen- 
aaV^Hkw  &  Co. 

,     .  "  Tours  faithfuUy, 

"(Signed)      Parry  &  Co." 

To  that  letter  the  defendants  on  the  29th  of  June  w^te  and 
sent  to  plaintiffs  a  letter  as  follows : — 

^  *'  Messrs.  Parry  &  Co.,  Madras. 

'^DsAB  Sirs, — We  are  in  receipt  of  your  letter  of  yesterday. 
Wf  me  net  now  prepared  to  deEver  you  500  (five  hundred)  tons 
of  jaggeay  for  the  MofussiUte.  On  the  18th  May  last  we  gave 
you  a  delivery  order  on  Messrs.  Stephenson,  Nixon  &  Co.  for  the 
500  tons  of  palmyra  jaggery  which  we  sold  to  you  fof  May  deli- 
Ttty.  foa  aeoepted  such  order  and  yourselves  arranged  with 
.Hem.  Stephenson,  Nixon  &  Co.  to  take  delivery,  and  we  must 
therefore  refer  you  to  them  for  the  jagger^.  But  if  you  have  not 
already  taken  delivery  of  the  jaggery,  it  is  no  fault  of  ours.  The 
mlmt  waSy  as  already  mentioned,  for  delivery  in  May,  and  if  our 
Mvery  order  and  your  subsequent  arrangements  with  Messrs. 
Stephenson,  Nixon  &  Co.  did  not  amount  to  a  delivery — which 
we  contend  they  did—then  you  have  committed  a  breach  of  con- 
ftfit  If  fittHng  to  take  delfvery  in  May,  and  we  are  not  bound 
oovto  deHhiar*  As  requested,  we  enclose  a  copy  of  our  delivery 

"  We  are,  dear  Sirs, 
"Tours  faithfully, 
^Wamtm,  mk  June  1883,  (Signed)      Wilson  Co/' 

7 

« 
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Shaw  Drar  Sirs, — ^Please  hold  at  the  disposal  of  Messrs.  Pany  & 

BoL.     Co.  500  tons  of  the  pahnyra  jaggery  pTirobafied  by  you  on  our 

aoooTinty  which  we  learn  from  your  telegram  of  to-day's  date  is 

now  ready  in  godown. 

Messrs.  Parry  &  Co.  will  instruot  you  direct  regarding  ship- 
ment. 

*  ... 

"  We  are,  deai*8irs, 

"  Tours  faithfully, 

«  Madras,  18th  May  1883.  (Signed)      Wilson  &  Co." 

This  suit  was  filed  on  the  19th  of  October  1883.  The  pWnt 
stated  the  contracts  and  payment  by  the  plaintiffs,  and  the  letter 
of  18th  of  May  from  the  defendants,  and  the  delivery  order  and 
acceptance  of  it,  and  the  chartering  of  the  ship  and  the  letters  of 
the  27th  and  28th  of  June,  and  also  stated  on  belief  Steph«:i6on 
Nixon  &  Co.,  defendants'  agents,  had  not  on  the  18th  of  May  1883, 
or  at  any  time  subsequent  to  that  date,  500  tons  of  pahnyra  jaggeiy 
in  their  godown  as  alleged  ready  for  delivery."  ^ 

Defendants  filed  their  written  statement,  and  admitted  the 
contract  as  in  the  plaint  mentioned,  and  that  plaintifib  p^j^h^ 
price  therefor.  They  state  as  follows :  Stephenson,  Nixon  &  Co. 
were  not  the  agents  of  the  defendants,  but  were  independent 
merchants.  The  letter  of  the  18th  May,  forwarding  the  delivery 
order  on  Stephenson,  Nixon  &  Co.,  constituted  a  delivery  of  the  500 
tons  of  jaggery  by  the  defendants,  and  plaintiffs  accepted  the 
delivery  order  as  a  delivery  of  the  500  tons  and  as  fulfilment  on 
the  part  of  the  defendants  of  their  contract.  According  to  custom,  ^ 
the  delivery  order,  if  aicepted  by  the  purchaser,  is  a  constructive 
delivery  of  the  goods  to  exonerate  the  defendants  and  substitute 
Stephenson,  Nixon  &  Co.  in  their  place,  and  plaintiffs  acted  on  j 
that  custom  and  accepted  the  order  as  delivery.  Stephenson,  Nixon 
&  Co.  were,  on  the  1st  of  May,  able  and  in  a  position  to  dehver 
the  500  tons,  and  they  attorned  to  the  plaintiffs  and  ceased  to  be 
responsible  to  the  defendants  for  the  500  tons,  and  became  respon-  | 
sible  to  the  plaintiffs.  Plaintiffs  failed  to'  take  delivery  from  | 
Stephenson,  Nixon  &  Co.  within  the  time,  and  if  the  letter  of  18th 
May  and  action  thereon  was  not  delivery,  then  in  oonsSquenoe  of 
plaintifl&B  not  taking  delivery  in  time  they  committed  breach  of  the 
contract  and  thp  defendants  are  free  from  liability.   If  plaintifi 
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had  arranged  to  take  deliveiy^in  time,  then  the  contract  for  deli-  Shav 
very  would  have  been  performed,  and  it  is  therefore  plairftifPs' 
own  fault  that  deliyerj  did  not  take  place.  The  plaintiffs  were 
guilty  of  laches  in  not  receiving  the  goods  in  time,  and  retained  • 
the  delivery  order  and  led  the  defendants  to  believe  that  the 
contract  was  fulfilled,  and  prevented  defendants  froih  taking 
measures  to  protect  their  interests  with  Stephenson,  Nixon  &  Co. 
in  respect  of  the  500  tons  (for  which  defendants  had  paid  S£e- 
phenson,  Nixon  &  Co.)  and  insure  delivery,  and  thereby  caused  a 
loss  equal  in  amoimt  to  plaintiffs^  claim. 

The  isBoes  settled  were  as  follows : — 

i.  Were  Stephenson,  Nixon  &  Co.  the  agents  of  the 

defendants  in  regard  to  the  delivery  of  jaggery  P 

ii.  Did  the  delivery  order  of  18th  May.  1883  amount  to 

a  delivery,  and  was  it  accepted  by  plaintiffs  as  a 
fulfilment  of  the  contract  ? 
iiL  Is  there  a  custom,  as  alleged  in  paragraph  4  of  the . 

written  statement,  and  was  such  custom  acted  on  ? 
iv.  Did  the  plaintiffs  accept  Stephenson,  Nixon  &  Co. 
'  ^        as  the  persons  responsible  to  them,  and  exonerate 
•   defendants  P 
V.  Were  Stephenson,  Nixon  &  Co.  in  a  position  to 
deliver  the  jaggery,  and  had  they  the  jaggery  avail- 
aUe  in  their  godowns  at  any  time  between  the  18th 
May  and  17th  June  1883  P 
vL  Are  the  defendants  exonerated  by  plaintiffs*  neglect 

or  failure  to  take  delivery  before  17th  Jime  1883  ? 
f  iL  Have  the  plaintiffs,  by  their  laches  or  conduct,  caused 
loss  to  defendants,  and  are  defendants  entitled  to  set 
off  such  loss  to  any  and  what  extent  against  plain- 
*  tiffs'  cl^  P 

viiL  To  what  amount  of  damages^  if  any,  are  plaintiffs 
entitled  ? 

ix.  Axe  they  entitled  to  recover  back  the  amount  paid  to 
defendants  ? 

Did  the  cause  of  action  arise  on  the  7th  July  1883,  or 
on  what  date  ? 

The  first  issue  for  consideration  is  the  second  pajt  of  the  fifth 
issue,  whether  Stephenson,  Nixon  &  Co.  had  the  jaggery  available 
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Shaw  ^  ^^^^  godowns  at  any  time  between  the  18th  of  May  and  the 
Bni,      ^^^^  1883.   It  is  quite  dear,  on  the  evidence  of  Nixon^  that 

Stephenson,  Nixon  &  C!o.  never  had  the  jaggery  or  any  part  of  Hf 
^  or  any  jaggery  available  in  their  godowns  or  in  their  oostody  or 
possession  at  any  time  during  1883.   Though  they  had  rented  a 
godown,  they  did  not  use  it,  but  let  it  out  to  Bamakdshnigra. 
They  entered  into  contract  with  other  merchants  to  buy  f  .o.b.  In 
June  1883  they  had  contracts  with  Mr.  Phillips  for  the  supply  to 
them  of  600  tons  of  jaggery  in  the  end  of  June,  and  a  ocmtiact 
with  Bamakrishnaya  for  the  supply  to  them  of  700  tons  of  jaggeiy 
in  June  1883,  and  a  contract  with  Messrs.  Qill,  Deane  &  Co.  for  a 
supply  of  200  tbns  to  them  in  June  1883.   But  in  all  these  oMes 
the  several  vendors  retained  in  their  own  possession  and  custody 
the  goods  agreed  to  be  sold,  the  prices  therefor  not  having  been 
paid  in  any  instance  by  Stephenson,  Nixon  &  Co.,  although  in 
the  case  of  Phillips  10  per  cent,  had  been  paid  by  them.   In  aome 
cases  the  vendors  to  Stephenson,  Nixon  &  Co.  had  not  themselves 
possession  between  the  18th  of  May  and  the  17th  of  June  of  all 
the  goods  agreed  to  be  sold,  as  their  vendors  had  not  delivered  to 
them.    The  500  tons  of  jaggery  referred  to  in  the  deliverj^M^  -* 
was  non-existent.   The  allegation  in  the  plaint  that  Stephenson, 
Nixon  &  Co.  had  not  possession  of  the  500  tons  was  not  denied 
by  the  defendants  in  their  written  statement.  The  defendants  early 
in  1888  contracted  to  buy  from  Stephenson,  Nixon  &  Co.  1,000 
tons  of  jaggery,  not  specific  jaggery,  but  unspecified ;  and  on  the 
18th  of  May  Stephenson,  Nixon  &  Co.  telegraphed  to  th^  defend- 
ants that  600  tons  were  ready,  and  deliveries  reoommencing  i^zt 
we^k.   The  defendants  inferred  from  that  tekgram  that  Stephen- 
son, Nixon  &  Co.  had  the,  possession  of  the  600  tons  jaggery  in 
godowns,  but  the  fact  undoubtedly  was  not  so.   The  main  ground 
put  forward  as  defence  is  mentioned  in  the  first  part  of  the 
second  issue,  which  is   Did  the  delivery  order  of  the  18th  of  Migr 
amoimt  to  a  delivery  ?      To  give  an  answer  to  this  question,  it  is 
necessary  to  bear  in  mind  that  the  contracts  of  January  1883  hy 
the^defendants,  were  sales  of  600  tons  of  jaggeiy,  fair  average  of 
the  vendors,  f. o.b.  at  Cocanada,- delivery  in  April— May.  No 
particular  goods  were  specified,  and  defendants  were  at  liberty 
to  supply  an^  500  tons  corresponding  to  the  description.  The 
defendants'  contracts  were  executory.    The  defendants  were 
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ad,  in  order  to  fulfil  their  contract,  to  give  the  plaintiffs  the  Shaw 
property  in  and  possession,  actual  or  constructive,  of  500  tons  of  -^^^ 
jaggery  specified  and  identified. 

In  Benjamin  on  Sales,  Bk.  II,  ch.  V,  it  is  said:  "Aiter  an 
executory  contract  has  been  made,  it  may  }}e  converted  into  a.com- 
plete  bargain  and  sale  by  specifying  the  goods  to  which  the  con- 
tract is  to  attach,  or,  in  legal  phrase,  by  the  appropriation  of  specific 
goods  to  the  contract.  The  sole  element  deficient  in  a  perfect  sale 
is  thus  supplied.  The  contract  has  been  made  in  two  successive  * 
stages  instead  of  being  completed  at  one  time."  In  that  chapter 
of  Benjamin  many  decisions  are  referred  to.  In  Gamjybell  v.  Mersey 
Doeh  and  Harbour  Boardj(l)  Erie,  C.J.,  says  that  it  has  been 
established  by  a  long  series  of  cases  (some  referred  to)  that  the 
purehaser  of  an  unascertained  portion  of  a  larger  bulk  acquires  no 
property  in  any  part  until  there  has  been  a  separation  and  an  ap- 
propriation assented  to  by  vendor  and  vendee.  Sparks  v.  Marsha  ll 
(2)  was  a  case  where  Bamford  sold  to  the  plaintiff  500  to  700 
bmels  of  oats  to  be  shipped  by  Thos.  John  and  Son,  Youghal,  to 
^  delivered  at  Portsmouth.  Some  days  after,  Bamford  informed 
HfcLJtiSs  that  Messrs.  John  and  Son  engaged  room  on  board  the 
^mbraltar  packet  to  take  600  barrels  of  oats  on  your  account." 
Plamtiff  insured,  and  in  an  action  against  the  under-writers, 
Tindal,  C.J.^  said  that  Bamford's  letter  to  plaintiffs  was  an 
appropriation  of  the  oats  on  board  the  Gibraltar  packet. 

In  Brt/ans  v.  Ntx{3)  plaintiffs  accepted  a  bill  against  two 
cargoes  of  oats,  represented  by  two  receipts  signed  by  the  masters 
of  two  boats,  Nos.  604  and  54,  whereby  the  masters  acknowledged 
to  have  received  on  board  their  respective  boats  a  number  of 
barrels.    These  receipts,  dated  Slst  January,  were  received  by  the 
plaintiffs  on  the  7th  of  February  in  a  letter  from  the  owner 
Tempany,  dated  the  2nd  of  February,  and  they  thereupon  accepted 
|b  bill.    The  owner  Tempany,  on  the  6th  of  February  gave 
^Hers  to  his  agent  to  deliver  the  cargoes  of  both  boats  to  the 
HKendant,  who  afterwards  obtained  possession  of  the  cargoes. 
The  loading  of  boat  No.  604  was  complete  on  the  3lst  of  January, 

I the  loading  of  boat  No.  54  only  began  on  the  1st  February, 
to  the  cargo  of  No.  604  the  Court  held  that  the  intention 
I  U  C.B.,  N.B.,  412.  (2)  2  Bing.  N.C.,  761.         (3)  4  M.  &  W.,  775. 
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Shaw  of  the  oonsigiior  was  to  f  est  the  property  in  the  oonsigneeSy  the 
Bill.  '  plaintiflEB,  from  the  moment  of  deKvery  of  the  goods  to  the  hoat 
master.  Parke,  B.^  says  if  the  intention  of  the  parties  to  pass  the 
property  in  certain  ascertained  chattels  is  established,  and  they 
are  placed  in  the  hand^  of  a  depositary,  and  the  chattels  are  so 
placed  on  account  of  the  person  who  is  to  have  that  property,  and 
the  depositary  assents,  that  is  enough,  and  it  matters  not  by  what 
document  this  is  effected.  As  to  boat  No.  54  Parke,  B.,  says  that 
*  at  the  time  of  the  agreement,  proved  by  the  boat  receipt  of  the 
31st  of  January,  to  hold  the  500  barrels  for  plaintiffs,  there  were 
no  such  . oats  on  board,  and  consequently  no  specific  chattels  were 
held  for  them.  The  undertaking  of  the  boat  master  had  nothing 
to  operate  on,  and  though  Tempany,  the  owner,  had  prepared  a 
quantity  of  oats  to  put  on  board,  those  oats  were  still  his  property ; 
he  might  have  altered  their  destination,  and  sold  them  to  any  one 
else ;  the  master's  receipts  no  more  attached  to  them  than  to  any 
other  quantity  of  oats  belonging  to  Tempany.  But  before  the 
530  barrels  were  shipped,  and  before  any  appropriation  or  com- 
plete delivery  <ff  the  oats  to  the  plaintiff  had  taken  place,  Tem- 
pany was  induced  to  enter  into  an  agreement  with  the  ^f 0fl&yit. 
Until  the  oats  were  appropriated  by  some  new  act,  both  contracts 
(with  defendant  and  plaintiffs  by  Tempany)  were  executory.  On 
the  9th  of  February  the  appropriation  took  place  by  a  new.boat 
receipt  then  given  for  the  oats  then  on  board.  There  was  judg- 
ment for  the  plaintiffs  as  to  boit  No.  B04,  and  for  the  defendant 
as  to  boat  No.  54.  In  the  course  of  the  case,  Parke,  B.,  says: 
^^In  order  to  piass  the  property,  the  specific  chattels  must  be 
ascertained  which  are  to  pass.  Now  here  the  oats  loadisd  in  boat  i 
No.  54  at  the  time  when  the  receipts  were  transmitted  were  still  ■ 
in  Tempany's  premises,  and  he  might  have  performed  Qie  con-i 
tract  with  the  plaintiffs  by  supplying  any  other  oats  of  the  same^ 
quality  and  amount."  Alderson,  B.,  says  "the  goods  he! 
(defendant)  describes  in  his  letter  of  2nd  February  are  in  truth  5 
non-existing." 

*Like  this  case,  in  Mohde  v.  I%iraiY^«(l)' plaintiff  bought  20 
hogsheads  of  sugar  out  of  a  lot  of  sugar  in  bulk.  Four^hogsheadfl 
were  filled  and  taken  away ;  sixteen  other  hogsheads  were  filled  by* 
the  vendor,  and  he  gave  notice  to  the  purchaser  to  remove  them,| 
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and  def^dant  agreed  to  do  so.  As  to  these  sixteen  it  was  held  Bhaw 
there  was  appropriation,  aiid  the  property  passed  to  the  defendant.  g^'j^^ 
Baylejr,  J.,  says  that  where  a  man  sells  part  of  a  larger  parcel  of 
goods,  and  it  is  at  his  option  to  select  part  for  the  vendor,  as  soon 
as  he  appropriates  part  for  the  benefit  of  the  Tender,  the  property 
in  the  article  sold  passes  to  the  vendor,  though  the  vendor  is  not 
bound  to  part  with  it  until  he  is  paid  his.  Applying  these  principles 
to  this  case,  the  defendants,  in  order  to  pass  the  property  in  500 
tons  of  jaggery  under  the  contract,  should  have  appropriated 
i^Mio  existing  500  tons  to  the  plaintiffs'  contract,  and  until  that 
was  done,  no  property  in  an}  300  tons  passed  to  the  plaintiffs. 
Stephenson,  Nixon  &  Co.  had  not  possession  of  even  the  600  tons^ 
orauy  part  of  it,  and  therefore  there  was  no  jaggery  on  which 
iUr  letter  ol  the  25th  of  May  could  operate.  A  delivery  order  ' 
does  not  pais  the  paioperty  mentioned  in  it  as  a  bill  of  lading 
would  do. 

If  Stephenson,  Nixon  &  Co.  had  had  500  tons  belonging  to  the 
ddhndaiits  in  their  possession  as  agents,  or -depositaries^  or  appro- 
pilidl  to  them,  then  the  delivery  order  would^)e  evidence  of 
apprm>riation  by  the  defendants  of  the  500  tons,  and  the  receipt 
by  the  plaintiifs  would  be  evidence  of  appropriation  by  defendants 
aod  of  plaintifb^  oonsent,  and  the  property  would  have  passed^  and 
aiqf  oficr  taldng  that  property  out  of  Nixon's  possession  without 
the  consent  of  the  plaintiffs  would  get  no  title  to  or  property 
in  the  goods.  Then  the  plaintiffs,  independent  of  the  consent  of 
Steflim8on,;Nixoii  &  Co.,  if  they  had  not  a  lien  on  it,  would  be 
entitled  to  pofisession  of  the  goods.  Admittedly  plaintiffs  never 
got  actual  possession,  nor  did  Stephenson,  Nixon  &  Co. ;  as  the  latter 
uever  had  actual  possession,  plaintiffs  could  not  have  had  construc- 
tm  posBesfiion  tibfongh  Stephenson,  Nixon  &  Co.  Constructive 
possession  takes  place  only  when  the  owner  entitled  to  possession 
of  property  is  not  himself  in  actual  possession,  but  the  property  is 
in  the  possession  of  an  agent  or  depositary  for  and  on  behalf  of 
the  owner  or  prnen  entitled  to  the  poteession.  Apart  from  this, 
if  Stephenson,  Nixon  &  Co.  had  600  tons  in  their  possession,  the  500 
tons  weiB  not  identified  or  ascertained,  and  therefore  no  property 
patted.  II  is  not  necessary  to  consider  the  further  question 
arising  cm  plaintifi»^  nght  to  see  that  the  goods  were  average 
€i  tte  mmmj  or  the  right  of  survey.   A  very  singular 
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Shaw  feature  in  this  oaee  is  that  neither  defendants  or  Stephensoo, 
Bill.  Nixon  &  Go.  eyer  had  the  property  in  or  possession  of  any 
500  tons.  They  merely  had  executory  oontraots  for  the  sale  and 
deliyery  of  500  tons  not  completed,  and  neither  of  them  oould  give 
property  or  possession  which  they  had  not.  The  contract  with 
the  plaintifEs  neyer  was. completed  or  performed  by  the  defend- 
ants by  giving  the  property  in  or  the  possession,  actual  or  oqb- 
structive,  to  the  plaintiffs,  if  the  above  views^  are  correct ;  and 
on  this  ground  plaintiffs  are  entitled  to  a  decree.  But  the 
defendants  contend  that  by  giving  to  the  plaintifEs  the  deliverjr 
order,  who  accepted  it,  and  by  the  acknowledgment  of  Stephen- 
son, Nixon  &  Co.  to  the  plaintiffs,  the  defendants  passed  to  tbo 
plaintiffs  the.  property  in  the  500  tons,  and  also  constructive 
possession,  and  that  the  plainti£b  are  thereby  discharged  from 
further  performance  of  this  contract.  The  tenns  of  the  delivery 
order  are :  Please  hold  at  the  disposal  of  Messrs.  Pany  &  Co.  500 
tons  of  palmyra  jaggery  purchased  by  you  on  our  account^  which 
we  learn  from  your  tdegram  of  to-day's  date  are  now  ready  in 
godown.  Mes^.  Parry  &  Co.  will  instruct  you  direct  regarduig 
shipment."  Now  the  express  terms  of  the  delivery  ord£Pb'#!vte 
that  the  defendants  learn  that  the  goods  are  in  godown*  Plamly 
the  defendants  and  the  plaintiffs  then  believed  that  the  goods  were 
then  in  the  possession  of  Stephenson,  Nixon  &  Co.  The  deUvoiy 
order  directs  St^henson,  Nixon  &  Co.  to  hold  the  goods  at  the 
disposal  of  the  plamtiffs.  How  could  Steph^ison,  IHxon  &  Co.  do 
so  unless  they  had  possession  P  This  delivery  order  is  nothing 
more  than  the  very  usual  order  given  by  an  owner  of  property  to 
his  agents,  who  has  possession  of  it,  to  deliver  it  to  or  hold  at  the 
disposal  of  a  third  party.  The  owner  has  not  the  actual  posses- 
sion, but  another  person  has  for  him,  and  for  convenience  sake  the 
party  with  whom  the  owner  deals,  accepts  the  delivery  order  on 
the  agent,  who  is  to  give  ipossession  instead  of  requiring  the 
owner  himself  to  do  so.  As  the  owner  is  not  in  actual  possessioii, 
nor  is  his  agent's  possession  actual  or  constructive,  it  cannot  be 
delivered  at  all.  The  deliveiy  prder  therefore  is  inoperative. 
The  agent  or  depositary  to  whom  the  delivery  order  ift  given, 
cannot  give  what  he  has  not  got.  If  the  possession  by  Slephenson, 
Nixon  &  Co.  was  immaterial  or  unnecessary,  as  contended  by 
defendants'  counsel,  why  were  the  defendants  so  careful  to  state  in 


Digitized  by  Google 


VOL.  YUl]  MADRAS  SERIES.  ^  51 

the  order  that  they  learn  "  from  to-day's  telegram  the  goods  were  Shaw 
ready  in  godown,"  clearly  meaning,  in  possession  of  Stephenson,  Biti. 
Nixon  &  Co.  r    No  witness  examined  stated  that  he  ever  knew  a 
delivery  order  given  when  the  goods  were  not  in  possession  of  the 
party  on  whom  the  order  was  given.    If  plaintiffs  and  defendants 
knew  the  real  fact  that  Stephenson,  Nixon  &  Co.  had  not  posses- 
sion of  the  goods,  is  it  probable  the  delivery  order  would  ever 
have  been  offered  or  accepted  ?    It  is  of  the  essence  of  a  delivery 
order  that  the  person  on  whom  it  is  passed  should  be  in  actual 
possession  of  the  goods  mentioned  in  tlie  order  ;  what  is  its  value 
u  an  authority  to  deliver  if  there  is  nothing  in  possession  to 
deliver  P    It  cannot  be  acted  on.    In  MeEwan  v.  Smith{l)  the 
subject  of  delivery  order  was  discussed,  and  it  was  held  that  an 
order  for  delivery  of  goods  by  dn  owner  to  his  agent,  who  was  not 
in  the  actual  possession  of  the  goods,  though  the  latter  accepted 
the  deUvery  order,  did  not  complete  an  executory  sale  by  delivery 
of  oonstructive  possession,  or  take  th^  good^out  of  the  possession 
of  the  unpaid  vendor,  in  whose  name  they  were  warehoused. 
There  Smith  was  the  owner  of  sugar  warehoused  in  Little  &  Co. 'a  *• 
-yaiououse  in  the  name  of  J.  and  A.  Smith  as  jeceived  from  James 
Alexander.    Alexander  was  an  agent  for  Smith,  who  afterwards 
*  sold  the  sugar  to  Bowie  &  Co.,  to  whom  a  delivery  order  was  given  ' 
addressed  to  Alexander :  "  Please  deliver  to  the  order  of  Messrs. 
James  Bowie  &  Co.,  the  undemoted  42  hogsheads  of  sugar  ex 
St  Mary  from  Jamaica  in  bond."    Bowie  did  not  present  the 
deUverjr'order,  and  Alexander  informed  Smith  of  tho  fa^it.  On 
the  25th  September  McE  wan  &  Co.,  to  whom  Bowie  sold  the 
sugar,  presented  at  Alexander's  office  the  original  delivery  order 
transferred  by  Bowie,  and  an  entry  was  made  in  Alexander's  book,  • 
"  Dehvered  to  the  order  of  McEwan  and  Sons  this  date  42  hogs-  • 
heads  of  sugar  ejr  St.  Mary,    James  Alexander  per  J.  Adams." 
Afterwards,  on  the  same  5th  September,  Alexander^  under  order 
of  Smith,  who  heard  a  rumour  of  Bome's  faihire,  caused  the  goods 
to  be  removed  to  Kerr's  warehouse ;  on  the  27th  of  September  the 
removal  was  complete. 

The  plyntiff  brought  suit  against  Smith  to  recover,  and  the 
ease  was  heard  on  appeal  by  the  House  of  Lords.    It  was  con- 
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tended  that  a  delivery  order  acknowledged  by  a  watehouaeman 
is  a  complete  transfer  of  the  property.  It  was  ruled  that  tite 
tl^nsfer  order  did  not  pass  property,  like  a  bill  of  lading  en- 
dorsed. It  was  further  contended  that  the  deliveiy  on  the  25th 
September  of  the  delivery  order  to  Alexander  operated  to  take  the 
goods  out  of  the  possession  of  the  defendants^  It  was  held,  how- 
ever, that  Alexander  was  only  agent  for  Smith,  and  the  goods 
were  in  the  warehouse  of  Little,  with  whom  they  remained  on  th% 
25th  of  September.  It  was  argued  that  the  possession  of  the 
goods  was  changed  by  what  took  place  with  Alexander  on  the 
25th  of  September,  'But  the  Lord  Chancellor  (Lord  Cottenham) 
said :  It  is  clear  to  my  mind  that  Alexander  was  not  in  actual 
possession  of  the  goods,  and  what  he  did  at  that  time  could  not 
change  the  possession.  He  was  raly  agent  of  the  vendors,  and 
was  so  named  in  the  books  of  Little  &  Co."  Lord  Brougham 
said :  "  Alexander  was  not  in  cmtody  of  the  goods ;  he  was  not 
authorized  to  deal  with  them  in  any  way."  Lord  Campbell  said  : 
Alexander  was  not  on  the  25th  of  September  in  custody  of  the 
sugar;  he  was  the  mere  agent  of  the  owners;  he  was  not  the 
warehousekeeper  of  ^  the  owners,  and  the  goods  were  not  vBt  hir 
possession,^  but  in  the  custody  of  the  warehousekeeper,  who  alone 
could  actually  change  the  possession,  and*  therefore  the  very  . 
foundation  for  the  argument  as  to  change  of  possession  fails." 

In  Bryam  v.  Nix^{X)  it  will  be  recollected  Parke,  B.,  refer- 
ring to  the  boat  receipt  (No.  54),  said  it  had  nothing  to  operate 
on.  None  of  the  goods  were  on  board.  So  the  acknowledgment 
of  Stephenson,  Nixon  &  Co.  had  nothing  to  operate  on  as  they 
had  not  the  500  tons  in  their  possession.  Therefore  the  delivery 
order  acknowledged  by  Stephenson,  Nixon  &  Co..  was  inoperative 
to  pass  either  property  in,  or  constructive  possession  of,  the  500 
tons  to  the  plaintiffs,  and  in  this  view  the  .defendants  had  not  per- 
formed their  contract  with  the  plaintiffs.  There  was  no  objection 
in  point  of  law  to  parties — say,  the  plaintiffs  and  defendants  here- 
making  an  agreement  if  they  so  thought  fit,  on  the  footing  that 
Stephenson,  Nixon  &  Co.  had  not  the  possession  of  the  goods,  but 
expected  to  have  possession,  and  that  whe|^  they  obtained  posses- 
sion plaintiffs  were  then  to  obtain  from  them  possession.  But 
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this  is  not  the  agreement  plaintiffs  and  defendants  made.  The  Shaw 
agreement  stated  that-  the  goods  were  then  in  godown,  ready  and 
held  by  def^dants.  Again,  there  would  be  no  objeotioa  in  point 
of  law  if  the  plaintiffs  and  defendants,  with  the  assent  of 
Stq)henfion,  Nixon  &  Co.,  tigreed  that  the  defendants'  contract  and 
liability  should  be  assigned  by  them  to  and  accepted  by  Stephen- 
son, Nixon  &  Co,,  thus  substituting  the  latter  for  the  defendants. 
But  this  was  not  done.  This  is  in  effect  what  I  am  asked  (by. 
counsel)  to  believe  was  done.  There  is  no  evidence  whatever  of 
sodi  agreement  in  fact.  But  I  am  asked  to  construe  the  delivery 
order  and  the  acceptance  of  it,  aAd  the  acts  of  the  plaintiffs  there- 
under, as  amounting  to  such  an  agreement.  It  is  impossible  for 
me  to  do  so.  The  proposal  of  thd  defendants  by  the  delivery 
order  and  the  accompanying  letter  is  merely  in  reference  to  the 
ddiveiy^by  Stephenson,  Nixon  &  Co.  of  the  goods,  and  that  they 
should  attend  to  plaintiffs'  order  as  to  shipping.  The  order  and 
*  lettw  treat  Stephenson,  Nixon  &  Co«  as  then  being  defendants' 
agoit  having  possession,  and  not  as  a  person  to  whom  the  contract 
and  liability  of  the  defendants  was  to  be  assigned ;  not  a  word  is 
said  referring  to  an  assignment  of  defendants'  contract  and  lial^i- 
%  to  Stephenson,  Nixon  &  Co.,  or  to  substituting  them  for  the 
defendants  or  discharging  them  from  liability,  and  no  such  pro*  * 
poealwas  assented  to  by  Stephenson,  Nixon  &  Go.  There  was 
no  reason  why  the  plaintiffs  should  be  asked  to  depart  from  the- 
original  contract,  or  why  they  should  do  so ;  they  got  no  con* 
sideration  or  benefit  by  so  doing.  The  defendants  were  bound  and 
willing  to  fulfil  fheir  contract.  The  quality  of  the  goods  had  to 
be  verified  with  the  description  in  the  contract,  and  if  they  turned 
out  not  of  the  quality,  plaintifb  might  reject  them  or  daim  reduc* 
tion.  Then  the  delendants  were  bound  to  pay  the  cost  f.o.b.,  that 
18,  of  putting  the  goods  on  board  (between  2,000  and  2,500  rupees 
aooording  to  Nikon's  evidence).  The  agreement  suggested  by 
defendants  does  not  provide  for  any  of  these  droumstances.  But 
it  is  argued  that  Stephenson,  Nixon  &  Go.  were,  by  their  contract 
with  'defendants,  bound  to  deliver  f.o.b.,  and  they,  would  have  tp 
pay  the  charge,  f.o.b.,  as  between  them^anc^  defendants.  But  the 
dfl&ndants  3id  not  inform  the  plaintiffs  that  Stephenson,  Nixon 
ACo.  were  so  bound  to  the  defendants.  Nothing  was  written  or 
said  on  the  subject  between  plaintiffs  and  defendants,  and  plain- 
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Shaw  tifb  were  not  aware  that  Stephenson,  Nixon  &  Co.  soldiihe  gooii 
Box.  to  the  defendants.  One  would  expect  an  agreement  to  teunCer 
the  defendants'  oontraot  would  have  referred  to  all  these  matters. 
Then  it  is  said  that  all  goods  sold  on  the  East  Coast  for  export  «e 
sold  f.o.b.,  and  that  plaintiffs,  who  traded  in  that  market,  shoold 
be  held  to  trade  subject  to  that  custom.  But  the  eyidenoe  does 
not  exclude  the  making  of  a  contract,  eren  on  the  East  Coast, 
except  f:o.b.  Moreover,  the  delivery  order  treats  the  600  tons  in 
terms  as  purchased  for  or  on  account  of  defendants, for  theoL 
I  may  mention  here  that  Mr.  Molintock  and  other  witnessee  wm 
asked,  on  reading  the  delivery  order,  to  say  who,  according  to  oqr 
mercantile  custom,  should  pay  the  charge  of  putting  cm  board. 
He  said  that  if  Stephenson,  Nixon  &  Co.  were  treated  asihe 
sellers  to  the  defendants,  then  Stephenson,  Nixon  &  Co.  shoidd 
pay  the  charges ;  but  if  Stephenson,  Nixon  &  Co.  are  not\reated 
as  such  sellers  to  defendants,  the  defendants  should  pay. 

Now  here  the  plaintiffs  knew  nothing  of  Stephensoii,  Nixon 
&  Co.  having  been  defendants'  vendors,  and  therefore  that  fact 
does  not  enter  into  the  consideration  as  between  plaintiffs  and 
defendants.  On  the  question  of  who,  according  to  custom,. was 
bound  to  pay  the  charges,  I  may  mention  here  that  Mr.  Arbuthnot 
and  other  witnesses  were  asked  Was  there  a  custom  on  the  coast 
and  in  Madras  to  deliver  possession  of  goods  by  delivery  orders  ? 
To  whidi  their  answer  was  Yes.  (I  think  it  is  a  universal  usage 
of  trade.)  But  no  witness  said  it  was  the  custom  to  do  so  whm 
the  goods  were  not  in  possession  of  the  vendor.  No  reUaUe 
evidencie  was  given  of  any  custom  mok  as  allegeSl  in  tiie  fourth 
paragraph  of  the  plaint,  viz.,  that  wh&i  a  delivery  order  is  given 
and  accepted,  the  giver  is  discharged  from  all  liability,  and  the 
persons  on  whom  the  order,  is  given  is  substituted  for  the  giver  in 
sudi  a  contract  as  this. 

It  is  argued  that  as  Stephenson,  Nixon  &  Co.  accepted  the 
delivery  order,  they  were  estopped  from  denying,  ab  against  the 
plaintifb^  that  they  had  the  possession  of  the  goods,  and  the  oase 
ot^Knighfe'Y.  Wiffen{l)  was  cited  on  this  point.  Thence  is  no 
doubt  that  this  is  so  ip  t^e  case  of  a  holder  of  goods  or  odier 
persons  in  possession  of  them,  who  attorn  to  a  third  pa^  under  a 
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delivery  order  from  the  owner  of  the  goods,  and  Stephenson,  Shaw 
Nixon  &  Co.  may  he  treated  as  estopped  as  regards  the  plaintiffs.  biu.. 
From  this  it  is  argued  that  Stephenson,  Nixon  &  Co.  were  dis- 
chai^ed  as  against  the  defendants,  who  could  not  maintain  an 
action  for  non-delivery  to  them.  I  am  unable  to  agree  to  this 
latter  proposition,  recollecting  that  it  was  the  wilfully  untrue 
and  therefore  fraudulent  misrepresentation  of  Stephenson,  Nixon 
&  Co.  of  possession  by  them  to  the  defendants  that  induced  the 
defendants  to  make  the  incorrect  representation  to  the  plaintiffs 
that  Stephenson,  Nixon  &  Co.  had  such  possession.  But  even  if 
the  defendants  lost  their  remedy  against  Stephenson,  Jiixon  & 
Co.  by  reason  of  the  estoppel  binding  them  as  regards  plaintiffs, 
I  am  unable  to  see  how  the  plaintiffs  can  be  affected  by  such  cir- 
cumstances. The  defendants  chose  to  trust  to  the  representations 
of  Stephenson,  Nixon  &  Co.,  whether  the  latter  were  their  agents 
or  not ;  and  on  their  own  responsibility,  both  in  the  delivery  order  ' 
and  in  the  letter  of  the  same  date  accompanying,  represented  to 
the  plaintiffs,  as  the  basis  of  the  delivery  order,  that  Stephenson, 
Nixon  &  Co.  had  then  possession  of  the  goods  in  godown.  On 
this  representation  the  plaintiffs  acted  ;  how  then  can  the  defend- 
ants set  up  an  incorrect  representation  of  their  own  (take  advan- 
tage of  their  own  wrong),  or  the  consequence  of  that  representation, 
to  the  prejudice  of  the  plaintiffs  ?  In  my  judgment  they  cannot ; 
for  two  reasons  the  delivery  order  cannot  be  set  up  against 
plaintiffs — first,  that  the  representation  was  the  basis  of  the  con- 
tract in  the  delivery  order,  though  made  under  a  mistake  by 
defendants,  Behn  v.  Burn€ss(l);  second,  there  was  a  mutual 
mistake,  and  the  contract  was  voidable  (Benjamin,  p.  323  ;  Contract 
Act,  B.  18). 

Again  it  is  said,  that  after  the  acceptance  of  the  delivery  order 
some  time  in  June,  the  defendants  paid  Stephenson,  Nixon  & 
Co.  Es,  1,000,  the  balance  due  to  them  on  a  purchase  of  1,000 
•  t<ms  of  jaggery  including  the  500  sold  to  plaintiffs,  and  also 
advanced  to  Stephenson,  Nixon  &  Co.  Es.  25,000  on  other  accounts, 
which  they  would  not  have  done  if  they  wer^  informed  by  the 
plaiatijSs  that  Stephenson,  Nixon  &  Co.  had  not  possessidn  of  the 
60O  tons  of  jaggery.   The  answer  appears  to  me  to  be  this,  that  • 


(1)  3  B.  &  S.,  751. 
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the  loss,  if  any,  sustained  by  the  defendants,  is  not  oaus^  by  fhe 
omission  by  plaintiffs  to  do  any  act  they  were  in  duty  bound  io 
towards  the  defendants.  Plaintiffs  relied  on  defendants'  delivery 
order  and  letter ;  plaintiffs  did  not  owe  any  duty  to  the  def endaots 
to  discover  whether  the  representation  of  either  Steph^ison^  Nixon 
&  Co.  or  the  defendants  was  true  or  not.  It  was  the  duty  of  ihe 
defendants  to  see  that  their  own  representation  was  oorreot,  and 
that  the  representation  of  Stephenson,  Nixon  &  Co.  was  oorreet 
The  loss  to  the  defendants  is  the  result  of  their  own  confidence  in 
Stephensftn,  Nixon  &  Co.  and  vrs^t  of  care  of  their  own  intereit 
The  plaintiffs,  who  also  placed  confidence  in  Stephenscm,  Nixoi^ 
&  Co.,  are  so  far  in  the  same  position,  wd  I  do  not  see  why  de* 
fendants  should  be  excused  for  placing  confidence  in  Stephenson, 
Nixon  &  Co.  and  the  plaintiffs  not  so  excused.  Stephenson, 
Nixon  &  Co.  were  imder  contract,  no  doubt,  with  plaintifb  for  400 
other  tons  of  jaggery  to  be  delivered,  but  they  (Stephenson,  Nixon 
&  Co.)  were  under,  contract  to  deliver  the  500  tons  for  plaintiffs, 
and  500  tons  besides  to  defendants.  Moreover,  the  defendants  had 
other  large  contracts  with  Stephenson,  Nixon  &  Co.,  in  respect  of 
which — so  great  was  defendants'  confidence — they  paid  Stej^en- 
son,  Nixon  &  Co.,  accordmg  to  Mr.  Tumbull's  evidence,  Es.  25,000 
in  June.  It  is  said  plaintiffs  did  not  enquire  after  the  6th  of  M^ 
whether  Stephenson,  Nixon  &  Co.  had  the  jaggery  ready ;  -why 
should  they  f  Already  they  were  informed  so.  But  plaintiffs 
were  in  constant  conversation  with  Stephenson,  Nixon  &  Co.  by 
telegmn  and  by  letter;  see  ex.  M,  Nos.  1  and  13,  if.  that 
IS  of  any  importance.  It  is  also  argued  that  the  loss  to  the 
defendants^  as  above  mentioned,  was  caused  by  the  neglect  of  the 
plaintiffs  to  supply  a  ship  by  the  31st  of  May  to  take  the  5G0 
tons  on  board.  The^  argument  is  that  if  the  ship  arrived  in  due 
lime,  then  it  would  have  been  discovered  that  Stephenson,  Nixon 
&  Co..  had  not  the  goods  to  deliver,  and  defendants  could  ihm 
have  compelled  Stephenson,  Nixon  &  Co.  to  deliver,  and  would 
not  have  paid  them  the  large  sum  which  they  did*  This  aiguinent 
as  regards  compelling  delivery  is  inconsistent  with  the  prior  one 
f or^def enAants,  in  which  it  is  maintained  that  the  defendants  were 
discharged  from  liability  and  Stephenson,  Nixon  &  Co.  Gthbstituted 
by  virtue  of  the  delivery  order  and  of  its  acceptance ;  and  as 
regards  the  payment  of  the  sums  of  Bs.  7,000  and  25,000,  such 
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lo^  cannot  be  in  any  way  held  to  be  connected  with  defendants  Shaw 
not  supplying  the  ship  by  the  Slsfc  of  May,'  however  remotely;  3*^^ 
bat  eviia  if'  iiiaiotdyy  siiqh  loss  shonld  be  held  to  be  too  remote, 
and  I  need  not  notice  this  part  of  the  alleged  loss  further. 
Assuming,  fcr  argument,  for  the  present  that  the  plaintiffs  were  • 
bod^  te'liATid  had  the  ^ip  ready  by  the  Slst  of  May,  and  that 
plaini^b  aw  open  to  the  allegation  of  laches  in  that  respect,  it  is 
necessary  to  see  whether  Steplienson,  Nixon  &  Co.  were,  after  the 
31st  of  May,  in  a  position  to  supply  500 'tons  of  jaggery,  recollect- 
mg  flieir  obligation  to  deliver  other  ^'aggery,  viz.,  400  tons  to  the 
plaintiffs  and  500  tons  to  the  defendants,  in  all  1,400  tons.  Upon 
the  evidence  it  appears  that  Stephenson,  Nixon  &  Co.  had  con- 
tcaoted  with  Phillips  for  the  purchase  of  600  tons  (ptfjdng  10  per 
ceat  iMi  tidoonni),  to  be  delivered  in  the  end  of  June.  Phillips  had 
not  possession  of  the  jaggery  if  he  had  bought  it  from  Gopalan, 
who  again,  as  unpaid  vendor,  had  mortgaged  it  to  Messrs.  Binny 
&  Co.  and  Innes  &  Co.    Gopalan  says  he  could  have  got  that  or 
^^^^  jf^gory  and  given  possession  to  Pfiillips  or  to  Stephenson, 
Hixon  &  Co.  on  pa^nnent.    The  amount  does  not  appear  clearly,  but 
it  was  at  all  events  Rs.  30,000  to  40,000.   Further,  Stepheuson, 
TSbam  &  Co.  had  contracted  to  buy  70t)  tons  from  Ramakrish- 
nqfia  for  delivery  in  the  end  of  June,  and  he  had  only  possession 
of  800  tons  ready  by  the  middle  of  June,  and  this  was  not 
paid  for  and  woidd  amount  to  about  Rs.  20,000.    Further,  • 
Stej^henson,  Nixon  &  Co.  had  contracted  to  purchase  200  tons 
froBEi  flto,  Deane  &  Co.,  for  delivery  at  the  end  of  June,. which 
probably  might  have  been  got  on  pajnment  of  Rs.  15,000  or  so. 
The  probability  is  tliat  if  Steplienson,  Nixon  &  Co.  were  pressed 
to  deliver  the  500  tons  sold  to  plaintiffs  l)y  defendants,  they  would 
Imto  been  also  pressed  to  deliver  the  400  tons  to  plaintiffs  and  600 
tothe  defendants.   If  so,  Stephenson,  Nixon  &  Co.  could  not,  I  am 
inclined  to  believe  from  the  evidence,  have  supplied  1,400  tone,  and 
paid  therefore  a  sum  of  probably  Rs.  *60,000  to  70,000  to  obtain 
tiUrgoods,  in  their  circumstances.    No  doubt  they  had  large  credit 
in  June  with  the  Madras  Bank,  and  drew  in  January  Rs.  60,0p0 
or  70,000  within  a  few  days,  but  on  the  14th  of  Jime  thqpr  credit 
ym  temporarily  stopped  by  the  Madras  Bank  until  Ramakrish- 
nipft  goaanui^eed  a  large  debt  for  them.   Their  account  with  the 
C^niared  Keroantile  Bank,  it  appears  in  the  proceedings  in  insol- 
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Br£w     veaoy  filed  in  this  matter,  was  then  overdrawn.    Though  QnBm 
Bill.     receipts  were  large,  their  payments  were  up  to  the  same  amooai; 
their  debts  remain.  The  condasion  I  aorive  at  is,  that  if  Stopho 
son^  Nixon  &  Go.  had  been  pressed  at  any  time  after  the  of 

•  May  to  deliver  the  500  tons  sold  to  plaintifis— taking  into  000^ 
sideration  the  necessaiy  consequence  that  plaintifb  and  def^uboiti 

.  would  uIbo  press  for  their  other  goods — Stephenson,  Nixon  ft  Co. 
could  not  deliver  the  500  tons  or  pay  the  market  value,  but  would 
have  submitted  to  insolvency.  When  Stephenson,  Nixon  ft  Ga 
failed,  only  800  tons  of  j^^gery  could  be  found  ready  to  be 
delivered  to  Stephenson^  Nixon  ft  Co.  in  the  fulfilment  of  oon* 
tracts  made  with  them,  and  except  10  per  cent  paid  to  Phillip 
the  whole  800  were  unpaid  for  and  in  the  hands  of  the  sellen 
to  Stephenson,  Nixon  &  Co.,  who  never  had  possession,  actual 
or  constructive,  of  any  part  of  it. 

On  the  seventh  issue,  the  question  was  raised  by  the  defen- 
dants at  the  hearing,  whether  the  plaintiffs  were  entitled  to 
maintain  this  suit  while  their  own  side  of  the  contract  was  iiot 
performed,  inasmuch  as  they  did  not  supply  a  ship  by  the  Slst 
of  May.  The  defendants'  counsel  contends  that  it  was  a  condi- 
tion precedent  or  concurrent  to  the  delivery  of  jaggeiy  f  .o.b.  in 
the  contract  between  the  defendants  and  plaintiffs  that  the  latter 
should  have  a  ship  ready  to  receive  the  jaggery  on  the  31st  of 

•  May.  Boicea  v.  8hand{\)  was  cited.  The  facts  of  that  case  were 
quite  different  from  those  of  this  case.  The  point  decided  then 
was  not  decided  for  the  first  time,  but  the  question  was  the  appli- 
cation of  well-known  principles  to  the  facts.  These  principles 
are  that  the  construction  of  a  contract,  unless  affected  by  a  custom 
of  trade,  is  for  the  Court,  and  that  the  words  must  be  construed 
according  to  their  plain  ordinary  sensiB. 

There  the  agreement  was  to  ship  rice  at  Madras  in  March  or 
April.  Some  of  the  goods  were  shipped  before  March,  and  it  was 
held  that  the  contract  meant  the  whole  of  the  goods  were  to  be 
shipped  in  March  and  April,  and  therefore  the  purchaser  was  not 
bound  to  accept  delivery.  Renter  v.  8ala(2)  was  also  cited.  In 
that  cas^  the  contract  for  October  and  November  for  pepper  bound 
the  plaintiffs  to  declare  within  sixty  days  from  bill  of  lading  the 


(1)  L.K.,  2  App.  Oa.,  466.  (2)  L.R.,  4  C.P.D.,  239, 
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name  of  the  ship  and  marks.  Five  tons  were  shipped  In  December,  Shaw 
therefore  not  according  to  contract.  It  was  held  that  time  was  of  Bli- 
the efisenoe  of  the  contract,  and  defendants  might  repudiate  it. 
The  universal  rule  in  considering  contracts,  if  in  writing,  is  accord- 
ing to  the  language  used,  and  the  intention  of  the  parties  as 
eipresed  by  them.  Where  the  whole  of  a  contract  is  not  in 
writing,  then  the  intention  and  agreement  of  the  parties  is  to  be 
made  out  partly  by  the  writing  and  partly  by  evidence,  so  far  as 
evidence  is  not  in  conflict  with  the  writing.  See  what  the  contracts 
were.  Defendants  sold  and  plaintiffs  bought  500  tons  jaggery, 
fair  average  of  the  season,  f.o.b.  at  Cocanada  ;  delivery,  say  May  ; 
tenng,  fnll  advances,  exchange  f .  That  is  all  the  writing.  It  is 
agreed  that  the  defendants  were  to  supply  the  ship. 

If  the  delivery  was  by  the  terms  of  the  contract  to  be  made 
onboard  a  ship  before  the  end  of  the  31st  of  May,  then,  as  the 
plaintiffs  were  to  provide  a  ship,  the  presence  of  the  ship  at 
.  Cocanada  before  the  end  of  the  31st  day  of  May  woidd  be  a 
condition  pre<^edent  to  the  shipping  on  the  31st  of  May  ;  other- 
wise the  defendants  could  not  deliver  and  the  plaintiffs  would 
have  broken  their  contract.  This  would  appear  to  come  within 
s.  54  of  the  Contract  Act  and  the  second  rule  stated  in  the  notes 
\oPordage  v.  Cok{l),  and  which  are  also  referred  to  in  2  Smith's 
LC.  in  the  notes  to  Cutter  v.  Powell,  p.  12.  But  rule  3 
provides  that  when  the  promise  goes  only  to  part  of  the  consider- 
ation, and  a  breach  thereof  may  be  paid  for  as  damages,  it  is 
an  independent  covenant  or  promise.  See  Franklin  v.  Mi  Her, (2) 
Boone  v.  Ej/re(3)  referred  to  in  Franklin  v.  Miller,  Lord  Mans- 
field says :  "  The  distinction  is  very  clear,  when  mutual  promises 
go  to  the  whole  consideration  on  both  sides.  They  are  mutual 
conditions  one  precedent  to  the  other.  If  they  only  go  to  part  of 
the  consideration  when  the  breach  may  be  paid  for  in  damages, 
the  defendant  has  his  remedy  on  the  covenant  or  promise,  and 
shall  not  plead  it  was  a  condition  precedent.'*  (See  this  principle 
folly  discussed  in  Behn  v.  Burness{4:'),  Benjamin  on  Sales,  Bk,  IV, 
Part  I.) 

Now  here  the  promise  of  the  plaintiffs  to  have  the  ship  ready 
to  take  the.goods  by  the  31st  of  January  did  not  go  to  the  whole 

(1)  1  Wm.  Sftund,  548 
(3)  1  H.m.,  273,11. 


(2)  1  H.B1,,  473. 
(4)3  B  &S.,  751. 
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consideration,  for  the  rest  of  the  consideration  was  the  pajment  of 
the  price  in  advance.  Therefore  the  promise  in  the  case  was  an 
independent  contract,  and  the  plaintiff  'may  maintain  his  smt 
against  the  defendants  for  their  breach  of  contract,  and  the  defen- 
dants may  have  a  remedy  by  action  against  the  plaintiff  for  that 
breach  of  the  contract.  But  if  plaintiffs'  contract  came  within 
8.  65  of  the  Contract  Act  and  is  a  contract  to  supply  a  ship  by  the 
31st  May,  still,  on  looking  to  the  whole  contract,  I  do  not  think  that 
time,  as  regards  the  supply  of  the  ship,  was  of  the  essence  of  the 
contract  (for  reason  see  afterwards  in  referring  to  the  evidence 
of  witnesses) ;  therefore  the  contract  was  not  voidable.  But 
there  is  another  well  known  rule  of  law,  that  where  tiie  perform- 
ance of  the  promise  of  one  party  is  a  condition  precedent  to  the 
promise  of  another,  if  the  latter  has  received  substantial  portion  of 
the  consideration,  or  part  performance  of  the  promise,  he  cannot 
set  up  the  condition  precedent  as  a  defence  (Benjamin,  Bk.  lY, 
Part  I;  Chitty,  671-2 ;  and  Behn  v.  Bumess,  supra,)  Here  defend- 
ants received  the  full  purchase  money,  therefore  the  objection  that 
this  suit  cannot  be  sustained  when  the  promise  of  the  plaintiffs 
to  supply  a  ship  at  a  particular  time  has  not  been  performed,  is 
not  good.  I  do  not  find  that  this  point  is  expressly  included  in 
the  Contract  Act,  but  it  is  not,  I  think,  excluded.  S.  51  of  .the 
Contract  Act  applies  to  this  case,  as  the  defendants  were  not  ready 
to  perform  the  promise  to  deliver  on  31st  of  May,  assuming  the 
purchases  were  to  be  performed  simultaneously.  Independent  of  tiie 
above  views,  there  is  distinct  evidence  of  merchants  that  in  respect 
of  duch  a  contract  as  in  this  case,  time  for  supplying  the  ship  is 
not,  according  to  mercantile  custom,  of  the  essence  of  the  contract, 
as  the  seller  has  been  paid  in  full,  and,  after  the  expiration  of  the 
time  limited  for  performance  of  the  contract,  the  goods,  if  ready, 
will  remain  at  the  nsk  of  the  vendee,  who  has  the  option  either  to 
take  delivery  on  shore,  reiving  refund  of  the  ordinary  charges  to 
put  f.o.b.,  or  he  may  require  the  goods  to  be  put  on  board,  he 
paying  all  warehouse  rent  and  all  charges  caused  by  his  being 
late  with  the  ship.  But  the  goods  should  be  ready  at  the  time 
liiaited.  Mr.  Tumbull,  one*  of  the  defendants,  said  that  the 
absence  of  the  ship  for  some  reasonable  time  after  the  limited  time 
would  not  cause  any  diflSculty  according  to  his  experience,  but  the 
jfoods  should  be  ready  for  delivery  at  the  time.   The  yesiUt  ia 
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that  the  time  for  the  supply  by  the  plaintiffs  of  the  ship  is  estimated  Smaiw 

to  be  a  reasonable  time  after  the  limited  time.  Instances  were  Bill. 
given  by  one  witness  where  the  ship  did  not  arrive  until  after  six 
m^D^  ud  tliat  saob  delay  was  not  unreasonable.  The  substance  of 
thejeason  is  sound,  viz.,  it  is  immaterial  to  the  seller,  as  his  goods 
were  ready  in  time  and  he  has  been  paid ;  he  runs  no  risk,  as  the 
wk  is  on  the  vendee  after  the  limited  time.  In  this  case,  tbere- 
ftil%iA«a  the  ship  wrrived  on  the  17th  or  18th  of  June,  I  hold 
tkatthe  plaintiffs  supplied  within  reasonable  time,  and  that  the 
iAjeetian  to  the  plaintiffs'  suit  on  the  ground  of  delay  is  not  good. 

Aa  to  damages,  the  ordinary  rule  where  a  vendor  has  failed  to 
wsspffy  goods  and  the  vendee  has  not  paid  beforehand,  is  to  give 
the  vendor  the  difference  between  his  coutract  price  and  the  market 
price  on  the  day  of  breach,  as  he  is  supposed  to  have  his  money  to 
be  able  to  purchase  in  the  market.  But  when  a  vendee  has  paid 
ia  advaaoe^'  bb  his  money  is  already  paid,  he  is  entitled  to  a  reason- 
aUe  time  after  the  breach  to  prepare  to  purchase  other  goods. 

I  do  not  see  that  plaintiffs  should  be  allowed  commission  to 
thfib  agents,  Messrs  Simpson  &  Co..  as  against  the  defendants  as 
pnA^&e  damages.  It  was  contended  by  counsel  for  the  defend- 
ants that,  by  their  letter  of  the  29th  of  June*  they  had  rescinded 
the  contract.  If  tlfty  were  entitled  to  do  so  they  should  abide  the 
ooBieqiienoeB,,  wl^teh  under  e.  64  of  the  Contract  Act  would  be  to 
wpty  to  tha  plidntif  B  the  amount  of  the  advance.  This  is  the 
lowest  right  the  plaintiffs  could  claim,  but,  as  I  have  above  stated, 
the  defendants  are  not  entitled  to  avoid  the  contract. 

Being  of  opinion  Ibat  the  contract  of  the  parties  did  not  make 
time  the  essence  of  the  contract  for  the  plaintiffs  to  supply  the 
ehip  (and  the  evidence  as  to  custom  sui)porting  this  view),  I  do 
not  see  that  any  loss  was  caused  to  defendants  by  the  absence  of 
the  ship  from  the  Slst  of  May.  The  damages  that  defendants  may 
have  to  pay  in  this  action  are  not  loss  by  reason  of  the  delay  of 
plaintiffs  in  providing  the  ship,  and  no  other  loss  is  suggested. 
VfOXk  the  whole,  I  think  : 

^  ^  1.  No  property  in  the  goods  ever  passed,  as  no  goods  were 
appropriated  to  the  contract. 
2.  The  delivery  order  was  inopm  ative  as  Stephenson,  Nixon 
and  Co.  had  not  possession  of  the  goods ;  plaintiffs 
never  received  fitter  actual  or  constructive  possession 
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3.  The  defendants  were  not  ready  to  deliver  the  500  tmu 
of  jaggeiy  on  the  31st  of  May  or  any  time  after 
that,  and  defendants  refused  by  their  letter  of  2d& 
June  to  do  so. 

4«  There  was  no  discharge  by  the  plaintifb  of  the  defsiid- 
ants'  liability  to  perform  the  oontraot,  nor  frwe 
Stephenson,  Nixon  and  Co.  substituted  in-  tbB 
contract  for  the  defendants. 

5.  The  plaintiffs  are  not  prevented  from  bringing  fliis 
action  by  reason  that  they  did  not  supply  the  Aip 
by  the  81st  of  May. 

6.  Plaintiffs  paid  Rs.  43,684-10-10  contract  price  given  to 
the  defendants,  and  they  are  entitled  to  the  price 
of  the  market  on  500  tons  within  a  reasonable  time 
aft^r  the  29th  of  June,  that  is,  the  price  on  the 
1st  of  July,  which  it  may  be  assumed  was  the  same 
as  it  was  on  the  22nd  of  June,  Rs.  19-8  per  candy, 
and  local  exchange. 

Decree  for  Rs.  44,023-0-8  and  costs,,  and  interest  on  debt  and 
costs  at  6  per  cent. 

Solicitor  for  plaintiffs :  Wikon,  ^ 
Solicitors  for  defendants  :  Barclay  ^  Morgan. 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner^  Kt^  Oh^f  Justice^  mut 
Mr.  Justice  MtUiusimi  Ayyar. 

1884.  KANDTJ  {Plaintiff),  Appellaht, 

October  14. 

— :   and 

KONDA  IHD  OTHXB8  (DiFBNDAMTs),  RbSPOVDIVTB.^ 

Civil  Froeedure  Codt,  t.  67— 5m«  fiUd  in  wrong  e<mri-~B$twm  of  plaint. 

In  a  suit  filed  in  a  DiAtrict  MiinBif  s  Court  to  recover  certun  Und,  the 
defendants  aUeged  that  the  value  of  the  knd  wa«  understated  by  the  plaintiil 
and  exceeded  by  far  the  pecuniary  limit  of  the  Court's  jurisdiction.  ^ 

Upon  enquiry  the  Mdnsif  found  this  allegation  to  be  true  and  directed  the 
plaint  to  be  returned  to  the  plaintiff  for  presentation  in  a  8i^>erior  Court 

*  Appeal  33  of  1884. 
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The  pkint  baTing  %eeii  presented  in  ilie  8it!)0rdiBa^  €(msit  the  Subordinate  EAinm 

Jvdge,  on  the  authority  ol  Jagjitan  Jdverihd%  S$th  v.  Maffdim  AH  (I.L.R.,  7  Bom,,  Koid)Ai 
i87)  dianisfied  the  suit. 

Miid  that  the  pro<:edure  adopted  by  the  Mdnsif  was  correct. 

This  was  an  appeal  from  the  decree  of  E.  K,  Krishndn,  Subordi- 
nate Judge  at  Calicut,  dismissing  a  jBuit  brought  hy  'Kmdu  Paniker, 
Kamavan  of  the  MiaiBatbdrtarwad,  against  Konda  Paniker  and 
two  other  members  of  the  tarwaij. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from 
the  judgment  of  the  Court  (Turner,  C.J.,  and  MuTTUsiMi  Ayyai^, 

J.) 

Bmikaran  Ndyar  for  appellant. 
Sankara  Menon  for  respondents. 

Judgment. — The  plaintiff  claimed  a  declaration  of  bis  right,  as 
bniftYSEi  of  a  torwad,  to  the  exclusive  management  of  its  proper- 
ties, and  for  an  injunction  restraining  the  defendants,  whOj  he 
alleged,  were  anandravans,  from  interfering  with  the  management, 
and  for  an  order  directing  the  delivery  to  him  of  certain  property 
^^pertaining  to  the  tarwad  which  he  alleges  is  in  their  possesaion. 
The  plaintiff  valued  the  suit  at  Rs.  1,746-15-5  and  filed  his  plaint 
in  the  Miinsif 's  Court.  Exception  w^as  taken  to  the  jurisdiction 
on  the  ground  that  the  value  w^as  under-estimated. 

A  oonmiisBionar  was  appointed  to  ipake  a  valuation  of  the 
poperty  in  the  possession  of  the  anandravans ;  he  reported  that  the 
value  was  Jls.  6,400. 

The  Mdnsif  accepted  the  commissioner's  valuation,  and,  holding 
tint  theTalue  of  the  subject-matter  was  in  excess  of  the  pecuniary 
limitB  of  his  jurisdiction,  returned  the  plaint  for  presentation  in 
a  superior  Court.  The  Subordinate  Judge,  considering  that  the 
deficienqr  in  valuation  was  so  great  as  to  disclose  fraud  on  the 
part  of<&d  plaintiff,  and  that  the  insufficiency  of  the  value  asserted 
had  only  been  detected  after  investigation,  held  that  the  Mtinsif 
should  have  dismissed  the  suit,  and  in  suppoii:  of  his  ruling  he 
referred  to  Jagjimn  JdverdJds  Scth  v.  Magdtun  AIL{\)  That 
dedrion  has  safasequeiitly  been  overruled  by  a  bench  of  three  Judges 
at  the  same  Court — PrabhukarbAaty,  Vuhicamhhav  PandU^{%)  who 
have  decided  the  point  in  accordance  Avith  the  decision  in  this 

'  fl)  LI%B«  7  Boam  «87«  (2)  I.L.B,,  8  Bom.,  81S 
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Kiwbu     Coort— Jtfflnyti  V.  Ptirmhotam.(l)  The  decree  of  the  Subordinate 
KoimA.    J^dge  is  set  aside,  andhe  is  directed  to  try  the  suit  on  the  merits. 
The  costs  will  abide  and  follow  the  result 
Note.— See  In  re  Bdi  Amvit,  LL.R.,  8  Bom.,  380. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Hufchim  and  Mr.  Justice  Brandt.  y 

1884.  B»NUMAYYA(Plaihtipp),  Appellant,  ' 

Od.  16, 21. 

 —  and 

N.  A.  ROUPELL,*  President  op  Mukioipal  Commission,  Anantap'ub 
(Dependant),  Respondent.* 

IWmj*  ImprotBfMnt  Act^  1871,  ««.  138,  139 — Stre€t^EneroaehmefU—Poue$iUm'-- 
Private  propeHy — Onus  probandi. 

H  owned  a  house  in  the  town  of  A,  to  which  the  Towns'  Improvement  Act, 
1871,  was  extended  in  1879. 

In  1882  the  Municipal  Commissioners,  professing  to  act  under  section  139  of  the 
■aid  Act,  removed  a  pial  which  projected  beyond  the  main  walls  of  H.'s  house  and 
abutted  on  a  lane  which  was  used  by  the  public. 

H  proved  that  the  pial  had  existed  for  fifty  years : 

Heldj  that  the  action  of  the  Municipal  Conmiissioners  was  iUegal. 

This  was  an  appeal  against  the  decree  of  V.  Gopal  RAu,  Subordi- 
nate Judge  of  Bellary,  confirming  the  decree  of  T.  lUondchandra 
BAu,  District  Munsif  of  Gboty,  in  suit  121  of  1883.  * 

The  facts  and  arguments  in  this  case  are  set  out  in  the  judg- 
ments of  the  Court  (Hutchins  and  Brandt,  JJ.) 

Hon.  B&md  Rdu  for  appellant. 

Bhdshyam  Ayyangdr  for  respondent. 

Hutchins,  J. — The  plaintiff  owned  a  house  in  a  small  lane  in  the 
town  of  AnantapAr  to  which  the  Towns'  Improvement  Act,  1871, 
was  extended  in  1879.  In  front  of  this  house  were  three  pials 
and  imder  one  of  them  a  cess-pool.  The  Municipal  Commissionen 
resolved  that  these  pials  were  "  an  obstruction  or  encroachment^ 
a  public  street "  within  the  meaning  of  section  139,  and,  after 
giving  the  notice  required  by  that  section,  they  caused  ^e  pials  to 
be  removed  and  the  cess-pool  filled  up  on  the  25th  October  1882. 

(1)  I.L.E.,  7  Had.,  171.  •  Second  appeal  638  of  1884. 
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The  plamtiff  at  once  gave  notioe  of  suit  to  the  defendant,  the  HAKuiurni 
I^ie^dent  of  the  Munioipality,  and  in  March  1883  he  filed  this  boupsll, 
suit  to  reoover  the  ground  occupied  by  his  pials  and  oess-pool  with 
Bb.  35  damages.  « 

The  encroachment,  assuming  it  to  be  one,  was  in  existence  before 
the  Act  waa  extended  to  Anantap^,  and  under  section  139  the 
plaintiff  was  entitled  to  reasonable  compensation.  It  was  not, 
however,  till  the  end  of  May  1883  that  this  compensation  was  fixed 
and  Bs.  15  tendered  to  the  plaintiff. 

The  District  Mdnsif  found  that  the  pials  had  been  in  existence 
for  at  least  forty  or  fifty  years,  but  that  the  ground  below  them  was 
not  proved  to  be  private  property,  and  that  the  contrary  ought  to 
be  inferred  firom  their  projecting  into  the  lane.  It  does  not  appear 
whether  he  meant  that  they  merely  projected  beyond  the  main  wall 
of  plaintiff's  house  or  beyond  other  adjacent  houses.  It  is,  how- 
ever, stated  that  there  are  no  pials  projecting  from  the  other 
Iioiises  in  the  lane,  but  that,  nevertheless^  the  width  of  the  lane 
was  greater  opposite  the  plaintiffs  pials  than  in  some  other  place's, 
Fmally  the  M^nsif  held  that  section  139  covered  the  action  of  the 
Hmucipality,  and  that  the  Rs.  15  was  reasonable  compensation, 
though  it  might  cost  Bs.  .20  or  21  to  replace,  the  pials ;  and  he  gave 
plaintiff  a  decree  for  Bs.  15  only,  but  directed  the  defendant  to 
pay  his  costs  on  account  of  the  delay  made  in  settling  the  amoimt 
of  c(mipeD^tion. 

iippM  %  the  plaintiff,  the  Siibordinate  J udge  held  that  the 
bfirden  of  proof  had  been  wrongly  thrown  on  the  plaintiff ;  that  it 
was  not  incumbent  on  him  to  prove  how  the  land  was  acquired  by 
liis  anoestors ;  that,  in  the  absence  of  any  evidence  that  the  ground 
WflBged  to  the  fnablio,  and  in  view  of  the  plaintiff's  long  enjoyment, 
li  was  "  beyond  all  doubt  tlie  private  property  of  the  plaintiff." 
He,  nevertheless,  field  that  the  Munioipality  were  empowered  by 
aeotion  139  to  remove  the  pials  as  obstructions  to  the  public,  and  he 
the  BjfpQBl  with  oostsy  disallowing  also  the  def endaiit'9 
objections  as  to  damages  and  costs. 

The  plaintiff  has  pow  appealed  to  this  Court,  and  it  is  couched 
TBythe  r^jHmdent  that,  if  the  Subordinate  Judge  was  right  In 
taaag  fliai  tib  n^omid  was  the  private  property  6^  the  appellant^ 
he  was  wrong  m  Idlding  section  139  applicable.  That  section  and 
tbd  oiie|ireeeding  it  deal  with  obstructions  or  encroachments  in  9 
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fiAKVMArrA  public  street  :  the  wall  must  be  built,  or  the  fence  erected,  or  the 
Bou^BLL.  other  obstaruotion  or  encroachment  made  to  exist,  in  the  street.  The 
interpretation  clause  defines  a  street and  the  definition  makes  it 
to  comprise  (1^  a  roadway  over  which  the  public  have  a  right  of 
way,  together  with  (2)  such  land  (not  being  private  proper^), 
whether  covered  or  not  by  a  pavement,  pial  or  other  structure,  as 
may  be  between  the  roadway  and  the  main  wall  of  any  house 
adjacent  thereto.  The  veiy  terms  of  the  definition  exclude  ground 
which  is  private  property.  If  ^therefore,  the  Subordinate  Judge 
was  right  in  finding  that  the  soil  under  the  pials  was  vested  in  the 
plaintiff  as  private  property,  there  was  no  obstruction  erected  in 
the  streety  and  section  139  did  not  empower  the  CommissioneEB 
to  interfere.  Their  proper  course,  if  they  wished  to  widen  or 
straighten  up  the  lane  at  that  particular  spot,  was  that  indicated 
by  sections  18  and  19  of  the  Act — ^to  take  up  the  ground  under 
the  Land  Acquisition  Act. 

The  respondent,  however,  seeks  to  support  the  Subordinate 
Judge's  decree  by  showing  that  he  was  wrong  in  holding  the  ground 
to  have  been  the  appellant's  private  property.  The  argument  ia 
that  under  the  definition,  a  street "  must  be  presumed  to  comprise 
all  the  ground  between  the  main  walls  of  the  houses  abutting  on 
the  roadway,  and  that  these  pials,  projecting  beyond  the  main  waU 
of  the  appeUant's  house,  must  be  presimied  to  be  part  of  the  street 
unless  they  are  proved'to  have  been  built  on  private  land.  In  other 
words,  it  is  C9ntended  that  the'onus  of  giving  complete  proof  must 
always  lie  on  the  person  clcdming  to  retain  such  projections. 

It  seems  to  me  that  this  proposition  cannot  be  supported.  The 
rights  of  the  Commissioners  over  the  streets  of  the  town  are  given 
them  by  section  13  of  the  Act^  which  says  that  public  streets 
(not  being  private  property)  existing  at  the  time  this  Act  oomes 

into  operation  shall  vest  in  and  berong  to  the  Com- 

nussioners  and  their  successors."  It  lies  on  the  CommissTonefB, 
who  have  assumed  the  right  to  interfere  with  pials  whidi  were 
prirnd  facie  in  the  plaintififs  possession  as  his  private  property,  to 
justify  their  action  by  showing  that  they  were  not  really  private 
property.  If  they  had  proved  that  the  lane  in  question  was  used 
as  a  lane  bef  ore^the  pials  were  built,  it  is  possible  thatHhis  might 
have  been  sufficient  to  shift  the  buriien  of  proof  on  to  the  appellant, 
imd  the  question  would  then  have  arisen;  since  appellant  admits  he 


Digitized  by  Google 


TtD.)  MADBAS  SERIES. 


OflBDfli  fiOTe  a  title  otheirwise,  whether  he  had  made  out  a  title  by  Hanttilltta 
pMQiqitacaL  BtittiieCcoimussioii^  have  not  established  anything  Bovrmj^ 

beyond  the  bare  fact  that  the  public  use  the  lane.   The  appellant's 
htam  m&y  have  been  the  first  built  in  that  locality,  and  the  lane 
JiHbm  hem,  fonned  by  others  building  opposite  it.   In  my 
jilpMnt  it  was  not  incumbent  on  the  appellant  to  make  out  more 
than  a  prhym  facie  case,  and  I  am  of  opinion  that  he  has  done  so. 
He  has  proved  that  the  pials  were  in  existence  beyond  living 
■Willi n  J!,  for  forty  or  fifty  years  at  least,  and  I  agree  with  the  Sub- 
ordinate  Judge  t^t  this  is  quite  enough^  in  the  absence  of  any 
kind  of  evidence  on  the  other  side.    The  District  Munsif  inferred 
that  the  appellant  had  encroached  on  the  lane  because  the  pials 
we  projections,  but  I  have  already  mentioned  that  there  are  no 
dSm  pials  in  the  lane,  and  that,  nevertheless,  it  *was  narrower  in 
some  other  parts  than  opposite  the  appellant's  house.    In  my  judg- 
jxml^  therefore,  there  is  nt>  foundation  for  any  such  inference, 
'-^iiblb  deorees  of  the  Lower  Courts  must  be  reyersed  with  costs 
thiOQghoiii*   It  is  probable,  however,  that  the  (commissioners  may 
1»  ct  to  take  action  under  sections  18  and  19,  and  it  will  be 
coavenient  that  time  should  be  reseryed  for  this  purpose  before  the 
knd  k  restored  or  steps  taken  to  rebuild  the  pials.   The  decree 
wQl  be  that,  after  the  expiratiou  of  six  months  from  this  date,  the 
defendant  do  restore  to  the  plaintiflE  the  land  sued  for  and  pay 
bim  Bs.  21  as  damages,  unless  the  acquisition  of  the  land  by  the 
Ifiiiikipality  and  the  payment  of  compensation  to  the  plaintiff 
shall  have  been  otherwise  arranged,  and  that  in  any  case  the 
defendant  do  pay  to  the  plaintiff  his  costs  throughout. 

B&AHBT,  J . — Mimicipal  Commissioners  are  empowered  under 
Mlacni  1^  of  Madras  Act  III  of  1871  to  remove  any  obstruction 
fr  encroachment  in  any  public  street"  within  mimicipal  limits, 
nifhout  payment  of  compensation  in  the  case  of  obstructioni  or 
ggjpililijiiiints  made  or  c|eated  after  the  Act  has  doike  into  Operation 
'4pjr%wil ;  and  under  section  1B9  to  remove  such  obstructions 
Vitieioaohments  erected  before  the  introduction  of  the  Act,  upon 
payment  of  reasonable  compensation. 

There  is  a  concurrent  finding  by  both  the  Lower  Courts,  fitod 
iodeed  it  does  not  seem  to  have  been  denied  by  the  respondentt 
ttat  the  ground  on  which  the  pials,  removed  imder  the  respondent's 
nkHk  itoodf  and  the  piab  thereon^  had  been  in  existence  and  ia 
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VUhvkltya  tiie  pbsseasion  and  enjoyment  of  the  appellant  for  at  least  iortj  oar 
iUiupsLL.   fi'ty  yeaxfl  before  they  weire  so  removed. 

The  District  Munsif  deoided  the  case  agaiiut  the  appellant  on 
the  ground  it  was  not  proved  by  him  that  the  ground  on  wliidi 
the  pials  stood  was  his  private  property,  and  that  as  these  struc- 
tures "  projected  "  into  the  lane  (some  four  feet  in  width  or  lees 
in  the  widest  part)  along  which  it  was  not  denied  that  there  was 
a  publie  right  of  way  for  foot  passengers  and  cattle,  it  must  be 
inferred  or  presumed  that  the  appellant  had  encroached  upon  the 
fame. 

The  Subordinate  Judge  held,  on  the  contrary,  that  proved  or 
admitted  long  possession  and  enjoyment  by  the  appellant  threw 
upon  the  respondent  the  burden  of  proving  that  the  space  occupied 
by  the  pials  was  not  the  private  property  "  of  the  appellant,  and 
that  the  respondent  failed  to  prove  this,  but  that  the  action  of  the 
Presideni  and  Commissioners  was  justiri^,  as  the  existence  of  the 
pials  was  beyond  .^estion  "  an  obstruction  to  the  public/' 

Against  this  decision  appeal  is  preferred,  and  it  is  conceded  on 
behalf  of  the  respondent  that,  if  the  Subordinate  Judge  was  ri^ht 
in  law  in  holding  that  long  possession  and  enjoyment  throws  upon 
&e  respondent  the  burden  of  proving  that  the  space  occupied  by 
Idle  pials  was  not  private  property,  then  the  action  of  the  President 
and  .Commissioners  cannot  be  supported ;  but  it  was  contended  that, 
having  regard  to  the  definition  of  street "  in  section  2  of  the  Act, 
the  burden  of  proving  that  any  land  or  space  outside  the  main 
wall  of  any  building  fronting  a  street  and  intervening  between 
the  roadway  proper  and  such  main  wall  is  private  property,  rests 
upon  the  owner  or  occupant  of  such  house  or  other  person  claiming 
the  same. 

The  word  "  street  is,  for  the  purposes  of  the  Act,  thus  defined 
in  Madras  Act  in  of  1871  :— 

The  word'street'  shall  mean  any  rqfid,  street  .....  alley 
or  passage,  whether  a  thoroughfare  or  not,  over  which  the  puUio 
have  a  right  of  way,  together  with  such  land  (not  being  private 
property),  whether  covered  or  not  by  any  pavement,  pial,  verandah 
or  •'other  erection  or  structure,  as  may  be  between  the  roadway 
and  the  main  wall  of  any  hbuse  or  houses  adjacent  theil^." 

With  reference  to  the  abstract  proposition  on  which  the  ingenioofl 
argument  {or  the  respondent  is  based^  it  appears  to  me  sufficient  ta 

• 
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say  that  the  Act  must  be  reasonably  construed,  and  that  this  it  Hanumatta 
cannot  be  uole^  regard  be  had  to  the  following  considerations.  Boupbll. 
It  ciiuiot  \m  dbolited,  I  think,  thai  in  framing  the  definition  above 
ptAedy  L^idature  had  m  view  tlie  ease  of  there  being  some 
ground  or  space  between  the  roadway  prope^r  and  the  main  build- 
ing on  either  or  on  one  side  of  the  roadway ;  but  that  theriB  are  or 
may  be  roads,  streets  and  lanes  between  buildings  on  either  side,  in 
vltioh  there  are  no  such  spaces  intervening  between  the  roadway 
and  the  buildings,  could  hardly  be  denied^  again,  it  is  quite 
pOBoble  to  conceive  cases  in  which  a  right  of  way  may  have  been 
aoqnired  between,  or  passing  by  the  side  of,  buildings,  subsequent 
to  tiie  oonstmotion  of  such  buildings,  and  it  is  not  shown  that  the 
pQBent  is  not  such  a  case. 

No  evidence  was  adduced  in  this  case  on  the  side  of  the 
lapondent  to  show  the  width  or  limits  of  that  which  is  supposed 
to  constitute  the  "  street,"  And  it  would  be  altogether  unrea- 
sonable to  hold  that  Municipal  Commissioners  are  at  liberty  to 
dmnolish  a  verandah,  pial,  or  other  structure  fomiing  a  constituent 
part  d  a  building  past  which  there  may  be  a  right  of  way,  on 
fta  ibiple  ground  that  such  pial  or  oth^  structure  i»  beyond  the 
main  wall  of  the  house.  There  is  no  v  valence,  and,  in  my  opinion, 
there  is  no  presumption,  that  the  pials  were  thrown  out  beyond  the 
mim  building,  upon  what,  at  the  time  of  the  building  of  the  • 
bouse,  was  a  public  lane,  or  that  they  are  not  as  much  a  constituent 
part  of  the  house  as  the  wall  which  tlioy  adjoin. 

Having  regard  to  all  the  facts  of  the  case  before  us,  I  am  of 
opiDion  that  the  finding  of  the  Subordinate  Judge  was  right  in 
part,  but  that  he  ought  to  have  held,  and  that  we  must  hold,  that 
it  lay  upon  the  respondent  to  prov(^  tluit  the  space  on  which  the 
pials  stood  was  land  which,  not  being  liiivate  property,  was  a  space 
aot  being  part  of  the  roadway  prftper,  from  which  the  Com- 
mmoners  were,  under  section  139  of  the  Act,  empowered  to 
remove  the  pials  erected  tlioreon :  and  that  the  respondent  failed 
to  jiove  this.  I  am  of  opinion  then  that  the  decrees  of  the  liOwer 
Cwnb  should  "be  reversed  and  decree  made  in  favor  of  the 
^RoDaiit  i]j  the  terms  proposed  by  my  learned  colleague. 

NoTB — See  Wedderlmrn  v.  Coopoosimi  Sostriar^  Appeal  69 
of  1876,  reported  in  1  Ind.  Jur.,  120. 
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APPELLATE  CRIMINAL. 

Before  Sir  Charles  A,  Turner^  JR.,  Chief  Justice^  and 
Mr.  Justice  Hutchins. 

BIYACHA 
against 
MOIDIN  KUTTI  * 

OrimxHal  Procedure  Code,  section  4SS— Maintenance— Imprieonaieftt  for  default  of 
payment — Subsequent  offer  to  pay—Sentence  absolute. 

A  sentence  of  impriBonment  awarded  under  section  488  of  the  Code  of  Crimisal 
Procedure  for  wilful  neglect  to  comply  with  an  order  to  pay  maintenance  is  absolnte 
and  the  d^ulter  is  not  entitled  to  release  upon  pa3nxient  of  the  arrears  due. 

In  1881,  one  Moidin  Kutti  was  ordered  by  the  Head  Assistant 
Magistrate  of  Malabar  to  pay  Rs.  8  a  month  to  his  wife,  Biyadia, 
as  maintenance.  In  July  1884,  Biyacha  having  complained  to  the 
Deputy  Magistrate  (C.  Eunhi  Eannan)  that  maintenance  had 
not  been  paid  for  nine  months  past^  the  Magistrate,  under  section 
488  of  the  Code  of  Criminal  Procedure,  sentenced  Moidin  Eutti  to 
suffer  rigorous  imprisonment  for  four  and  a  half  months  for  wilful 
neglect  to  comply  with  the  order.  On  the  26th  July,  Moidin  Kutti^s 
brother  presented  a  petition  to  the  Deputy  Ma,gistrate  offering  to 
pay  the  arrears  of  maintenance  and  praying,  that  Moidin  Eutti 
might  be  released. 

The  Magistrate  being  in  doubt  whether  he  could  release 
Moidin  Eutti,  *a  reference  was  made  to  the  High  Court  by  the 
Acting  District  Magistrate  of  Malabcur  (C.  A.  Galton)  as  follows 

***The  question  is  whether  a  person,  committed  to  jail  for  non- 
payment of  the  maintenance  ordered  by  a  competent  Magistrate, 
may  be  released  when  the  arrears  are  paid,  even  though  he  ha« 
not  served  out  the  time  of  imprisonment  awarded  him.  The  im- 
psisonment  in  such  cases  is,  it  appears  to  me,  inflicted  more  as  a 
punishment  for  contempt  of  the  order  passed,  than  for  non-pay- 
ment of  the  allowance.  Nevertheless  it  was  not,  I  think,  intended 
by  the  Legislature  that  a  man  who  disobeys  an  order  of  maintenance 


1884. 
August  29. 
September  18. 
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•hqpiUl  be  treated  more  severely  than  one  imprieoned  for  default  of  BrrAciu 
ff^fmmik  of  fine,  m  in  the  latter  ease  tiie  delinquent  is  discharged  m6idih 
as  soon  as  the  fine  is  paid.  As,  however,  the  question  is  not  wholly 
free  from  doubt,  I  have  thoi^ht  fit  to  refer  it  for  the  orders  of  the 
High  Court." 

CosqmI  were  mot  instrueted. 

TbB  Court  (Turner,  and  Hutehins^  J.)  delivered  the  fol- 
lowing judgments  : — 

HuxcHiKS,  J. — The  qu^ion  is  a  difficult  one^  but  we  are 
bound  to  go  by  what  the  Legislatufe  has  said,  and  I  am  con- 
strained to  hold  that,  although  the  Magistrate  is  not  bound  to 
order  the  full  term  of  imprisonment  for  which  the  defaulter  is 
liable  under  section  488  of  the  Code  of  Criminal  Procedure,  yet 
lAateror  time  is  ordered  must  be  served.  The  language  of  that 
section,  and  of  the  corresponding  form  in  schedule  V  is  very 
different  from  that  employed  in  cases  where  the  imprisonment  is  to 
ismm  on  payment. 

QmBmXLjf  imprisonment  awarded  in  terms  as  "  in  default  of 
payment  of  a  fine  "  terminates  on  payment  or  levy  by  process  of 
lav  (se^qn  68^  Indian  Fenal  Code).  That  is  not  the  case  here. 
Under  aeotian  250  of  the  Procedure  Code,  when  compensation  has 
boflQ  awarded  to  a  complainant  and  *^[it  cannot  be  realized,''  impri- 
sonment may  be  awarded  up  to  one  month.  The  form  of  warrant 
in  schedulcf  V  (XXX)  adds  the  words  "  unless  sooner  paid," 
lAkhseem  to  be  unplied  in  the  words   it  cannot  be  realized." 

Under  aeelimii  123  and  124,  a  pezBon  required  to  give  security 
for  a  period  may  be  *'oommitted  to  prison  until  such  period 
e^ires,  or  until  witlnn  such  period  he  furnishes  the  security ;"  it 
is  expressly  added  that  the  Magistrate  may  order  his  discharge  if 
liefliinks  this  can  be  done  without  hasard  (cf.  lorm  XIII}. 

In  defaidt  of  a  fine  for  contempt,  imprisonment  may  be  ordered 
tea  a  month,  unless  such  fine  be  sooner  paid  (section  480)  ;  but  this 
oomes  under  the  general  provision  first  noticed.  Section  485 
provides  for  imprisonment  where  a  man  refuses  to  answer  questions, 
&c. ;  he  may  be  imprisoned  for  a  week  unless  he  consents  in  the 
ineui  time.  ^ 

•  ^ibelion^514  provides  that,  if  a  penalty  imder  a  forfeited  bond 
be  not  paid  "  and  cannot  be  recovered  by  attachment  and  sale," 
t|it|^ji%or  may  be  imprisoned  in  th^  Civil  jail  for  six  months. 

'  11 
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BiTAOHA    From  the  Oivil  jidl  being  seleoted,  and  £roiii  the  words   cannot  be 
Mon>i]f    recovered/'  I  should  be  inclined  to  hold  in  such  a  case  that  the 
EuTTx.    imprisonment  was  intended  to  oease  upon  payment.   The  oonre- 
sponding  form  is  XLYIII,  and  contains  the  words   whereas  cause 
has  not  been  shown  why  payment  should  not  be  enforced  against 
him     the  declared  object^  therefore,  is  to  enforce  paymrat. 

But  according  to  the  wording  of  section  488  there  need  only 
be  (1)  a  wilful  neglect,  (2)  an  unsuccessful  attempt  to  levy  by 
warrant.  After  the  execution  of  the  warrant  the  Magistrate 
may  sentence  "  to  imprisonment  for  a  month  for  each  month's 
allowance  remaining  unpaid.  The  form  of  warrant  (XL)  men- 
tions only  the  wilful  disregard,  and  not  the  fact  that  the  .money 
cannot  be  recovered,  as  though  the  contempt  were  the  chief  thing 
in  view ;  and  the  imprisonment  is  to  be  carried  into  execution'' 
absolutely. 

Turner,  G  J. — It  is  difficult  to  see  what  object  the  Legislatuie 
can  have  had  beyond  the  enforcement  of  the  payment  unless  it  be 
to  pimish  the  husband  for  contempt  of  the  order ;  but  I  am  unaUe 
to  say  that  the  language  of  the  Code  warrants  any  other  construc- 
tion than  that  which  has  been  adopted  by  my  learned  ooUeague. 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turnery  Kty  Chief  Justice^  and 
'  Mr.  Justice  Sutchins. 

1834^  LA.K8HMI  (Plaintipp),  Appellaot, 


October  29. 


and 


OHENDIU  AKD  OTHBBS  (DEFENDANTS),  BbSPONDBNTS.* 

ft  tf.urvL.  4v  ^ ' 

y  V*     •  r       /    K  ,  Service  tenure — SetumpHon — Notiee, 

A  2^  ^|t^  %  Ll  6*7        Where  land  held  on  serrice  tenure  is  resnmable  at  the  wiU  of  the  grantor,  the 
'  holder  cannot  be  ejected  before  a  reasonable  notice  to  surrender  the  land  has  been 

given. 

The  plaintiff,  Mahdrdj&  Sri  Bdjd  Lakshmi  Chellayamma  Bahadur 
G&ru,  B4n{  of  Bobbili^  sued  to  recover  certain  land  from  the 
defendants,  Padala  Chendri  Ndjrudu  and  others. 

•  Hecond  appeal  611  of  \m. 
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This  land  was  the  emolument  of  the  o£5ice  of  revenue  n&judti 
mikaSMPB  estate,  and  was  held  hy  defendant  No.  1.  Chsn'dki. 

The  plaintifi  alleged  that  defendant  No.  1  failed  to  perform 
the  duty  to  her  satisfaction,  and  that  die  ga^  him  notice  to  quit. 
.  .^.Xhe  other  defendants  were  made  parties  to  the  suit  as  heing 
L  with  defendant  No.  1. 
Kdefendants  pleaded  that  th®  claim  was  re«yttrficato,  inas- 
mitflh  as  a  suit  in  1881  for  the  recovery  of  the  land,  hrought  hy 
^aintiS  against  defendant  No.  1,  had  heen  dismissed,  and  denied 
fiil  ftfl§eellid  been  any  default  hy  defendant  No.  1  in  his  duties. 

The  District  M4nsif  of  Chicacole  (C.  Venkataratnam)  dis- 
missed the  suit  on  the  ground  that  plaintiff  had  not  given  a 
xfiMCnable  notice  to  defendant  No.  1  to  surrender  the  land. 

rnpfBtH^  the  Bktrict  tTudge  of  G^jam  (J.  E.  Daniel)  was 
that  notice  was  unnecessary,  hut  confirmed  the  decree 
on  tie  ground  that  the  land  was  held  on  hereditary  tenure  of 
isnioe  and  could  not  be  resumed  arbitrarily. 
4|lpB»flmxtiff  appealed  to  the  High  Court 
Amndaebarlu  for  appellant. 
^SnrangdcJmrrjar  for  respondents. 

,  The  Court  (Turner,  C.J.,  and  Hutchins,  J.)  delivered  the  fol- 

JuneiCSK'r : — In  the  former  suit  brought  by  the  plaintiflE  to 
Tecover  possession  of  the  same  lands  from  the  first  defendant,  plain- 
tiff alleged  that  she  had  not  consented  to  his  appointment ;  that 
41^  wfjgmAmmi  was  illegal,  and  die  was  entitled  to  recover  the 
lands.  It  was  found  that  although  the  appointment  by  the  Col- 
lector was  ultra  tireSj  yet  the  plaintiff  had  accepted  first  defendant's 
Bemoes  and  was^  estopped  from  contesting  the  validity  of  the 
iftlfiMiinljlient.  It  w  as  consequently  held  that  'she  had  no  right  to 
resume  the  lands.  The  Munsif  stated  that  it  was  neither  alleged 
nor  proved  tliat  the  plaintiff  could  resume  at  pleasure.  . 

The  plaintiii  now,  admitting  that  the  defendant  has  been 
^flpADttedy  daams  that  she  has  a  right  to  dispense  with  his  services 
and  resume  the  lands  at  pleasure.  We  hold  that  she  is  not  pre- 
vented by  the  rule  of  ren  jvdicafn  from  asserting  this  claim.  The 
I  of  action  in  the  two  suits  is  not  the  same.   The  right  now 

.  wa#  not  asserted  in  the  former  smt. 
The  Gonrtfl  were  then  bound  to  dispose  of  the  case  on  the 
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Lakbhxi  merits.  It  is  admitted  that  the  grant  was  made  jstibsequeiitly  to 
Chbkdri.  the  permanent  settlement,  and  the  Judge  considers  that  he  is 
entitled  to  presume,  from  the  fact  that  members  of  the  same  fiimfly 
have  been  allowed  to  succeed  to  the  tenure  and  to  t^e  office,  that 
the  grant  was  hereditary  and  is  not  resomable.  A  grant  msf  be 
hereditary  but,  nevertheless,  resumable  if  the  grantor  is  at  liberty 
to  dispense  with  the  services  of  which  the  performance  is  tiie 
condition  of  the  tenure.  It  does  not  clearly  appear  horn  the  fads 
stated  by  the  Judge  that  the  grant  was  hereditary.  The 
'  tor  appointed  a  revenue  ndyudu  and  set  apart  these  lands  for  hit 
remuneration.  The  subsequent  appinntments  were^inade  by  the 
revenue  officers,  who,  following  the  custom  obtaining  in  teqMt 
to  village  offices,  selected  persons  from  the  family  of  the  (aiginal 
grantee.  It  was  asserted  in  the  former  suit  that  the  lands  had 
been  divided  and  held  separately  by  the  members  of  tiie  fomily, 
which  favours  the  view  that  the  grant  was  hereditary.  Neverthe- 
less it  may  be  resumable,  and  at  present  nothing  has  been  found  to 
warrant  the  conclusion  that  it  is  not. 

Assuming,  however,  that  the  grant  was  not  hereditary  and  was 
resumable,  the  plaintiff  would  not  be  entitled  to  disniss  the 
tenure-holder  and  resume  the  lands  without  reasonable  notice — 
Unide  Eajaha  Bommaraz  Bahadur  v.  Pemmasawmy  Venkatadry 
Ndf/udu{l)f  and  we  agree  with  the  M^nsif  that  reasonable  notice 
was  not  given  in  this  case.  The  respondent  was  at  first  required 
to  surrender  the  lands  immediately  and  next  to  vacate  possession 
within  five  days,  and  this  at  a  time  when,  according  to  the  Mi&nsif  s 
finding,  he  had  expended  money  on  their  cultivation. 

On  these  grounds  we  dismiss  this  second  appeal  with  costs. 


(1)  7  M.X.A.,  146. 
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APPELLATE  CIVIL. 

Bqf^re  Sir  Charles  A.  Turner,  Kty  Chief  Juetiee,  and 
Mr.  Justice  Muttmimi  Ayyar. 

SXTBltAMAmrA  (Plaintifp),  Appellant  1884 

October  27. 

and 


SADASEVA  ATO  OTHBBS  (DOTTOAirrs),  Eespondbwts.*         /3MA^^  •^'7, 

partiss  tQ  mil — Onus  proband!.  /!l0H  ^SST" 

Where  a  suit  was  brought  by  a  Hindd  for  partition  of  ftoily  property  against 
his  liUier,  brothers,  and  fifteen  others  to  whom,  it  was  alleged^  the  &ther  had 
iapQperly  alienated  numerous  paroels  of  tiie  said  property  at  different  times : 

Mdi,  that  the  better  course  was  for  the  Court  to  have  ordered,  under  section  45 
of  the  Code  of  (Svil  Procedure,  separate  trials  to  be  held  in  respect  of  each  aliena- 
tun. 

la  a  suit  brought  by  a  Hind&  to  contest  an  ali^iatiMi  of  family  property 
made  by  his  father,  the  onus  of  proving  that  the  alienation  is  binding  on  the  son 
fin  i^QQ  those  who  claim  the  benefit  of  the  alienation. 

Thi*  wbs  a  suit  broaght  by  Subramanya  Ayyan,  in  formA  pauperis, 
maioBt  his  father,  Sadasiva  Ayyan,  and  twenty  other  def endimts 
(1)  to  obtain  by  partition  a  onendxth  share  in  seventy-eight 
paroels  of  land  alienated  by  defendant  No.  1,  from  the  defendants 
in  poBseerion  thereof ;  (2)  to  set  aside  the  right  exercised  by  def en- 
daat  No.  1  of  superintending  certain  other  land  dedicated  to 
ohuity  by  plaintiff's  family  and  to  establish  plaintifPs  claim  to 
cna-fifth  duoe  of  saoh  right  and  to  recover  possession  of  the  said 
laid  from  the  def wdants  in  possession  thereof.' 

Defendant  No.  1  virtually  admitted  the  claim.  Defendants 
Nob.  3, 20,  and  21,  sons  of  defendant  No.  1,  and  defendant  No.  2, 
mh  of  a  deceased  son  of  defendant  No.  1,  did  not  contest  plaintiff's 

The  prmoipal  issue  framed  by  the  Subordinate  Judge  pf 
Madura  (East)  (T.  Ghuiapathi  Ayyar)  was  whether  any  and 
^vidiioh  of  tlie  debts  for  which  the  propertj^es  were  alienated  were 


•  Appeal  Ho  of  1884. 
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incurred  for  immoral  and  ill^^  purpoids  and  whether  any  and 
which  of  the  alienatiims  are  not  landing  upon  the  plaintiff/' 

In  disposing  of  this  issue,  the  Judge  held  that  it  was  only  %y 
showing  that  the  debts  were  contracted  for  immoral  or  ill^al 
purposes  that  the  plaintiff  could  claim  ex^ption  from  the  binding 
nature  of  the  sales,  and  as  plaintiff  failed  to  adduce  such  proo^  ihe 
issue  was  decided  against  him.  The  plaintiff's  suit  was  diamiuBfld, 
except  as  to  item  No.  16,  a  house  site,  as  to  which  it  was  decveed 
that  defendant  No.  1  should  deliver  to  plaintiff  a  one-sixth  aihaie 
thereof. 

Plaintiff  appealed  to  the  High  Court  on  the  ground,  inter  alia, 
that  the  onus  prdbandi  was  wrongly  cast  upon  him  by  the  Subordi* 
nate  Judge. 

Oopdldchdryar  for  appellant. 

Bhdahf/am  Ayyangdr  for  respondents. 

The  Court  (Turner,  C.J.,  and  M uttusdmi  Ayyar,  JJ.)  delivered 
the  following 

JuDOBCSNT : — In  order  to  ascertain  whether  the  several  aUena- ' 
tions  challenged  by  the  appellant  in  this  suit  were  binding  on  the 
sons  of  the  first  defendant  who  were  not  parties  to  them,  it  would 
have  been  better  if  the  Subordinate  Judge  had,  under  the  provi- 
sions of  section  45,  directed  separate  trials  to  be  held  in  respect  of 
the  alienations  made  to  each  of  the  contesting  defendants  or  the 
parties  under  whom  they  claimed. 

The  circumstances  of  each  alienation  might  then  have  been 
more  fuUy  considered.  . 

The  Subordinate  Judge  has  not,  in  our  judgment,  altogeiher 
apprehended  the  law  respecting  the  burden  of  proof  in  such  cases. 
Primd  facie  a  HindA  father  is  incompetent  to  make  alienations  of 
ancestral  immovable  property  and  his  sons  have  a  right  to  question 
those  alienations  when  they  are  not  made  with  their  consent. 
Persons  then,  who  claim  the  benefit  of  alienations,  must  show  that 
the  alienations  were  made  for  a  purpose  justifiable  undw  Hindu 
law,  or  that  they,  in  good  faith,  believed  that  they  were  made  for 
such  a  purpose.  TTntil  a  person  claiming  the  benefit  of  an  aliena- 
tion has  given  some  proof  that  the  alienation  is  made  for  a  justifi- 
able purpose,  or  that  he  believed  it  to  have  been  so,  it  is  not  incmn- 
bent  on  the  Hind4  son  to  prove  that  the  purpose  was  not  justifiable. 
If,  on  tbe  other  hand,  a  person  claiming  the  benefit  of  an  aliena- 
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tion  shows  that  it  was  made  for  a  purpose  ostensibly  justifiable,  ISubeavanya 

the  Hindu  son  must  show  that  the  purposp  was  in  fact  not  justifi-  Sadamva. 

able  and  that  the  person  to  whom  the  alienation  is  made  was 

aware  that  it  was  not  so  justifiable.    The  alienations  impugned 

are  said  to  have  been  made  to  pay  antecedent  debts.    If  those 

debts  were  not  incurred  for  immoral  purposes,  or  if  the  person  to 

whom  the  alienations  were  made  had  no  reason  to  believe  they 

were  made  for  immoral  purposes,  then  the  alienations  would  be 

binding  on  the  son  under  the  Privy  Council  decision  in  Girdharee 

LalpH  cm€.{l)    If,  on  the  other  hand,  the  persons  to  whom  the 

alienations  were  made  were  themselves  the  creditors,  and  it  be 

shown  that  the  debts  were  contracted  for  immoral  purposes,  then 

the  alienations  will  not  bind  the  sons.    The  issues  which  the 

Subordinate  Judge  framed  appear  insufficient  to  determine  the 

rights  of  the  parties,  and,  unless  separate  issues  are  drawn  in 

respect  of  each  alienation,  it  is  impossible  to  avoid  considerable 

f^^)ufasion  in  their  decision. 

In  respect  of  the  properties  as  against  the  defendants  Nos.  4 
to  19  and  the  representative  of  the  fifth  defendant,  who  has  died,* 
we  set  aside  the  decree  and  direct  a  new  trial. 
^  The  costs  of  this  appeal  to  abide  and  follow  the  result. 


,  In  18S1  A  sued  K  and  others  claiming  a  declaration  of  his  title  to  certain  land 
P  an  injunction  against  interference  with  his  possession.  • 
*%  claimed  part  of  the  land  by  purchase  from  M. 


Before  Sir  Charles  A,  Turner,  Kt,,  Chief  Justice,  and 


(1)  L.R.,  1  I.A.,  321  ;  h.c.  U  B.L.R.,  187. 
•  Second  Appeal  311  of  1884, 


APPELLATE  CIVIL. 


Mr.  Jmtice  ffutchins. 
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ThQ  Mtinsif  decreed  to  A  and  thif  decree  iris  confinned  qq 
District  Judge,  bat  in  his  jadgment  the  District  Judge  recorded  that  K*0  claim 
not  adjudicated  upon  and  thafhe  should  bring  a  fresh  suit  if  he  had  claim. 

In  1883  K  sued  A  to  reooyer  the  land,  which  he  claimed  by  purchase  from  IL 

A  pleaded  that  the  daim  was  ret  jtUUeata by  Tirtue  of  the  deone  in  tbe-tamm 
suit  The  District  Milinsif  luid,  on  appeal,  the  District  Judge  heldtjiat  ihm^ibm 
was  not  m  judutUa  and  decreed  for  K : 

Seldy  on  appeal  to  the  High  Court,  that  as  no  reseryation  was  made  ia  the 
decree  of  K*b  right  to  bring  another  suit,  the  plea  of  r«t  jtuUoata  was  good,  hoi 
that,  under  the  circumstances,  an  opportunity  should  be  given  to  K  to  apply  to  the 
District  Court  to  have  the  decree  in  the  former  suit  brou^t  into  conformity 
the  judgment. 

This  having  been  done,  the  decree  of  the  lower  Courts  was  confirmed. 

The  facts  of  this  oase  appear  suflSdently  for  the  purpose  o{  tids 
report  from  the  jadgment  of  the  Court  (TomeTy  C.J.,  and 
Hutohins,  J.). 

Dunhill  for  appellants. 

Bdmdnujaehdryar  for  respondents. 

TuRNBR,  G.J. — The  plaintiffsy  Kuppu  Ndyakan  and  three 
others,  claim  a  one-eighth  share  in  the  lands  in  quertion  under  a 
•oonyeyanoe  of  October  1880  from  fourth  defendant,  ICanqspan. 
Ayala  Najakan^  the  fifth  defendant,  appellant,  claims  to  h^ire 
previously  purchased  the  same  one*eighth  share  and  anotii^,  or 
one-fourth  in  all,  from  Peria  Muttu  Gbundan  and  two  others, 
defendants  I  to  3.  In  1881,  this  fifth  defendant  sued  the 
defendants  1  to  3,  as  well  as  the  plaintiffs,  to  have  it  declared  that 
the  whole  one-fourth  had  passed  to  himself,  and  that  defendants 
1  to  3  and  plaintiffs  might  be  enjoined  against  interference  with 
his  possession.  A  decree  to  this  efiSdot  wsa  passed  by  the  Mfinsif 
and  this  decree  was  affirmed  on  appeal. 

The  plaintiffs^  however,  seek  to  avoid  the  plea  of  reajudicaia 
by  a  reference  to 'the  appeal  judgment,  and  this  contention  has 
been  allowed  in  both  the  lower  Courts.  It  is  stated  in  that 
judgment  that  if  Marappan  has  any  right,  he  must  bring  a 
separate  suit;  all  that  is  now  decided  is  that  plaintiff  purchased 
the  plaint  land  from  defendants  1  to  3  and  obtained  possesaioa, 
and  two  years  later  was  obstructed  in  his  enjoyment  by  defend- 
ants 4  to  7.'' 

It  is  by  the  decree  and  not  by  the  judgment  thftt  a  ^juestion 
of  res  judicata  must  be  decided.  The  decree  is  the  formal  expres- 
sion of  the  adjudication  upon  the  right  claimed ;  the  judgment 
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fbajly  contains  the  groimda  of  stioh  adjudication^  In  the  former  Ayala 
mm  Qus  appeUaat  (flilitied  fibb  identical  one-mghfli  share  as  against  ^^l'^^ 
tba  present  plaintiffs,  and  they  irare  honnd  to  set  up  every  defence 

m  which  they  relie'l.    The  decree  adjudicated  that  the  share  had 
passed  to  the  appellant  as  against  these  plaintiffs  and  that  decree 
was  simply  afBtmed  on  appeal.  The*  fact  that  Marappan  was  not 
a  party  can  make  no  difference,  because,  upto  plaintiffs*  own  case/  - 
his  interest  had  been  assigned  to  them  before  the  fonner  suit. 

As  the  case  stands  at  present,  therefore,  the  plea  of  res  judicata 
mmt  nooottuunly  prevail,  but  under  the  oirchmstaaoes,  we  think  it 
right  to.  allow  the  plaintiffs  an  opportunity  of  applying  to  the ^ 
District  Judge  to  amend  his  former^decree,  so  as  to  bring  it  intoj 
hamony  with  his  judgment.    We  do^t  understand  how  the" 
f ocRojd  temmMfh&re  refused  to  adjudicate  bej^ween  the 
tHfcp  to  Marappan's  one-eighth  share  set  up  respeotirely  by  the 
ooatoading  parties  before  him  ;  but,  if  he  did  so,  he  should  have 
Mwed  the  point  in  his  decree. 

'Ao  oaM       1I0W  stand  over  for  six  weeks. 

On  the  30th  October  the  C^ourt  delivered  the  following  judg- 
mfnt:— The  decree  having  now  been  amended^  the  pl  iintiffs' 
clsim  is  not  res^udicata.  The  claim  has  been  riglitly  decreed, 
Iwt  w«  eooh  party  should  bear  their  own  costs  throughout 
•Of^^^eoreea  wiU  be  modified  accordingly, 
k-'  - 


APPELLATE  CIVIL. 

Befmrt  Sir  Oharka  A.  Turner,  KL,  Chief  Justice^  and 
,  Mr,  Justice  Muttusdmi  Apyar. 
TH?  OFFICIAL  ASSIGNEE  (Petitioneb),  Appellant,  18S4. 


and 

BAMATiTNGA  akd  others  (Cbeditors  of  the  Insolvent 
-  ,  .         .  AnaA  Bmm  Davai),  Ebspondents.* 

imtwrni  M,  n  iUna.,  <?.  %\,  ».  I^MuU  U  tf  rmoUem  court— ' 
^m0s  0§cial  Assigme—ComnihH'inn.. 

^fctriffht  of  the  Official  AsMg^vee  to  commission  undbt  ir&*12  Vict  c-  21 

"^^^  are  inhi«lu«d«  rtelkfi^i  and  avidkWa  f or 

^IZ:^!^:  ""^^-f^        ^^i^^-^-  ia  annulled 


October 
NoTember 


•  Appeal  l.>  un884.  " 
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OmciAL   This  was  an  appeal  from  the  order  of  Kemm,  J.,  made  in  tiie 
^i^''"   Court  for  the  BeKef  of  Insolvent  Debtors  on  the  18th  Angust  1884. 
Bamalwoa.      jff^Q  foQ^g  necessary  for  the  purpose  of  this  report  ai^>6ar 
from  the  judgment  of  the  Court  (Turner,  C.J.,  and  Muttos&mi 
Ayyar,  J.). 

Mr.  Shephard  for  appellant. 
Mr.  Chrmt  for  req)bndents. 

The  judgment  of  the  Court  (Turner,  C.J.,  and  Ikfuttus&mi 
hyjBXy  J.)  was  delivered  by 

TuRNBB,  C.J. — One  Amba  Sankar  Davai  was  adjudicated  an 
insolvent  on  the  8th  May  1884  and  a  vesting  order  made.  A 
meeting  of  creditors  was  held  on  the  15th  May  1884^  and  even- 
tually on  29th  May  1884  it  was  resolved  that  an  application 
should  be^ade  to  the  Court  to  annul  the  insolvencjr  in^rder  that 
the  insolvent  might  assign  the  assets  to  trustees  to  administer  and 
distribute  the  estate  for  the  benefi^t  of  creditors.  There  was  some 
little  delay  in  securing  the  assent  of  all  the  creditors  and  it  was 
not  until  August  1884,  that  the  order  for  the  annulment  of  the 
adjudication  and  vesting  order  was  actually  made.  Meanwhile, 
the  Official  Assignee  had  set  himself  to  secure  and  realize  t^e 
assets.  He  had  collected  some  movable  property  and  had  taken 
steps  to  sell  the  immovable  property.  At-  the  time  tlie  adjudi- 
cation was  annulled,  he  held  in  his  hands  a  sum  of  money  wl^h, 
however,  would  not  have  been  available  for  dividends,  as  it  would 
have  been  ejchausted  in  defraying  the  expenses  incurred. 

in  his  order  annulling  the  adjudication,  the  learned  Commis- 
fdoner  directed  the  allowance  of,  or  payment  to,  the  Assignee  of  all 
costs  and  expenses  incurred  by  him  in  collecting  ^nd  realizing  the 
estate  in  excess  of  the  cash  in  hand,  but  he  refused  an  application 
by  the  Assignee  to'be  allowed  a  commission  at  the  rate  of  5  per 
cent.,  or  some  other  rate  on  the  value  of  the  estate  that  had  vested 
in  him. 

The  learned  Commissioner  held  that  the  Official  Assignee  was 
entitled  to  his  commission  only  when  the  proceeds  of  the  estate 
were  about  to  be  distributed  by  the  Assignee  to  creditors. 

The  19th  section  of  11  &  12  Yict.,  c.  21  declares  that  the 
Official  Assignee  shall  receive  no  other  remuneration  in  the  shape 
of  commission  or  otherwise  than  a  fair  reintmeration  Out  of  the 
Bum  to  be  distributed  as  dividends."  By  rule  14  of  flie 
Insolvent  Gourt^  the  remuneration  of  the  Offidal  Assignee  was 
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settled  at  a  comniission  of  5  per  cent,  on  the  principal  sum  forming  Offioul 
tbe  proceeds  of  each  estate  distributable  as  dividends.  (1)  AawouM 
It  appears  clear  that  the  Official  Assignee  is  not  entitled  under  ^^••aiiwoa. 

any  circumstances  to  a  commission  on  the  value  of  the  estate  vested 

in  him,  nor  can  we  hold  he  is  entitled  to  a  commission  on  the 

value  of  the  estate  collected  by  him.    It  was  possibly  the  object 

of  the  Legislature  to  incite  the  Official  Assignee  to  activity  and 

economy  in  expenditure  or  collections  by  indicating  as  the  fund 

from  which  he  was  to  be  remunerated  only  the  sum,  which,  after 

r^lization  and  the  satisfaction*  of  the  expenses  of  collections  and 

the  debts  of  sectired  and  other  preferred  creditors,  might  remain  in 

his  hands  available  for  distribution  among  the  general  body  of 

creditors.    Neither  the  Act  nor  the  rule  appear  to  have  made  any     '  . 

special  provision  for  the  remuneration  of  the  Official  Assignee  in 

the  event  of  tht  annulment  of  the  adjudication.    But  it  appears 

to  us  .that  the  right  of  the  Official  Assignee  to  his  commission 

arises  when  there  are  in  his  hands  any  funds  realized  and  available 

f(Hr  distribution  among  the  creditors — when  he  is  in  fact  in  a 

poaition  to  declare  a  dividend,  and  that,  if  there  had  been  such  # 

/opds  in  his  hands  at  the  time  an  adjudication  is  annulled,  he 

could  not  thereby  be  deprived  of  the  commission  he  has  earned,  and 

that  a  deduction  should  be  made  of  the  commission  as  well  as  of 

the  costs  and  expenses  of  realizing  the  estate.    In  this  view  effect 

is  given  to  the  language  of  the  Act  and  of  the  ride,  neither  of 

which  make  the  actual  declaration  of  a  dividend  a  condition 

pipcedent  to  the  accrual  to  the  Official  Assignee  of  a  right  to 

remxmeration. 

But,  inasmuch  as  it  is  admitted  in  this  case  that  the  cash  in  the 
hands  of  the  Official  Assignee  will  not  do  more  than  cover  the 
expenses  of  realisation,  we  see  no  reason  to  interfere  with  the  order 
of  the  learned  Commissioner  and  must  dismiss  the  appeal,  but, 
under  the  circumstances,  without  costs. 

Solicitors  for  appellant :  Barclay  and  Morgan. 

Solicitor  for  respondents  :  Wikon. 


(1)  OTdo  Curiae,  22Tid  December  1848.— xiv.— The  Official  Assignee  shall  be 
entitled  to  5  pfer  cent,  commission  on  the  principal  sum  forming  the  proceeds  of  each 
estate  distributable  as  dividends  
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APPELLATE  CIVIL. 

Before  Sir  Chariea  A.  Turner^  Kty  Chief  Justice^  and 
3fr.  Justice  Hufchim, 

18S4.  ATYASAmI  (Plaintiff),  ApPBLULin', 

July  80., 


and. 


/;2  /yu^*  X  SAMITA  (Defendant),  Respondent  * 

/ ^  f^tf-T^*  ^     S  '  Civil  Proeedtsre  Codt,  s.  ZZ2--LimHation  Aet^  teh,  II,  ttrtt,  11,  JS. 

*  Where  an  appticatioii  was  made  under  section  332  of  fche  Ck>de  of  (^vil  Phx^ednre 

2^      ^*  /  ^  J  *  possession  of  property  and  rejected,  and  the  applicant  brought  a  suit  io  reoorer 

the  property  more  than  one  year  subsequent  to  the  order  rejecti|g  the  applioation : 
Z     J*^'  I       '  was  not  barred  either  by  art.  II  or  art.  13  of  sch.  n  of  tiie 

Indian  Limitation  Act,  1877. 

t^fJ^^  ^         Thb  plaintiff,  Ayyaadmi  Ayyai*,  on  the  6th  March  1883  sued  fop 
^4^77/.      possession  of  certain  land,  of  which  he  had  been  dispossessed 
y  ^  /  /       sJ   in  November  1880  in  execution  of  a  decree  obtained  by  the  defen-^ 
/    iZ-^  dant,  Samiya  Pillai,  in  suit  No.  1  of  1880  in  the  Sulioidinate* 
o16aS      ^  (jQyxsi  of  feumbakonam. 

In  December  1880,  plaintiff  applied  under  section  332  of  tiie 
Code  of  Civil  Procedure  to  recover  possession,  but  was  referred 
by  the  Subordinate  Court  to  a  regular  suit  by  an  order  dated 
14th  February  1882.  •  ^ 

The  District  Munsif  of  Mannargudi  (V.  Mulhari  Bdu)  held 
that  the  suit  was  barred  by  art.  13  of  sch.  II  of  the  Indian 
Limitation  Act,  1877,  and  dismissed  the  suit. 

On  appeal,  the*  Acting  District  Judge  of  South  Tanjore 
(C.  W.  W.  Martin)  confirmed  this  decree.  Thcf  plaintiff  appealed 
to  the  High  Court  on  the  following  grounds : — 

(1)  Plaintiff's  claim  is  not  barred  by  limitation. 
'  (2)  Setting  aside  the  order  of  the  14th  February  1882  is 
^  incidental  and  ancillary  to  the  relief  claimed  by  the 

plaintiff  and  is  not  the  sole  or  final  object  of  the  suit. 
(3)  The  articles  of  the  Limitation  Act  relied  on  by  the 
lower  Courts  have  no  application  to  the  case. 

^fieoond  appeal  118  of  1884/ 
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OopUdcMryar  for  appellant.  •  ArrAiiia 

Bdmdehandra  JSdu  8aheb  for  respondent.  auuTA. 
The  Court  (Turnery  G.J.,  and  Hutohins,  J.)  deliyered  the 
foUowing 

JuDOMSinr : — ^The  proyisions  of  artiole  11  in  the  seoond  schedule 
to  the  limitation  Act  do  not  apply  in  terms  to  a  suit  brought  to 
test  an  order  made  under  section  332  of  the  Civil  Procedure  Code, 
and  we  are  not  warranted  in  applying  that  artiole  to  any  suits 
other  than  those  to  which  express  reference  is  made  in  the  article. 
It  ii  possil^  and  was  probable  that  mention  of  section  332  of  the 
Code  of  Civil  Procedure  was  omitted  by  oversight  from  this  clause. 

Nor,  in  our  judgment,  is  this  suit  governed  by  the  provisions 
d  artide  13,  fAr  that  applies  to  decisions  or  orders  passed  in  a 
proeeeding  other  than  a  suit,  whereas  an  order  in  an  execution 
proceeding  is  an  order  in  a  suit.  It  may  also  be  questioned 
whether  this  suit  can  be  properly  described  as  aWt  toeet  aside  an 
Older,  for  it  is  a  suit  to  establish  the  right  of  the  plaintiff.  The 
orto  under  section  382  simply  decided  the  question  of  possession, 
and  is  by  the  terms  of  that  section  made  dependent  on  the  result 
of  the  suit  to  establish  the  right.  It  is,  therefore,  unnecessary 
for  the  plaintiff  to  sue  to  have  it  cancelled. 

We,  tiierefore,  set  aside  the  decrees  of  the  Courts  below  and 
i«Biit  this  suit  to  the  Court  of  First  Instance  for  trial  on  the  merits. 
The  oosts  of  the  appeals  will  abide  and  follow  the  result. ' 


APPELLATE  CIVIL. 

Bir  Charles  A.  Turner^  Kt,  Chief  Justice,  and  Mr.  Justice 
'Muttusdmi  Ayyar. 

PATHUMA  (FiBST  D^kdant),  Apfbllaot,    '  ia84. 

October  20. 

and 


SALIMAMMA  (Plaintifp),  Ebspokdknt.*  7^  Ca/^  ///^ 

Civil  TfetdMf  Cbd*,  «.  \%—T>wru  of  Competent  Ckmrt^IUt  Judieatu.       *    2  5^  ^  \  . 
fii  1176,  Pffudd  in  a  Mtfntif  8  Court  to  eject  a  tenant  from  |*how  andiorooover  ^  ^*Vr>Z...9^^ 
•nmolrent.   8  intervened  and  daimedthe  house  nnderadeedof  gift   The         yy^^J  /y 
operty  comprised  in  the-  deed  of  gift  exceeded  the  limit  of  the      7        ^  V 


Talis  d  the  property 
 "  r 


•  Appeal  12  of  1884, 
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PlTBViu    pectiniary  jorigiiction  of  the  Mtinflif  s  Court  The  suit  was  dinmased.   But  on 
lArwlifi^i^   •ppeal  the  daim  of  6  under  the  deed  of  gift  wat  adjudicated  upon,  and  rejeoted, 
and  P  obtained  a  decree  for  the  land. 
'  In  1882,  S  sued  P  to  recover  all  the  property  oompriaed  in  the  deed  of  gift : 
S9ld,  that  8  was  estopped  by  the  decree  in  the  former  suit  from  olainnng  fte 
house. 

It  was  contended  by  P  that  the  deed  of  gift  was  invalid : 

that,  as  to  validity  of  the  deed  of  gift,  the  decree  of  the  Htinsirs  Ootirt 
was  not  the  decree  of  a  competent  Coort  within  the  meaning  of  s.  13  of  £he  Code  of 
Civil  Pkooedure,  1882,  and,  therefore,  that  S  was  not  estopped  from  diowing  tliat 
the  deed  was  valid^and  claiming  the  rest  of  the  property  comprised  therein. 

Thb  plaintiff^  Salimamma,  sued  her  mother,  Pathunflt  and  two 
others,  to  reoover,  inter  alia^  a  shop  and  a  warehouse  (item  6  in, 
schedule  D  of  the  plaint)  under  a  deed  of  gift,  executed. by 
Pathuma  and  two  other  heirs  of  the  deoeased  husband  of  Pathuma 
in  1863,  to  plaintiff  and  her  deceased  sister.  The  defendants 
pleaded  (1)  that  this  gift  was  intended  for  the  benefit  of  Pathuma, 
and  was  made  in  the  namts  of  plaintiff  and  her  sister  on  behalf 
of  their  mother,  and  (2)  that  the  plaintiff's  claim  to  this  pr<^)erty 
was  res  judicataj  by  virtue  of  the  decree  in  suit  422  of  1876,  in  the 
Court  of  the  District  Mdnsif  of  Mangalore.  ^ 

That  suit  was  brought  by  Pathuma  against  a  tenant  to  recoYcr 
the  shop  and  warehouse  and  arrears  of  rent.  The  tenant  denied 
the  title  of  Pathuma.  Salimamma  intervened  and  was  made  a 
defendant  and  claimed  the  property  under  the  deed  of  gift  of 
1863. 

The  suit  was  decreed  in  favour  of  Pathuma  upon  appeal. 

Upon  this  question  the  judgment  of  the  Subordinate  Judge 
(K.  R.  Krishna  Menon)  was  as  follows : —  • 

Whether  the  plaintiff's  claim  in  respect  of  the  properties 
described  in  schedule  D  is  or  not  barred  by  section  13  of  the  Civil 
Procedure  Code,  is  the  fourth  issue  for  deteilnination.  In  1875,  the 
present  irst  defendant  instituted  a  suit  before  the  District  M(msif 
.  of  Mangalore  to  reoover  one  warehouse  and  a  shop  (comprised  in 
the  gift)  from  a  tenant  to  whom  they  had  been  verbally  let  by  the* 
present  first  defendant  (the  mother  of  the  present  plaintiff).  The 
M6nsif  disbelieved  the  leiting  and  dismiilBed  the  suit.  On  appeal 
I  believed  the  lefj^ng  and,  therefore,  gave  judgment  for  plaintiff 
reversing  the  original  decree.  For  the  purpose  of  determining  the 
probabilities  of  the  letting  I  incidentally  considered  the  question 
of  title  also  and*  decided  it  in  favour  of  the  present  first  defendant,  i 
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Pathoiia   house  and  the  rest  of  the  property  comprised  in  the  deed  of  gift 
Salh^iu.  Pathuma  appealed.  . 

Mr.  Shephard  and  Rdmdchandra  Rdu  Sdkib  for  appellant. 
Mr.  Powell  for  respondent.  • 
The  Court  (Turner,  O.J.,  and  Muttus^mi  Ayyar,  J.)  deliv^ed 
the  following 

Judgment  : — The  first  defendant  brought  a  suit  in  the  Mun^if « 
Court  against  a  tenant  of  the  shop  and  warehouse  (item  6  in 
schedule  B)  claiming  ejectment  and  three  years'  arrears  of  rent. 

The  plaintiff  interfered  and  set  up  a  title  to  the  property 
under  the  gift  on  which  she  now  relies. '  She  was  made  a  party  to 
the  suit.  The  value  of  the  shop  and  warehouse  was  within  the 
pecuniary  limit  of  the  Munsif  s  jurisdiction. 

An  issue  as  to  the  title  derived  under,  the  gift  was  framed  and 
tried  and  decided  by  the  Appellate  Court  in  favour  of  the  first 
defendant.  The  value  of  the  whole  property  comprised  in  the  gift 
was  Bs.  2,677  ;  the  question  as  to  validity  of  the  gift  involved  the 
""4  ^  •  V&ole  value  of  the  property  comprised  in  it  ;that  question  being 
whether  the  ostensible  donees,  the  plaintiff  and  her  sister^  had 
received  the  gift  for  their  own  benefit* or  as  name-lenders  for 
,  their  mother. 

We  hold  that  the  decision  of  the  MAnsif  as  to  the  title  to  the 
item  of  properly  then  in  dispute  was  the  ciecision  of  a  competrat 
Court  in  a  matter  ^hen  directly  in  issue,  and  that  it  is  binding  on 
the  plaintiff  in  this  suit,  but  that  it  was  not  the  decision  of  a  com- 
petent Court  as  to  the  effect  of  the  gift.  In  ttie  result,  we  find  the 
plaintiff  is  estopped  from  claiming  the  shop  and  godown  and  the 
mesne  profits  claimed  in  respect  of  that  property. 

We  must  also  allow  in  part  the  objection  that  the  properties  2 
and  3,  originally  in  schedule  A,  and  now  in  schedule  D,  wiioh, 
it  is  found,  were  purchased  with  the  proceeds  of  the  decree  obt^- 
ed  by  the  first  defendant  in  the  suit  brought  by  hef  againist  the 
tenant,  cannot  be  recovered,  the  decree  in  the  former  suit  operating 
to  estop  the  present  plaintiff  from  asserting  her  right  to  those 
proceeds. 

•R  appears  tfiat  these  properties  formed  part  of  the  estate  of 
the  father,  but  were  conditionally  sold.  The  repurchase,  the 
plaintiff  contends,  was  in  effect  a  redemption.  She  is  entitled  to 
redeem  ^ths,  but  her  Bhare  can  only  be  recovered  on  payment  of 
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■f^&B  of  Bs.  800,  which  the  plaintifi^s  counsel  states  she  is  Pathvma 
wQHngto  pay.   The  payment  will  be  made  in  six  months  from  the  Saluoxma. 
date  of  this  decree ;  otherwise  herright  to  rede^ will  be  declared 
foredlosed.  * 

As  to  tiie  properties  in  D,  the  plaintiff  is,  only  entitled  to  one 
moiety.    It  is  not  proved  she  ib  entitled  to  more. 

Witii  tiiese  exceptions,  we  consider  no  sufficient  ground  has 
been  shown  for  disturbing  the  decree  of  the  subordinate  Judge. 
It  will  be  modified  accordingly,  and  the  parties  will  pay  and 
reomre  proportionate  costs  in  all  Courts. 


APPELLATE  CIVIL— FULL  BENCH. 

Befi>re  Sir  Oharles  A.  Turner,  Kt,  Chief  Justice,  Mr,  Justice 
BMrnm,  Mr.  Justice  Muttusdmi  Ayyar,  Mr.  Justice  HutchinSy 
and  Mr.  Justice  Brandt.  2  ^        '  5*^ A  * 

Befebxnob  .itndeb  SBcnoN  46  OF  THE  Stamp  Act.*  18S4. 

Noyember  25. 

Abnp  Mt^  mA.  I,  art.  11.— JVowtwory  HoU—Bond^Impres$ed  laM^Impressed   

tkmi—Bmle  9{a)  of  the  Sules  of  Government  of  India  of  2Uh  Febrwu^  1881.        ^J*"  C 

By  a  document,  dated  8th  March  1882,  which  purported  to  be  a  promissory  note  / 
rtfaated  Sy  throe  witnesses  and  written  on  an  impressed  label  of  two  annas,  A 
imiised  to  pay  B  before  a  certain  date  Rs.  13d : 

MMy  thai  the  docmnent  jras  a  bond  and  must  be  treated  as  unstamped  for  the 
pvposee  of  section  34  of  the  Indian  Stamp  Act,  1879. 

By  a  document,  dated  23rd  June  1880,  stamped  with  an  adhesive  stdmp  of  one 
aaM,  purporting  to  be  a  promissory  note  attested  by  two  witnesses,  A  promised 
to  ply  Bfl.  56  to  B  or  order,  on  demand  : 

JUtf,  that  the  document  was  not  a  bond  but  a  promissory  note. 

Trb  V88  a  referenoe  to  the  High  Court  by  the'Board  of  Bevenue 
mkst  section  46  of  the  Indian  Stamp  Act,  1879. 

The  Besolution  of  the  Board  of  Bevenue,  dated  8th  July  1884, 
follows: — 

"A  promissory  note  for  Rs.  136  was  written  on  hundi  paper 
WI&  an  impressed  label  of  two  annas  affixed  under  Buld  9(a) 
<A  tl»  rules,  dated  26th  February  1881.  As  it  was  attested,  the 
XKsfaflt  Munsif  of  B4rk6r  treated  it  as  a  bond,  which  ouglit  to 
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Bbfbabngb  be  written  on  an  imprefised  sheet  with  a  stamp  of  yalnje  one  rupee, 
and  levied  fourteen  annas  as  the  deMenoy,  with  ten  rupees  wb  a 
penalty. 

•  The  Head  Assistant  Collector  moved  the  District  Comrt  under 

section  50  of  Act  I  of  1879,  representing  that  the  M^nsif  onght 
to  have  treated  the  document  as  unstamped  and  to  have  colleoted 
one  rupee  besides  the  penalty.  The  District  Judge  remarked 
that  the  docum^t  as  a  promissory  note  would  have  been  otmoMj 
stamped,  and  that  the  Mfinsif  was  right  in  collecting  only  four- 
teen annas  deficiency  and  ought  to  have  levied  ten  times  tJiat 
amount^  and  not  ten  rupees,  as  the  penalty. 

The  same  point  arose  with  regard  to  a  witnessed  promissory 
note  for  B8«  56,  which  bore  an  adhesive  stamp  of  one  anna. 
The  District  Munsif  of  Mulki  treated  it  as  a  bond  and  levied 
seven  annas  as  deficiency  with  a  penalty  of  five  rupees.  The 
Collector  moved  the  District  J udge,  who  adhered  to  the  view  he  had 
taken  in  the  previous  case. 
4  '  ^  *tm^\  4  As  these  documents  by  being  attested  came  within  the  defini- 
tion of  bonds,  the  rules  required  them  to  be  written  on  impressed 
sheets,  and  the  adhesive  stamp  and  affixed  label  cannot,  in  the 
.  opinion  of  the  Board,  be  taken  into  consideration.  The  documents 
were  legally  unstamped,  and  the  Board  consider  that  the  Courts 
were  mieiaken  in  dealing  with  them  as  merely  insu£^ently 
stamped.  , 

"  As  regards  the  first  case,  the  Collectoi^submits  that  a  promis- 
sory npte^  which  under  article  11  of  the  schedule  requires  a  stamp 
of  more  than  one  anna,  cannot  be  written  on  hundi  pc^r  with  an 
affixed  impressed  label,  and  that  the  District  Judge  was  in  error  in 
holding  that  the  document,  if  a  promissory  note,  was  correctly 
stampecl. 

"  The  Board  obsOTve  that  the  word  *  hundi  *  is  not  defined  in  the 
Stamp  Act  or  in  the  Negotiable  Listruments  Act,  although  it  is 
used  in  the  rules  under  the  Stamp  Act  issued  by  the  Gbvemment 
of  Indju.  It  is  usually  understood  to  mean  a  bill  of  exchange,  but 
as^the  District  Judge  of  South  Canara  holds  that  it  include 
a  promissory  note,  and  as  the  Collector  refers  to  this  point  ^  his 
annual  report  upon  the  stamp  revenue,  the  Board  resolve  to  refer 
this  question  also  to  the  High  Court." 

^e  promissory  note  for  Es.  135  referred  to  in  the  Resolution 
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of  the  Board  of  ReYenue  was  dated  8th  March  1882,  and  the  date 
pi  the  promififiory  note  for  Bfi.  56  was  23id  June  1880. 

^vie  Board  of  Eevenue. 

The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Keman, 
^Bittnd&mi  Ayyar,  Hutchins  and  Brandt,  JJ.)  was  delivered  by 
IBI^I^VTRsmB,  OJ.-^We  leplf  to  Urn  xellMM^  tiniflie  doeom^ntiif 
the  8th  Marcli  1882  being  attested  and  not  payable  to  bearer  or 
order,  is  a  bond  M  defined  in  the  Stamp  Act,  that  the  stamp  it  bore 
not  a  stamp  i^oh  was  prcyper  for  such  an  instrument,  and 

instroment  should  bam^den  treated  as  nnstunped. 
The  instrument  of  23rd  Jime  1880  is  a  promissory  note  pay- 
able to  order  and  therefore,  although,  attested,  it  is  not  a  bond  and 
it  beara  a  proper  stamp  as  a  promisBorf  note. 


APPELLATE  CIVIL. 

bre  Sir  Charles  A,  Turner,  Kt,,  Chief  Jmtice^  and 
Mr.  Jits  five  Mntimdmi  Ayyar. 

HINAKSHI  (Defsnpant  No.  1),  Appei.lant, 
and 

ABD  ABOTHSE  (FtAiHfxip  Ain>  IXwnmMm  Nd.  11), 

-Unlorn  son — Rii^ht  to  ancestral  property  not  defeated  by  will  of  father. 

\  to  the  Hmd6  law  which  ohtainB  in  the  Madras  Presidency  the  right 
r'ipOBDb  Id  ancestral  property  catmoft  be  defeated  by  a  wM  or  gift. 

Qwtre :  Whether  this  rule  would  govern  the  case  of  an  alienation  for  value. 

;  was  an  appeal  from  the  decree  of  E.  Turner,  Acting  District 
of  Madura,  dated  28(ih  September  1888,  modifying  the 
of  T«  Qanapathi  A^s^^  Snbeidinate  Judge  of  Madura 

t),  in  suit  53  of  1882. 

facts  of  the  case  appear  sufficiently  for  the  purpose  of  this 
;  from  Hxe  judgment  of      Oourt  (Turner,  C.J.,  and  Muttu- 
iAyyar,J). 

The  Advocate^neral  {Bm.  ffSuttwrn)  and  GcpdUehdrpar 
•appellant. 

Bhd^hyam  Ayyangdr  for  respondentB. 

*  Second  Appeal  1063  of  1883. 


ldS4. 
March  13. 
October  16. 
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MiNixBBi  Judgkent: — ^In  tliis  oase  one  Aikaiyappa  Pillai  died  <»i  the  44ii 
ViBAprA.  February  1874,  leaving  two  widows,  Min4kdii,  defoidant  No.  1^ 
and  Avadai,  defendant  No.  11.  Avadai  was  deliTered  of  a  Mi 
Malaiayja  on  the  day  following  his  father's  death.  This  son  ^ed 
in  1878  and  Avadai  claimed  to  sncoeed  to  anoestral  property  left 
by  Anaiyappa  Filial  as  the  mother  and  heiress  of  her  son.  £a 
that  character  she  has  granted  a  lease  to  the  plaintiff  Yirappa 
N&yakan.  Her  right  to  make  this  lease  is  contested  by  MinAkririj 
who  relies  upon  an  alleged  will  executed  by  Anaiyappa  PiUai  on 
the  day  preceding  his  death  and  registered  on  the  day  of  his 
death. 

It  has  been  found  that  Anaiyappa  Pillai,  at  the  time  of  the 
execution  of  the  will^  understood  its  purport  and  effect,  and  that  he 
did  not  execute  it  under  undue  influence^  but  freely  and  yolim- 
tarily.  The  question  arises  whether  the  will  can  take  effect  so  aa 
to  defeat  the  right  of  this  unborn  son. 

On  the  question  as  to  the  time  at  which  the  right  of  a  son 
accrues  to  share  in  ancestral  property  a  wide  difference  of  opinion 
prevailed  among  Hindi  lawyers.  The  author  of  the  D&yaUiiga 
held  that  tiie  right  accrued  only  on  partition^  and  the  author  of 
the  Mitdkshar&  that  it  accrued  on  birth.  By  the  latter,  for  certain 
purposes  conception  was  r^arded  as  equivalent  to  birth;  for 
instance,  if  a  partition  was  made  among  brothers,  audit  was  known 
that  thei^  mother  was  pregnant,  a  share  was  to  be  reserved,  and  if 
after  a  partition  the  mother  bore  a  son  who  must  have  been  oon- 
ceived  before  partition,  the  partition  was  to  be  re-opened  and  tihe 
rights  oi  the  child  in  the  womb  recognized.  A  passage  has  been 
cited  by  Mr.  Bhdshyam  Ayyangdr  from  the  Smriti  Chandrika, 
ch.  I,  paragraph  27,  in  which  the  author,  reciting  the  sloka  The 
venerable  teachers  "direct  that  ownership  to  wealth  is  acquired  by 
birth  alone,"  explains  the  term  by  birth  alone as  meaning  ^  by 
the  very  formation  of  the  foetus  in  the  mother's  womb." 

The  testamentary  power  of  a  Hindu  has  been  held  not  to  be 
more  extensive  than  his  power  of  gift,  and  it  has  been  held  by  this 
Court  in  Muthia  Ohetti  v.  Zaminddr  of  Mamndd(l)  that  a  father 
cannot  make  a  gift  of  ancestral  property  so  as  to  defeat  the  rights 
of  a  son  begotten,  but  as  yet  unborn. 

When  a  question  arises  as  to  the  effect  of  agift  or  testamentaiy 
^  —  ♦ 

(1)  2  Ind.  Jnr.,  206, 
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diqpoffition  to  defeat  tlie  lights  of  aa  unborn  son,  we  oonoeive  MiKixsHi 
m  ira  Jbllofwing  wliat  was  mJbmk&oA  io  be  Hind6  h^pi  ytiuMA. 
Hm  Pieadenoy  in  supporting  the  ruling  cited. 

It  was  observed  by  Mr.  Justice  Willes  in  the  Tagore  Oew^(l), 

^^en  commenting  on  limitations  of  property  to  certain  persons, 
"  by  a  nde  now  generally  adopted  in  jniisprndenoe^  ibis 

|HBNmld  include  children  in  embryo  who  afterwards  mme  into 
separate  existence,"  and  if  the  note  which  has  been  given  us  of  a 
dedfflon  of  this  Court  in  Regular  Appeals  43  and  46  of  1874(2) 
is  eoneot,  Mr.  Jnstiae  Sdloway  deekfed  tbat  the  rule  of  Hindu 
law  was  on  this  point  analogous.to  the  rule  referred  to  by  Mr. 
Justice  Willes. 

We  hold,  then,  that  the  rights  of  a  son  in  the  womb  to  ancestral 
property  cannot  be  defeated  1^  a  wiU  or  a  gift. 

Whether  there  may  not  be  gfo^ds  for  holding  otherwise  in 
the  case  of  an  alienation  for  value  is  a  question  which  we  need  not 
consider. 

HPneie  are  obvioos  xeasiHis  of  conT^enee  for  holding  that  a 
ponihaser  for  value  is  not  bound  to  enquire  whether  the  wife  of 
the  seller  is  enceinte,  nor  indeed  has  science  yet  arrived  at  such  a 
point  that  where  there  has  been  frequent  opportunity  of  access 
^fltween  the  pexenta  a  oenoliisve  opinion  oan  be  formed  as  to  the 
moment  of  conception. 
Whether  an  alienation  to  a  bom  fide  purchaser  for  value,  which 
be  valid  if  made  with  the  consent  of  sons,  and  valid  if  there 
acms  in  efsistoiiq»td  consent  to  it,  would  be  voidable  because 
existence  of  a  child  in  the  womb,  which  might  or  might 
a  son,  we  should  prefer  to  determine  after  hearing  the  full 
ts. 

preasnt  ease^  mi must  hold  that  the  Estate  of  Anaiyappa 
[lai  vested  m  his  son  <m  his  birth,  and,  on  the  son's  death,  in 
AvadaL 

We  do  not  overlook  the  right  of  Mindkshi  to  maintenance,  but 
is  not  a  q[iie0tkin  /«d]ieh  ean  be  determined  in  this  suit. 
The  appeal  consequently  fails  and  is  dismissed  with  cosJ;s. 
loamorandum  of  objections  not  being  pressed,  is  dismissed. 


(1)  9  B.L.R.,  397. 

,  (2)  Not  reported ;  see  Revenue  Register  vol.  ix,  p.  38,  and  2  Ind.  Jur.,  208. 
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1S84. 
October  23. 


Before  Sir  Charles  A.  Turner^  JS.,  Chief  JuBtice^  and 
Mr.  Justice  Butehins. 

8UBEAMANYA  (Fiest  DEFEirDAirr),  Appellamt, 
and 


PONNUSAMI  AND  AKOTHBE  (PLABfTlFFS),  SE8P0NI>BHTS.* 

Sindfi  Law — 8tUe  by  widow  in  exe$%9  of  power — 8u%i  by  for  skm-e  ofUmd 

told  OH  payment  of  proportionate  amount  of  eum  properly  lent — Decree  for  nirfiiiy 
Hon,  • 

The  widow  of  a  Hindd  sold  to  the  defendants  a  portion  of  her  hneband's  estate  lor 
less  than  its  market  value  and  for  a  sum  in  excess  of  what  she  w«a  jostified  m 
raising  by  sale.  The  plaintiffs,  two  of  three  reversioners  entitled  to  the  estate,  tocd^ 
on  the  death  of  the  widow,  to  recover  from  the  purchasers  two-thirds  of  the  land  aold 
upon  payment  of  two-thirds  of  the  sum  which  the  widow  was  justified  in  raisiii^  : 

Meldf  that  the  plaintiffs  were  entitled  to  the  relief  claimed. 

This  was  a  suit  by  two  Hiiid6  reveraioners  to  recover  a  two-thirds 
share  in  thirty  paroels  of  land,  which  had  been  sold  by  the  widow 
of  their  cousin,  with  mesne  profits  from  the  date  of  the  widow's 
death  in  1881. 

The  def endantSy  Nos.  1  and  2,  were  the  purchasers.  Defendant 
No.  3  was  a  reversioner  alleged  to  be  entitled  to  one-third  ihaie. 

The  pleas  were  (1)  that  the  first  plaintiff,  Ponnus&mi  Udayan, 
having  embraced  Christianity,  had  no  right  to  the  land;  (S)  that 
the  sales  had  been  made  for  legal  necessity. 

The  District  Munsif  of  Tiruvaldr  (T.  Eanakasabai  Mudafi) 
held  that  the  sales  had  been  made  for  proper  purposes  and 
dismissed  the  suit. 

On  appeal  the  District  Judj^e  of  North  Tanjore  (W.  F.  Grahame) 
held  that  by  virtue  of  Act  XXI  of  1850,  plaintiff  No.  1  had  not 
lost  his  rights  and  found  that  the  widow,  to  discharge  a  debt  of 
Bs.  349-1-3,  sold  without  pressure,  for  Rs.  500,  property  worth 
Rs.  1,500. 

The  District  Judge  decreed  (citing  Mayne's  Hindu  Iiaw,. 
sections  545,  560)  that  plaintiffs  should  recover  two^thirds  of  the 


•  Second  ippeal  1096  of  188S. 
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land  sued  for  and  mesne  profits  from  the  date  of  decree  on  condition  Subramajita 
at  fnymg  two-thirds  of  Es.  349-1-3  with  interest  at  6  per  cent,  per  poknuW 
aDBam  mm  desft  of  the  widow. 

Defendant  No.  1,  Subramaajra  Udayan,  appealed  to  the  High 
Coiixt,  inter  alia^  on  the  following  grounds  : — 

(1)  The  District  Judge  was  wrong  in  treating  the  sale  by 
the  widow  aa  a  mortgage* 
^  (2)  Raintifi  No.  1  having  become  a  Christian  before 

It  Act  XXI  of  1850  came  into  operation  and  before 

any  right  in  the  land  vested  in  him,  had  no  right  to 
^        a  Am. 
r^)  The  District  Judge  was  wrong  in  charging  interest  on 
F  the  amount  advanced  by  defendants  only  from  the 

I        .date  of  the  widow's  death. 
p{4)  Plaintife  were  noli  mtitted  to  any  mesne  profits, 
oil.  Bdmd  Ran  for  appellant. 
gM^Mr.  Shaw  (with  him  Mr.  Norton)  for  respondents. 

Court  (Turner,  C.J.,  and  Hutchins,  J.)  deUvored  the 

Judgment  The  Appellate  Court  has  disposed  of  this  appeal 
acoordiBg  to  the  ordinary  rule  in  such  cases.  Where  it  is  found 
that  an  aKenation  has  been  made  by  a  widow  to  a  person  cognizant 
of  the  Gbemnstaiioe  to  an  eztoEKt  oonsidarably  in  excess  of  what 
the  justifying  purpose  requires,  the  Court,  at  the  instance  of  the 
reversioner,  may  declare  the  alienation  valid  only  as  a  mortgage 
for  the  amount  which  should  properly  have  been  raised. 

BThe  Appellate  Court  has  t^fbre  rightly  held  plaintiffs 
itled  to  redeem.- 
^ut,in  ascertaining  the  amount  which  it  is  incumbent  on  t  lem 
t«jr,  tie  Judge  should,  in  our  judgment,  have  allowed,  in 
addition  to  the  amount  wmt&sA  by  him,  the  sum  of  Rs.  22  8-0 
which  was  paid  to  the  conditional  mortgagee  and  interest  to  the 
fflteit  of  Rs.  52.13-1  on  the  debts  which  were  discharged  by  the 


Althon^  the  inatnnnents  by  which  those  debts  were  sec  ired 
provided  onlj  for  the  payment  of  interest  at  the  rate  of  12  per 
cent,  up  to  certain  dates,  specified  in  them  respectively,  T^hen 
paymettts  were  not  made  at  the  appointed  times,  interest  woul  1  be 
Wdy chargeable  at  the  rate  agreed  &itil  satisfaction  of  the  claim. 
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BuBEAMAKTA  Tho  deoToe  of  the  Appellate  CoTirt  is  varied  by  declaring  1^ 
PoKMvsiia.  ^®  plaintiflh  are  entitled  to  recover  poesession  on  payment  of  tuo- 

thiids  of  Bs.  75-5-9  in  addition  to  the  amount  mentioned  in  Hat 

decree. 

The  parties  will  reispectively  pay  and  receive  proportioiuito 
costs  in  this  appeal. 


x6  »<j.7^9^ 


APPELLATE  CIVIL. 

Befwe  Sir  Charles  A.  Turner^  Kt.^  Ch^f  Jmtiee,  and 
Mr.  Justice  MuUusdmi  Ayyar, 

1^  VIJAYA  (PLAnmPF),  Appbllaot, 

Nofvember  11. 

^Ka4*       ^  SEIPATHI  (Dbfbndaot),  Respohdbnt.* 

S,  a  Hindii,  obtained  a  decree  for  maintenance  at  a  certain  rate  against  B,  her 
V    /        fither-in-law.  After  the  death  of  B,  Y,  who  was  adopted  by  B,  sabeeqaent  to  tlie 
decree,  sued  S  to  have  the  rate  reduced  on  the  ground  that  the  estate  of  B,  whidi 
came  to  his  hands,  was  considerably  diminished  in  value : 

Meld,  that,  as  the  estate  had  been  diminished  by  the  voluntary  acts  of  B  aad  V, 
the  chum  could  not  be  allowed. 

This  was  an  appeal  from  the  decree  of  M.  Cross,  Subordinate 
Judge  at  Kumbakonam. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  Court  (Turner,  O.J.,  and 
Muttusdmi  Ayjax,  J.).  • 

OdpdUchdryar  for  appellant  referred  to  Euha  Bdi  v.  Ganda  Bdi 
(1) ;  1  West  and  Buhler  p.  262 ;  Mayne's  Hindu  Law,  sec.  383; 
Sreeram  Buttacharjee  v.  Puddomookhee  Debia  (2);  Bam  JETuUee 
Koer  V.  The  Court  of  Wards  (3). 
Hon.  Bdmd  Bdu  for  respondent. 

Judgment  : — The  defendant  Sripathi  Amm&l  obtained  a  deciee 
against  her  father-in-law,  Bamudu  Chetti,  declaring  her  entitled 
to^receive  annually  for  her  maintenance  50  kalams  of  paddy  now 
estimated  at  Bupees  50^  fiupees  480  in  cash  and  Biipe€«  60  in  lien 
of  a  residence. 

»  Appeal  60 of  1884 .        (1)  I.L.B.,  1  All.,  694.         (2)  9  W.B.,  152. 
(3)  18  W.B.,  474. 
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The  plaintiff,  Samudra  Yijaja  Chetti,  the  brother-in-law  of  Yuay^ 
Bamudu  Chetti,  who  was  adopted  by  him  subsequently  to  the  sripathi. 
deoee,  hB»  oome  into  Oourt  elaiming  that  the  maintenance  should 
he  reduced,  inasmuch  as  Uie  estate  which  came  to  his  hands  and  is 
now  enjoyed  by  him  is  considerably  less  in  value  and  extent  than 
the  estate  in  the  hands  of  Eamudu  Chetti  at  the  time  the  decree 
was  passed  in  the  defendant's  faTonr. 

The  circumstances  which  the  plaintiff  alleges  as  having  reduced 
the  extent  and  value  of  the  estate  are  the  assignment  of  22J  v^lis 
to  the  widow  and  3  v^lis  to  the  grand-daughter  of  the  deceased 
BaBitid&  Chetti  in  pursmm  ot ilk  will,  the  sale  by  the  plaintiff 
of  about  36  v^lis  in  part  to  satirfjr  lieavy  debts  incurred  by  him  in 
establishing  his  right  of  succession  and  in  part  to  discharge  sums 
which  he  was  dii  eeted  to  pay  by  the  will  of  Bamudu  Chetti. 

The  plaintiff  aUegee  that  tiie  lands  remaining  in  his  hands  are 
only  46  v41is  for  his  own  use,  and  6  v^lis  dedicated  to  a  charity, 
and  he  asserts  that  the  46  v^Us  yield  a  net  income  of  only  a  litUe 
smBxiipeeB  l,pOO; 
HpSIb  alsa  asserts  that  he  has  still  to  pay  debts  amounting  to 
Bj5>ee8 18,000. 

It  is  contended  on  behalf  of  the  defendant  that  a  suit  will  not 
to  alter  the  rate  of  maintenance  which  has  already  been  deter- 
by  judicial  deaiee ;  nest,  that  the  plaintiff  has  not  truly 
the  amount  which  he  received  from  his  adoptive  father; 
[y,  that  the  amount  so  received  and  the  income  which  he  has 
fiqi^yed  was  amply  sufficient  to  discharge  all  proper  expenditure ; 
fm^tij,  that  if,  ^otwithrtanding  the  decree  obtained  by  the 
daftndazit^  the  question  as  to  the  propriety  of  the  rate  of  mainte- 
nance can  be  re-opened,  it  can  only  be  re-opened  when  the 
of  ciroumstanoes  has  been  brought  aboul  independently  of 
mHpfaitaiy  action  of  tihs  petscm  ohaxgeable  with  the  maintenance, 
and  of  those  claiming  under  him  ;  and,  fifthly,  that  if  tiiere  had 
been  deducted  from  the  estate  as  it  stood  in  the  time  of 
Chetti  what  has  passed  out  of  the  hrands  of  the  plaintiff 
aot  of  his  adbptive  lather,  or  by  his  own  act,  the 
would  have  produced  an  ii    ;qo,  in  proportion  to  which  the 

ce  decreed  to  the  defendant  would  stilLbe  reasonable, 
is  imneoessary  for  us  to  determine  in  this  suit  whether  a 
bfr  maintesiaaoe  onoe  passed  can  or  cannot  be  varied  by 
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VqATA    subeequent  proceedings.   Possibly  this  Court  would  hold,  as  has 
AiFA^.    ^^^^        elsewhere,  that  a  reduction  of  the  family  wealth  would, 
under  certain  circumstances,  justify  a  reduction  in  the  allowaace 
assigned  for  maintenance  even  as  the  result  of  judicial  decisioB. 

But  we  are  not  aware  of  any  case  in  which  it  has  hem  hdd 
that  where  the  family  property  has  been  diminished  by  the  volun- 
tary act  of  those  who  are  liable  for  the  maintenance  of  the  famfly, 
8Qoh  reduction  justifies  a  diminution  of  the  rai;e  agreed  or  -allowed 
by  Court. 

To  hold  otherwise  would  be  to  put  it  in  the  power  of  any 
person  liable  to  such  a  charge  to  defeat  the  charge,  and  where 
there  has  been  a  decree  ^  defeat  the  decree. 

To  apply  these  principles  to  the  present  case,  the  J udge  doubts, 
and  it  appears  to  us  not  without  reason,  whether  the  plaintiff  has 
correctly  stated  the  amount  of  property  which  he  received  on  the 
death  of  Bamudu  Chetti.  His  adoptive  father  had  not  only 
possessed  an  estate  in  land  yielding  an  income  of  upwards  of 
15,000  rupees  annually,  according  to  plaintifF^s  own  estimate^  but 
he  had  engaged  in  money  dealings,  and  it  is  improbable  that  he 
left  no  more  than  the  outstandings  admitted  by  the  plaintiS. 
Assuming,  however,  that  the  sum  due  to  him  at  his  deoease  was  no 
more  than  the  30,000  rupees  admitted  by  the  plaintiff,  and  of 
which  he  has  collected  17,000  rupees ;  this  siun  with  the  f^nn^iftl 
income  of  the  estate  ought  to  have  sufficed  to  meet  all  the  neces- 
sary charges  of  litigation.  Of  these  charges  the  plaintiff  produces 
no  account.  They  could  hardly  have  exceeded  15,0OO  rupees 
unless  the  remuneration  for  professional  as^stance  was  much 
larger  than  the  law  required,  or  is  customary  in  practice.  The 
other  causes  which  have  produced  a  diminution  of  tiie  family 
estate,  are  either  ike  will  of  Ramudu  Chetti  or  the  voluntary  acts 
of  the  plaintiff. 

In  the  view  which  we  take  of  the  law,  although  no  doubt 
Ramudu  Chetti  would  have  been  justified  in  providing  maintenance 
for  his  widow  and  also  in  making  provision  for  the  marriage  of  his 
grand-daughters,  the  plaintiff  would  not  have  been  bound  to  give 
effect  to  those  directions  in  such  a  manner  as  to  disable  him.  from 
meeting  the  reasonable  sum  for  maintenance  whiph  had  been 
awarded  by  the  decree  to  the  defendant;  still  less  was  the  plaintiff 
justified  in  surrendering  to  another  daughter-in-law  a  capital  mm 


Di|itized  by  Google 


VOL.  Vm.]  MADEAS  SERIES.  • 


97 


which  would  produce  an  income  largely  in  excess  of  that  enjoyed  BvBRAUAXYk 
by  the  defendant,  or  in  making  payment  of  a  oonsiderable  sum  to  poxxtsXmi. 
wudrnek  9k  mastiapsm,  even  though  Bamudu  Ohetti  may  have 
expressed  his  intention  of  so  doing.    Neither  the  alienations  by 
Bamudu  Ghetti  nor  the  alienation  by  the  plaintiff  can,  under  the 
QaoDmstaiioes,  be  set  up  to*  defeat  the  decree  obtained  by  tiie 

We  consider  then  that  the  Judge  was  fully  justified  in  dismiss- 
ing the  present  suit.  To  hold  otherwise  would  be  t^  sanction  the 
dodzine  that  the  rights  of  third  parties  can  be  suboxdinated  to  the 
aribitrazy  fdsasoxe  of  persons  whose  obligation  to  respe4  th#m  has 
leeu  established  by  judicial  decision. 

1^6  appeal  k  dismissed  with  costs. 


APPELLATE  CIVIL. 

Sir  Charles  A,  Turner^  Kt,j  Chief  Justice,  and 
^  Mr.  Justice  Muttummi  Ayyar. 

BOBEBT  BELL  NIXON  (Insolvent),  Appellant,  i884. 

,  October  U. 

and   


IHE  CHAKCBKBD  MEBOANTILE  BANK  OF  INDIA,  I^ONDONy yjy^ 
AND  CHINA  (Opposing  Cbbdixob),  Respondent,* 

hmimt  A^,  II  ^  12  Fwl.,  ff.  21,  j#.  47, 

By  an  order  made  imder  iiie  proTidions  of  11  k\%  Vict.,  c.  21,  il  wfia  directed 
ibal  an  insolYeat-debtor  was  entitled  to  his  discharge  as  to  all  the  debts  mentioned 
in  his  sch^-dule,  save  and  except  the  debt  duo  to  a  certain  creditor,  and  as  to  .such 
debt  that  the  inaolTont  ahould  he  entitled  to  be  discharged  as  soon  as  ho  had  been  in 
mrfuilj  at  the  gait  of  tlie  eraditar  lor  si^tmcml^  and^waa  further  ordered  that 

imolTeat  be  ooomiitled  to  ousto^j  m  resp^t  of  this  debt  for  six  months  ; 

MM^  that  the  ovcbr  of  committal  ym  within  the  power  given  to  the  Ooiirt  by 
W*iMn47  and  51  of  11  h  12  Vict,  c.  21.  ^ 

This  was  an  appeal  from  an  order  of  Keriian,  J.,  dated  25tli 

Angart  1884,  made  in  the  Insolvent  Coiu't  in  the  matter  of  the 

IfliticHi  of  Eobert  Bell  Nixon,  an  insolvent-debtor. 

The  matoial  portiozi  of  the  judgment  of  Hieman,  J.,  for  the 

fiqpofle  of  this  report,  was  as  follows  \— 

 —r„  m  


•  Aj^pealie  of  1884> 

15 
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KnoH  I  think  the  debts  of  the  insolvent  so  far  exceeded  his  means  of 

CHABTKaiD  P^y^  ^  ^  show  gross  misconduct  in  contracting  his  debts. 
^^^l^lJ^^  He  was  utterly  insolvent,  and  was  so  for  at  least  twelve  months 
before  the  year  1883. 

As  regards  the  debt  of  the  Chartered  Mercantile  Bank  to  the 
extent  of  Bs.  80,000, 1  order  that  the  insolvent  Bobert  Bell  Nixon 
be  discharged,  when  he  shall  be  in  custody  at  the  suit  of  the  Bank 
for  six  months,  and  I  order  the  insolvent  to  be  committed  to 
custody  in  r|ppect  of  the  debt,  to  the  extent  of  Bs.  80,000,  dming 
the  said  period  of  six  months,  and  that  the  Official  Assignee  do 
pay  to  the  insolvent,  while  in  custody,  Bs.  5  per  week. 

"As  regards  the  general  creditors,  who  have  not  made  any 
special  case,  I  will  merely  discharge  the  insolvent  under  section  47. 
He  has  been  before  this  Court,  now^  since  5th  Jul^  1883,  and  his 
future  property  will  be  liable  to  his  debts,  unless  he  may  hereafter 
obtain  an  order  under  section  66."  ^ 

Upon  the  application  of  4be  insolvent,  it  was  ordered  that  his 
soUoitors  should  be  paid  Bs.  250  in  addition  to  the  costs  of  schedule, 
to  enable  the  insolvent  to  appeal,  if  so  advised,  and  that  the  order 
for  arrest  should  not  issue  for  one  month.  * 

The  insolvent  appealed  on  the  ground,  inter  alia^  "that  the 
learned  Commissioner  having  passed  a  final  order  discharging  the 
insolvent  as  to  all  his  debts,  except  the  debt  due  to  the  Chartered 
Mercantile  Bank  of  India,  London,  and  China^  and  as  to  that  debt 
discharging  the  insolvent,  as  soon  as  he  should  have  been  in 
custody  at  the  suit  of  the  said  Bank  for  a  period  of  six  months,  had 
no  power  to  order  the  commitment  of  the  insolvent  to  custody." 

Mr.  8hato  for  appellant. 

Mr.  Branson  for  tiie  Bank. 

The  judgment  ot  the  Court  (Turner,  C.J.,  and  Muttusdmi 
Ayyar,  J.),  after  discussing  the  evidence,  proceeded  as  follows : — 

HVben  we  look  to  the  general  conduct  of  the  insolvent  as  a 
merchant,  there  is  imfortunately  nothing  that  would  justify  us  in 
interfering  with  the  Commissioner's  order:  The  insolvent  knew 
that  his  capital  had  been  lost :  he  must  have  known  at  the  late^ 
i;i  February  and  March  1883  that  his  liabilities  had  increased  so 
hxgelj  that  he  had  been  for  some  time  speculating  with  the 
money  of  his  creditors :  he  nevertheless  c(yitinued  business  which 
Tpis  experience  had  shown  him  involved  considerable  risk,  an4 
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afiowed  the  nLonids  he  rooeiyed  from  Madras  merchants  and  the  Kizon 
Bttokto  go  to  Mb  ganeEal  aooount  and  satisfy  prior  engagements.  OflAHTMD 
Bfo  was  tiins  unable  to  oMain  the  goods,  which,  in  the  case  of  the  ^^"^ 
merchants,  he  had  received  their  monies  to  buy,  and,  in  the  case 
of  the  B^nk,  he  had  represented  himself  as  having  acquired  and 
GooM  boM  M  leoiirity. 

The  order  of  the  learned  Commissioner  appears  to  us  to  be 
within  his  powers  under  sections  47  and  51  of  the  Act.  The  47th 
aection  givas  the  Commissioner  power  to  commit  an  insolvent  to 
eoBtody  tm  mj  debt  or  demand  if  he  is  not  alread;^^  custody, 
and  the  51st  section  gives  him  power  in  the  cases  mentioned  in 
that  section  to  adjudge  that  the  insolvent  shall  be  discharged 
when  he  shall  have  been  in  custody  for  a  time  specified  not  exceed- 
ing two  years.  Imtead  of  committing  the  insolvent,  the  learned 
Judge  nught  have  refused  protection  and  left  the  opposing  creditor 
to  a  suit  to  secure  the  imprisonment  of  his  judgment-debtor,  but 
this  would  have  occasioned  useless  exgense. 

We  diiimiffl  the  appeal  and  allow  the  costs  of  the  opposing 
creditor  in  this  Court  out  of  t^  estate.  •  The  order  of  the  learned 
Commissioner  will  issue  foiihwith. 

Solicitors  for  Nixon  :  Grant  &  Laing, 

SoIuatoTB  for  the  Bank :  Bmmon  &  Branson. 


APPELLATE  CIVIL. 


re  8ir  Charles  A.  Turner^  ^t.^  Chief  Justice^  and  Mr,  Justice 
MutcMns, 

StVABAMA  (Auonoir-PirECHASER),  VrnmomB^ 
and 

TtAlfA  AHII  OXHSBfi  (Jm>aMEirr-BEBT0E8)j  EESP0ia)ENT8,* 

MUltM^OothtSg.  313,  Zl^y—RefHHd  of  pHrchass-monrnj^Lmiiatiofi  Act, 
sch.  II,  art.  174. 


Under  g.  313  of  the  Code  of  Ci\-il  Procedure  a  purchaser  at  a  sale  in  executm  o  ^ 
of  a  dWM  may  reost  the  confirmation  of  tlie  mlc  and  prevent  its  coacluJbri^  while  ^  ^  ^  -  ( 
rato^Slfi  he  may  apply,  after  the  confinnaUon  of  the  sale,  for  refund  of  the         ^  ' 
piiilil!||jl.  y  on  the  gromid  that  nothing  passed  by  the  sale.  ^^^-^  //^ 


1884* 


»  Civil  Revision  Petition  255  of  1881. 
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To  entitle  a  pniohaaer,  under  paia.  2  of  s.  315  of  the  Code  of  Civil  Prooedure,  to 
a  refund  of  pnrohase-money,  it  is  not  necessary  that  a  Court  ^oold  have  decided  in 
other  proceedings  that  the  judgment-debtor  had  no  saleable  interest  in  thf  propetij 
which  purported  to  be  sold,  or  that  the  purchaser  should  haye  obtained  actual  poww 
sion  and  have  been  depriyed  thereof. 

This  was  an  applioation  to  the  High  Court  under  s.  622  of 
the  Oode  of  Civil  Procedure  to  set  aside  an  ord^  of  C.  Oopdian 
N&yar,  District  M6nsif  of  Shemdd,  rejecting  an  application^  made 
on  the  2nd  April*  1884,  under  s.  316  of  the  Code  of  Civil 
Procedure,  Ij^Siyar&md  Krishna  Bhatta,  plaintiff  in  suit  170  of 
1882,  and  purchaser  of  certain  land  sold  in  execution  of  the  decree 
in  the  said  suit  on  the  28th  November  1882,  for  a  refund  of 
purchase-money  paid  by  him  for  the  said  land,  on  the  ground  iliat 
the  judgment-debtors  had  no  saleable  property  therein,  (their  inter- 
est having  been  already  sold  in  execution  of  another  decree)  by 
cancelling  a  receipt  acknowledging  satisfaction  of  the  decree  to  the 
extent  of  the  purchase-money.  The  petitioner  also  prayed  for  an 
order  that  he  should  be  at  liberty  to  recover  the  said  sum  under 
the  decree. 

The  District  MAnsif  dehvered  the  following 

Judgment.— If  debtors  had  no  saleable  interest,  petitioner 
should  have  asked  imder  s.  318  to  set  aside  the  sale,  and  he 
is  now  barred  from  doing  so  under  art.  172  of  sch.  II  of  the 
limitation  Act.  In  my  opinion  s.  315  is  inapplicable  to  the 
case,  inasmuch  aa  the  sale  has  not  been  set  aside  imder  s.  312  or 
B.  313j  nor  has  it  been  found  (by  a  judicial  tribunal)  that  petitioner 
has  been  deprived  of  the  property  by  reason  of  want  of  interest  in 
the  debtors  nor  has  money  been  p»id  to  any  person  as  provided 
therein.   I  reject  the  petition." 

Oopdlan  NdyarAox  petitioner. 

Respondents  were  not  represented. 

The  judgment  of  the  Court  (Turner,  C  J.,  and  Hutchins,  J.) 
was  delivered  by 

Turner,  C.J. — ^It  would  be  idle  to  refer  the  purchaser  to  a 
Buit  (in  which  he  must  be  defeated)  to  entitle  him  to  claim  a 
refund  under  s.  315^  para.  2,  and  there  is  no  reason  why  the 
term  "  if  is  found  "  should  not  apply  to  the  Court  executing 
the  decree  as  well  as  to  any  Court  in  which  the  right  to  insist 
on  the  purchase  is  decided  in  a  separate  suit.  It  is  more  diffi- 
cult to  detennine  why  a  purchaser  who  is  allowed  only  sixty 
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days  for  an  applioation  under  s.  313  should,  if  that  period  Siyabj(ilC 
has  ehuMed  witihont  an  applioation,  be  permitted  to  make  another  lu^i. 
applifcoRBn  under  s.  315,  but  it  is  clear  that  if  we  construe  tiie 
terms  "  is  deprived  of  it  "  as  moaning  a  deprivation  of  posses- 
sion, we  are  putting  on  those  terms  a  meaning  which  they  do  not 
BmBearily  bear,  and  ire  are  exeluding  firom  the  operation  of  the 
seciion  many  ftses  which,  it  may  reasonably  be  inferred,  it  was 
intended  to  include  ;  for  instance,  where  a  purchaser  after  obtain- 
ing a  certificate  applies  for  possession  and  is  resisted  and  is 
gefernwl  to  a  suit  in  which  he  fafls.  This  is  the  case  of  most 
oommon  occurrence.  We  might  also  exclude  cases  which  are 
frequent  where  the  interest  is  one  which  does  not  admit  of  certain 
possession.  On  the  whole,  the  distinction  we  think  between  the 
two  applksfions  under  the  two  sections  is  this,  tTnder  s.  313 
tlie  purchaeer  may  resist  the  confirmation  and  so  prevent  the 
oonclusion  of  the  sale,  while  imder  s.  315  he  may  apply  after  the 
ocmfirmaUon  of  the  sale  for  the  refund  of  the  purchase  money,  on 
iiie  groiind  ^bat  nothing  has  passed  by  the  sale. 

We  set  aside  the  order  o£  the  M^nsif  and  direct  him  to  pass 
m  fresh  order.   We  make  no  order  as  to  costs. 


APPELLATE  CIVIL.  • 

Be/ore  8ir  Charles  A.  Turner^  Kt^  Chief  Justice^  and 
Mr.  Justice  Hutchim. 

JCUNHI  ICOIDIN  (AirCKOK-PtTRCmASEE),  PETiriONER,  IBM. 

^  September  22. 

and  November  20. 

TABATIL  MOIDIN  (Dbckeb-homjer),  Eespondent.*         /S/!^'  3  S3^ 

(Mi  ^tomkirt  UB-^MefmS  of  purchm&  momu^ 

Upon  aa  application  for  refund  of  purchase  money  under  seotioxi  315  of  tbe 
Cbde  of  Civil  Procedure,  the  Mdnsif ,  being  of  opinion  that  the  purchaser  had  in 
coEusion  with  the  judgment -debtor  run  up  tho  prici;  the  Lind  at  auction  far 
btrfond.  its  value  with  a  view  to  prevent  other  property  attached  from  being  sold 
to  Miy^flifl  deoMi  lejected  fhe  app]ication»  except  as  to  a  stun  of  Es.  SO,  whicb 
itpiCBonted  the  aHeyd  value  of  the  judgment-debtor's  interest  in  the  land  brought 
to  sale  by  &e  decree-lioldeT ; 

MeUf  that,  as  the  judgment -debtor  was  found  to  have  no  int(  rest  in  the  Iand| 
flyt  jBichaMflf  vas  entitled  to  a  refund  oi  the ^oney  paid  to  the  decree-holder. 

•  OM  Bevisioii  Petition  U  of  1884, 
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KrjTHi     This  was  an  application  under  section  622  of  the  Code  of  Civil 
Procedure  to  set  aside  an  order  of  P.  Govinda  Menon,  Pisitiiot 

Mwwil''    ^^nsif  of  Emdd,  dated  20th  December  1 883,  made  on  ^kidon 
under  section  315  of  the  Code  of  Civil  Procedure. 

The  petitioner,  Pukkoden  Eunhi  Moidin,  applied  for  a  r^ond 
of  Rs.  475  paid  by  him  on  12th  June  1878,  as  purchaser  of  certain 
land  at  an  auction  sale  in  execution  of  the  decreAn  suit  226  of 
1876. 

Possession  was  not  obtained,  the  land  being  in  the  posseasicm 
of  a  stranger,  and,  in  suit  450  of  1882,  brought  by  the  petitioner 
against  the  decree-holder  and  others  to  establish  his  daim  to  the 
land,  it  was  decreed  that  the  judgment-debtor  in  suit  226  of  1876 
had  no  interest  in  the  Iftnd. 

The  decree-holder  in  suit  226  of  1876,  Tarayil  Moidin,  opposed 
the  petition  for  refimd  on  the  ground  that  the  petitioner  had 
conspired  with  the  judgment-debtor  to  defraud  him.  He  alleged 
that  he  had  only  brought  to  sale  his  judgment-debtor's  panayam 
(mortgage)  right  in  the  land  worth  Rs.  50^  and  that  the  purchaser 
who  was  a  relative  of  the  judgment-debtor  had  bid  at  auction  for 
the  land  till  the  price  exceeded  the  amount  of  the  decree  and  far 
exceeded  the  value  of  ihe  interest^  which,.he  asserted,  was  possessed 
by  the  judgment-debtor  in  the  Imd,  with  a  view  to  prevent  other 
property  attach^  from  being  sold. 

The  judgment  of  the  M6nsif  was  as  follows : — 

''On  looking  into  the  nature  of  the  case  and  the  state  of  the 
paramba,  I  have  no  doubt  whatever  that  the  auction-purchaser 
and  judgment-debtor  have  colluded  and  that  this  mere  uyupa- 
ramba  has  been  purchased  for  more  than  its  real  value  and  that  the 
other  properties  have  been  caused  to  be  released  from  attachment. 
No  man  of  sense  would  purchase  this  paramba  for  Rs.  475.  The 
very  fact  of  purchasing  at  that  price  by  the  auction-purchaser  is 
itself  the  strongest  evidence  of  fraud.  It  is  difficult  to  obtain  dear 
evidence  of  fraud.  It  is  only  possible  to  guess  from  fact.  A 
Court  of  Justice  will  not  execute  a  claim  based  on  fraud.  There 
shall,  therefore^  be  no  order  under  section  315  to  return  the  full 
amount  to  the  auction-purchaser.  I  have  no  doubt  that  the 
decree-holder  in  this  case  mentioned,  without  information,  in  the 
schedule  that  the  debtor  has  a  panayam  claim  of  Rs.  50  on  the 
paramba  in  dispute.  I  think  #iat,  as  the  decree-holder  did  not 
make  sufi^cient  inquixy  when  that  claim  was  mentioned,  he  is  to 

Digitized  by  Google^ 


VOL.  vm.] 


MADRAS  SEEIES. 


103 


petnm  to  the  auction-purcliaser  the  amount  of  the  olaim  alleged  to 
have  Wonged  to  the  debtor.  On  these  grounds,  it  is  ordered 
ttssSd^deGfee^hoMer  shall  return  Rs.  50  to  the  auction-purohaser 
mA  both  fBztiee  shall  bear  the  costs." 

Gopdian  Ndtjar  for  petitioner.  ^ 

Sankaran  N^yar  for  respondent. 

The  judgment  of  the  Court  (Turner,  C.J.,  and  Hutohins,  J.) 
iTOB  dfilmired  by 

TuRNKB,  — In  this  case  a  person  who  purchased  property 
at  auction  in  execution  of  a  dt  (lee  applied  for  possession ;  this 
eiatm  was  xmsted.  He  brought  a  suit  to  vindicate  his  title^  and 
ii  %ia]ifi]d  on  the  14th  October  1882  that  the  judgment-debtor 
had  no  saleable  interest  in  the  property.  He  then  applied  for  a 
refund  of  his  purchase  money.  The  Miinsif  had  reason  to  think 
that  the  pmehaser  had,  in  order  to  defeat  the  right  of  the  decree- 
holder^  run  up  the  price,  and  eventual!}  had  been  declared  to  be 
the  purchaser  on  a  bid  greatly  in  excess  of  the  value ;  and  on  this 
m>uiid  he  refused  a  refund  of  more  than  what  he  supposed  to  be 
sB^K^foftl  value. 

If  it  had  been  found  that  the  judgment-debtor  had  any  saleable 
interest,  the  sale  would  liave  been  sustained  notwithstanding  the 
price  might  have  been  excessive.  * 

The  Aeflree-holder  was  himself  to  blame  for  causing  an  alleged 
ti|^  to  be  brought  to  sale  when  his  judgment-debtor  possessed 

..it  was  obviously  the  intention  of  the  Legislature  that,  when 
no  saleable  interest,  the  sale  shall  be  held  null  and  void,  as 
it  would  be  if  it  had  been  iiku1<  (ttlierwise  thfiui  in  execution  of  a 
decree  of  Court.  The  purchasrr  liaving  Ijeen  deprived  of  the  sup- 
poaed  interest  offered  for  sale,  is  entitled  to  a  refund  of  all  that  he 
ptti,  thongh  the  decree^holder  can  only  be  responsible  for  what  he 
1Mb  actually  received. 

The  Munsif  may  properly  refuse  intt^rest  if  it  is  proved  the 
purahaaor  hafi  largely  contributed  to  the  loss  he  has  sustained  in 


KUNR 

MoxDor 
Taratil 

MoiDIN. 


The  order  of  the  Muusif  is  set  aside  and  he  is  directed  to  pass 
a  fresh  order.  Each  party  will  bear  his  own  costs  of  this  applioa- 
tioiu 
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APPELLATE  CIVIL— FULL  BENCH. 

Befwe  Sir  Charles  A.  Turner,  Kt.,  Chief  Justice^  Mr.  Justice 
KemaHy  Mr.  Justice  Muttmdmi  Ayyar^  Mr.  Justice  Eutchins^ 
and  Mr.  Justice  Brandt. 

1S84.  BiriBBNOB  UNDIB  SBOTIOK  46  OF  THE  INDIAN  StAMP  AcT.* 

November 

Stamp  Act,  toh.  I,  art.  44  (h)-8,  3(13),  $ch,  I,  aH.  29 ;  m'f.  6(c)-Jfor^a^#— 
Aiiiffnment  of  growing  coffee. 

By  an  agreement  made^the  first  day  of  September  1884,  A,  in  conaidenticm  of 
Rs.  1,000  to  be  advanced  to  him  by  B,  assigned  to  B  the  whole  crop  of  c(^ee  then 
growing  upon  a  certain  estate,  upon  trust,  inter  alia,  to  secure  the  repajnneiit  of 
the  sum  advanced. 

It  was  stipulated  that  A  should  cultivate  the  ciop  till  maturity  and  deliva  it 
toB: 

EM,  that  this  document  was  a  mortgage,  liable  to  duty  under  art.  44  (5)  of 
sch.  I  of  the  Indian  Stamp  Act,  1879. 

This  was  a  oase  referred  to  the  High  Gourt^  tinder  s.  46  of  the 
Indian  Stamp  Act^  1879^  by  the  Board  of  Beve/iue.^ 

The  ease  was  stated  by  the  Secretary  to  the  Board  of  Bevenue 
as  follows : — 

am  directed  to  forward,  under  s.  46  of  the  Stamj^Aot, 
for  the  decision  of  the  High  Court,  the  enclosed  document,  by 
which  a  coffee-planter  binds  himself  to  deliver  his  crop  in  retuni 
.  for  advances  of  money  from  the  Bank. 

A  similar  document  was  forwarded  in  referred  case  No.  1  of 
1871,  and  the  Court,  on  15th  January  1872,  decided  that  it  was  a 
mortgage  under  s.  3,  cL  18,  of  Act  XVIII  of  1869.  Since 
then  Act  I  of  1879  has  come  into  force  and  art.  29  of  soh. 
I  is  new ;  but  the  Board  have  ruled  that,  following  the  definiti(ms 
in  the  General  Clauses  Act,  a  coffee  crop  on  the  bushes  is  immoY- 
tible  property,  and  that,  therefore,  such  documents  do  not  fall 
under  art.  29,  but  must  be  treated  as  mortgages  imder  art.  44  of 
BcL  I,  Act  I  of  1879. 


#  Bef erred  case  8  of  1984. 
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•*  Messrs.  Barclay  Sf  Morgan  in  forwarding  this  document  for  1^^^. 


EKEXCR 


adjudication,  urge  the  following  points : —  ^Act^S^g**^ 
(o)  The  document  is  not  a  mortgage  within  the  definition 
given  in  s.  3  (13).  It  transfers  or  creates  in  favor  of 
the  Bank  no  right  over  specified  property.  The  cofiee 
growing  on  the  estate  has  not  arrived,  and  possibly 
may  never  arrive,  at  that  stage  when  it  can  be  called 
a  crop — {^ee  the  decision  of  Sir  Richard  Garth  at  II, 
Calcutta  series,  87—'  The  question  of  stamp  must 
depend  on  the  state  *of  tl^gs  existing  at  the  time 
when  the  mortgage  was  made ').  The  document  does 
not  contemplate  the  existence  of  the  crop.  '  On  the 
contrary,  the  advances  of  money  are  made  for  the 
purpose  of  .calling  the  crop  into  existence.  The 
docimient,  therefore,  does  not  come  within  the  defini- 
tion of  a  mortgage,  and  is  an  agreement  not  otherwise 
provided  for,  chargeable  with  duty  under  art.  5(<?)  of 
the  schedule. 

"  {h)  If  this  decision  of  the  Calcutta  High  Court  is  not  followed, 
the  document  may  be  held  to  fall  under  art.  29  of  the 
schedule.  A(#  III  of  1877  defines  movable  property  so 
as  to  include  fruit  upon  trees,  and  the  Allahabad  High 
Coiirt  followed  this  definition  in  construing  Act  XI  of 
1865— (see  HI,  Allahabad  series,  168). 

"  (c)  If  it  is  held  that  the  document  does  not  fall  imder  art.  29, 
it  must  fall  imder  art.  44.  (i)  and  not  imder  art.  44  {of 
— (see  the  decision  reported  at  VHI,  Bombay  series, 
310). 

"The  Board,  as  at  present  constituted,  iure  of  opinion  that, 
because  the  crop  is  to  be  delivered  only -after  it  is  picked,  the  pro- 
perty to  be  delivered  is  movable  property,  the  General  Clauses 
Act  notwithstanding,  and  further  that  the  property  pledged 
being  non-existent  and  only  potential  at  the  time  of  the  execution 
of  the  deed,  is,  therefore,  not  suflBciently  specific  to  bring  the  docu- 
ment within  the  definition  of  a  mortgage  deed  and  that  it  is  assess- 
able to  stamp  duty  either  under  arts.  29(flr)  or  5((j)." 

The  material  portions  of  the  said  document,  dated  18th 
September  1884,  and  called  an  agreement  made  between  Henry 
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RBrBUBxcB  Wilkinson,  a  coffee-planter,  and  the  Agra  Bank  are  set  ont  in  ihm 


The  Oovernment  Pleader  (Mr.  Shephard)  for  the  Board  of 
Hevenue. 

Mr.  Tarrant  for  the  Agra  Bank. 

The  Government  Pleader. — ^The  document  is  a  mortgage  within 
the  meaning  of  art.  44  (6)  of  sch.  I  of  the  8tamp  Act.  Arts.  14» 
16,  55  are  not  applicable.  The  only  question  which  can  arise  is 
whether  it  falls  within  art.  29. 

[Hutchins,  J. — That  would  (upply  to  the  covenant  as  to  future 
crops.] 

Gbowing  crops  can  be  mortgaged — Fetch  v.  Tutin.{l)  A 
mortgage  is  defined  (if  it  can  be  called  a  definition)  in  s.  3  (13)  of 
the  Act.  The  chief  difficidty  is  as  to  whether  there  is  exi^ang^ 
property. 

In  Moran  v.  Mitta  Bibee  (2)  there  was  an  agreement  for  a 
mortgage.  No  crop  was  assigned,  but.  indigo  was  to  be  manuf  ao* 
tured.  Art.  44  speaks  of  mortgages  generally :  the  nature  of  the 
property  is  immaterial. 

Mr.  Tarrant. — There  can  be  no  crop  till  it  is  mature.  It  ia 
estimated  to  weigh  two  tons.  Money  i#advanced  to  raise  it,  the 
planter  has  to  cultivate  it  till  maturity  and  then  deliver  to  the 
Bank.  The  General  Stamp  Act  of  1879,  imder  which  the  decision 
of  Sir  W.  Morgan,  C.J.,  and  Lmes,  J.,  in  referred  case  1  of  1871 
was  passed,  differs  from  the  present.;  By  cl.  18  of  s.  3  of  that  Act 
Svery  pledge  of  property  is  included  in  a  mortgage.  Nor  is  it 
specified  property  within  the  meaning  of  s.  3  (13)  of  the  present 
Act. 

[Keman,  J. — The  Bank  obtains  an  actual  interest  which  will 
prevent  creditors  attaching  it] . 

As  to  art.  29,  the  crop  is  movable  property — Nasir  Khan  v. 
Karamat  Khan.(3)  Fruit  on  trees  is  movable  property  according 
to  the  General  Clauses  Act  and  Eegistration  Act. 

The  Oovernment  Pleader  in  reply. — All  that  the  instrument 
imder  art.  29  has  to  do  is  to  evidence  an  agreement  to  secure. 

The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Keman, 
Muttusdmi  Ayyar,  Hutchins,  and  Brandt,  J  J.)  was  delivered  by 


^  judgment  of  the  Full  Bench. 


(1)  15M.  AW.,  no. 


(2)  I.L.R.,  2.  Cal.,  56. 


(3)  I.L.B.,  3  All.,  168. 
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Turner,  C.J. — Tho  owner  of  a  coffee  estate,  in  consideration  Rbfbii*nci 
of  advances  made  or  to  be  made  up  to  Rs;  1,000  by  the  Agra  Bank,  ^Acrfs^  4^*!^ 
assigned  to  the  Bank  the  whole  of  the  crop  of  coffee  then  growing 
on  the  estate,  upon  trust  to  sell  the  same  and  apply  the  proceeds  to 
the  satisfaction  of  the  sums  advanced  and  interest. 

It  was  agreed  that  the  crop  should  be  allowed  to  remain  in 
posse^on  of  the  planter,  who  was  to  cultivate,  gather  and  prepare 
the  crop,  and  deliver  it  to  the  Bank.  It  was  further  stipulated  that, 
if  the  proceeds  of  the  growing  crop  were  insufficient  to  meet  the 
advances,  the  planter  should  repay  the  difference  within  one  year, 
and  should,  if  required  to  do  so,  execute  a  charge  on  the  crop  to  be 
produced  in  the  year  1884-85. 

Assuming  that  this  instrument  created  an  interest  only  in 
movable  property,  as  to  which  we  pronounce  no  opinion,  it  created 
not  a  mere  hypothecation  or  pledge  of  the  property  but  an  assign- 
ment of  the  property  by  way  of  mortgage,  and,  consequently,  was 
liable  to  stam^  duty  under  art.  44  (b)  of  sch.  I  of  the  Indian 
Stamp  Act,  1879. 


APPELLATE  CIVIL— PULL  BENCH. 

Btfore  Sir  Charks  A,  Turner,  KL^  CMef  Jmiice,  Mr.  Justice  Keman^ 
Mr.  Justice  Muttusdmi  Ayyar,  and  Mr.  Justice  Hutchins. 

MARI  (Plaintifp),  Appellant,  1834 

October  7. 


and 


CHINNAMMAL  akd  othees  (Dbfendants),  Ebspondbnts.*  //^^'J^/^ 

Hindu  law—Inheritanee-^Stepma.her—Faternal  uncle,  /J  P^-^^'  ' 

Under  the  Hindti  law  which  obtains  in  thelPresidency  of  Madras,  a  stepmother yfi^  ^z^"^' 
dm  not  micceed  to  the  estate  of  her  stepson  in  preference  to  a  paternal  uncle. .  .    . , 

Kmwmravilu  v.  Vtnma  Ooundan  {I.L.R.,  6  Mad.,  29)  and  MtUtammdl  v.  Venga-/  f  ^^^^  '  * 
IMmi  Ammdl  (I.L.B.,  6  Mad.,  32)  approved.  J^y/^y/  ' 

This  was  an  appeal  from  the  decree  of  J.  H.  Nelson,  District  *   /  / 

Jod^  of  South  Arcot,  dated  21st  May  1881,  confirming  the  decree       ^ ' 

rf  Adiappa  Chetti,  Subordinate  Judge  at  Cuddalore,  in  Suit  88  of  ^  7  /^a^/  f  ,  - 

1880.  11— V.:, 

•  Second  Appeal  697  ^S"^       2S>'  "J 
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Mari  The  facts  appear  from  the  judgment  of  the  District  Court, 

Chinnamm^l.  which- was  as  foUows  :— 

"  The  plaintiff  appeals  against  the  decree  of  the  Lower  Court 
dismissing  his  suit  for  the  recovery  of  the  possession  of  certain 
immovables  recently  possessed  and  enjoyed  by  his  divided  nephew 
Gopdl  PadayAchi,  and,  after  the  death  of  that  individual,  possessed 
and  enjoyed  by  Gopdl  PadayAchi's  stepmother,  the  present  defend- 
ant No.  1. 

*'  I  see  no  reason  to  question  the  propriety  of  the  Lower  Court's 
decision,  and  accordingly  affirm  its  decree  and  dismiss  this  app^ 
with  costs. 

"  No  doubt  *  mother '  includes  ^stepmother,'  and  if  the  estate 
in  dispute  be  regarded  as  that  of  the  deceased  Gopdl  Padaydchi, 
the  defendant  should  take  it  in  preference  to  the  plaintiff. 

But  in  truth  the  estate  should  not  be  so  regarded.  Rightly 
and  properly  looked  at,  this  is  a  joint  family  estate,  the  manage- 
ment of  which  has  devolved  successively  upon  Arunachala  Pada- 
ydchi,  his  son  Gopdl  PadayAchi,  and  lastly  upon  the  defendant. 

"In  Indian  families  ordinarily  the  most  capable  individual 
is  made  or  becomes  the  managing  member,  and  it  chances  not 
infrequently  that  the  most  capable  member  is  a  female.  In  the 
present  case,  upon  the  death  of  Gt)pdl  Padaydchi,  the  management 
naturally  devolved  upon  his  mother-in-law,  ancT  it  is  her  duty  as 
managing  member  to  preserve  the  estate,  provide  herself  with 
maintenance,  suitably;settle  her  daughter,  and  do  various  other 'acts. 

The  plaintiff,  having  many  years  ago  separated  himself  from 
this  family,  can  have  no  concern  now  in  its  management  and  no 
right  over  the  corpus  so  long  as  one  of  its  members  remains. 

"  The  question  of  unchastity  was  not  raised  upon  the  pleadings, 
and  the  Lower  Court  did  right  in  disregarding  it." 

On  the  10th  August  1882  the  case  was  argued  by  Bdmd  Rdu  for 
appellant  and  Amnddcharlu  for  respondents,  cuid  judgment  was 
reserved;  and  on  the  2nd  of  February  1883  the  Court  (Keman 
and  Muttusdmi  Ayyar,  JJ.)  remitted  the  following  issues  to  the 
iDistrict  Court  for  trial : — 

"  i.  Whether  defendant  No.  I,  stepmother  of  Gopdl  deceased, 
married  again  after  the  death  of  her  husband. 

"  ii.  Whether  in  Southern  India,  by  usage  prevailing' or  by 
the  usage  of  the  caste  of  the  parties,  a  stepmother  is 
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entitled  at  all  to  sueooecl  to  the  inheritance  of  lu  r  sto])- 
soii|  and,  if  so,  is  she  so  entitled  before  his  paternal  ^ 


On  tlio  2.3rd  April  1883  the  District  Judge  (J.  Hope)  returned 


"  It  is  admitted  on  both  sides  that  defendant  No,  1  did  not 
nmxry  agam  after  the  death  of  her  husband,  the  father  of  Gopdl 
Padajaehi.  * 

'^The  Vakil  for  the  respondents  Nos.  1  and  3  states  that  he 
has  no  e^enoe  to  prove  that,  cither  by  usage  prevailing  in 
Sgirfliem  lodia  or  by  the  usage  of  the  caste  of  the  parlies,  a  step- 
mother is  entitled  to  su<*eeed  to  the  inheritanco  of  lior  stf^p?^on  ; 
noarhas  he  any  author  it  ics  to  cit'^  in  supi'Di-t  of  i\\r  (Mmteiition. 
It  has  been  ruled  that  in  conipetitiou  with  a  sup  in  da  of  the 
deoeoaed,  a  8te|«Hother  cannot  succeed — Kiimamvelu  v.  Virana 
Gouhdand), 

"  Both  issues  referred  by  the  High  Court  are  thorefore  found 
in  the  negative/* 

On  the  9Xk  August  1883  the  following  judgments  were  deli- 
wwd: — 

Kernan,  J.— The  plaiutitf  is  the  paternal  unt-lr  of  (jopal 
Paday4chi,  ,who  died  without  issue  and  without  leaving  a  wife. 

The  father  of  Gop£I,  Arundehalam,  was  brotlier  of  the  plaintiff, 
Snd  these  brothers  and  their  faniilies  were  divided. 

Arundchalam  was  married  twice.  Gropal  was  the  son  of  tho 
&et  wife  and  she  died  before  Gopdl. 

Befeb^llit  No.  1,  ChinnaimnAl,  is  tho  second  wife  of  Arun4* 
dudam  and  stepmother  of  Gbpal,  and  she  had  not  any  child  by 
her  husband. 

Defendant  No.  2,  M^nAkshi,  is  her  daughter,  but  not  a  daughter 
ol  AronAc^alain.  On  the  death  of  Arundehalam,  his  son  Gop&l 
became  possessed  of  the  property  allotted  to  his  father  on  parti- 
tioxL    Gopdl  and  his  father  were  not  divided. 

On  the  death  of  Gopdl,  defendant  No.  1,  as  his  stepmother, 
took  possession  of  Ms  property. 

This  suit  has  been  brought  to  recover  this  property  from 
defendant  No.  1. 


the  following  findings  on  these  issues : — 


(1)  I.L.R.,  6Mad.,  29. 
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Hari  The  Munsif  held  that  defendant  No.  1,  as  stepmother  of 
CHiNNAMMiL.  Gopal,  is  entitled  to  hold  the  property.  The  District  Judge  held 
that  a  stepmother,  as  a  mother  within  the  Hindu  law,  is  entitled, 
as  such,  to  succeed  to  property,  and  that,  if  the  property  bdonged 
to  Qopdl,  she  should  be  entitled  to  hold  it.  He  also  held  fiiat 
the  property  of  GopAl  was  joint  family  property,  and  that  def ^d- 
ant  No.  I,  as  manager  of  the  joint  family,  was  entitled  to  hcid 
the  property  and  maintain  herself  and  her  daughter,  and  that,  aa 
the  plaintiff  was  separated  from  Arun&chalam  and  his  family  for 
many  years,  he  has  no  claim  to  the  property. 

The  District  Judge  does  not  say  who  the  members  of  tiiejaini 
family  to  which  he  alludes  are,  either  by  general  or  individual 
description.  We  do  not  see  that  Gop&l  was  at  his  death  the  mem- 
ber of  any  joint  family. 

The  defendant  No.  2  is  not  a  member  of  his  family.  If  the 
defendant  No.  1  is  entitled  to  the  property,  there  is  no  one,  so  &r 
as  appears  on  the  record,  who  is  a  member  of  any  joint  family 
with  her.  We  entirely  dissent  from  the  judgment  of  the  District 
Judge  on  this  point.  Gopdl  died  divided  from  the  rest  of  his 
kinsmen. 

The  next  question  is  whether  the  defendant  No.  1,  the 
mother  of  Gbp^,  is  entitled  to  his  property. 

On  this  subject  there  is  a  decision  exactly  in  point,  which  must 
govern,  in  3,  Indian  Jurist,  p.  561 — Kumaravilu  v.  Vlram  Chun- 
dan{\). 

In  the  judgment  it  is  said  of  the  stepmother,  who  claimed 
to  succeed  to  her  son,  that  a  divided  childless  Hindu  is  not  a 
mother within  the  meaning  of  Mit&kshard,  ch.  ii,  s.  iii,  and 
that  the  word  mother  "  includes  only  the  natural  mother.  It  is 
also  said  that,  as  against  a  sapinda,  it  is  clear  she  cannot  sucoeed 
to  the  estate  of  her  stepson. 

We  agree  in  that  decision,  for  which  there  are  many  authorities. 
However,  the  Court  then  went  further,  and  it  is  then  said,  **  she 
does  not  participate  in  the  offerings  of  the  stepson  to  his  father.'' 
^he  is  not  a  sapinda,  therefore,  in  the  sense  of  being  connected 
with  the  funeral  cake  (D&yabhiga,  ch.  xi,  s.  vi,  sloka  3),  nor  is  die 
sapinda  or  of  one  body  with  her  stepson  in  the  Mitdkshard  sense. 


(1)  I.L.R.,  6  Mad.,  29. 
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Ill 


We  have  beea  pressed  by  Mr.  Ananddcharlu  to  refer  the 
matter  to  a  Full  Bench  as  a  oaae  of  much  general  importance. 
Vcty  many  argAnenta  have  been  adduced  to  show  that  a  step- 
mother  is  a  sapinda  of  her  deceased  stepson. 

1  should  wish  to  see  this  question  decided  on  full  argument ; 
bafc  I  do  not  feel  sufficient  doubt  on  the  subject  to  say  that  it 
ought  to  he  submitted  i0  a  Full  Bench^  though^  if  Mr.  Justice 
MuttusAmi  Ajyar  thinks  well  of  it,  I  am  willing  to  do  so.  I  have 
not  S.  A.  624  of  1881^  referred  toby  Mr.  A-nanddchciirlUj  nor 
S.  A.  163  of  1874,  refeared  to  by  Mr.  Rdmd  Bdu  and  by  the  Court 
in  8,  Indian  Juxiiit,  p.  SML 

^It  TTi  sAMi  Aytar,  J. — I  concur.  The  parties  to  this  appeal 
aane  Padayachis  by  caste.  The  plaintiff,  Mari  Padaydchi,  had  a 
hrothar  named  AronAohala  Padaydchi,  who  died  leaving  a  son, 
Gopil  Faday&du,  \gf  \m  tsat  wife,  and  defendant  No.  1,  his  second 
wife.  Amndchala  had  divided  from  his  brother,  the  plaintiff, 
and,  upon  his  deaths  Gopdl  succeeded  to  his  property.  Gop&l 
died  nnmamed,  and  plaintiff  claimed  his  property  as  his  heir 
nsdor  the  Hind6  law. 

Defendant  No.  1  pleaded  an  oral  bequest  by  Qop&l  in  her 
iavor  and  that  of  her  maiden  daughter,  defendant  No.  2,  and 
farther  contended  that,  under  the  Hind6  law,  she  was  entitled  to 
take  her  stepson's  propetrty  in  preference  to  his  paternal  uncle,  the 
plaintiff.  The  Subordinate  Judge  refused  credit  to  the  evidence 
produced  l\v  defendant  No.  1  to  establish  the  nuncupative  will 
set  up  by  her,  but  he  considered  that  the  word  "  mother  "  in  the 
MitflGHhar&  inohided  a  stepmother,  and  dismissed  the  plaintiff's 
it.  At  the  final  hearing  in  the  Court  of.  First  Instance,  the 
,  :;iintiff  imputed  want  of  chastity  to  defendant  No.  I,  but  the 
.subordinate  Judge  declined  to  entertain  the  ple|,'ob8erving  that, 
if  her  subsequent  misoonchtflt  deprived  her  of  her  right  of  suoces- 
fiioii,  the  suit  ought  to  have  been  so  framed. 

On  appeal,  the  District  Judge  agreed  in  the  opinion  that  the 
word  ^mother"  in  the  Mit4kshar4  included  the  'stepmother,  but 
oonmieiedtiie  estate  as  a  joint  family  estate,  of  which  the  manage-  • 
ment  devolve<l  suceessively,  fiist  on  Arundchala  Padaydohi,  then 
on  his  son  Gop41  Padayaehi,  and  lastly  upon  the  defendant  No.  1. 
He  obeierved  also  that  the  question  of  imchastity  was  not  raised 
bj  the  pleadings,  and  dismisfiect  the  appeal. 
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Mabi  As  Gopdl  Padaydchi  was  a  divided  nephew,  I  do  not  think 

Chinnamjial.  that  we  could  regard  his  property  as  oonimon  to  him  and  to  the 
plaintiff,  but  I  agree  with  the  Judge  that  tlie  qflestion  of  want 
of  chastity  was  not  raised  by  the  pleacliugi*.    The  sul^tantial 
question,  therefore,  for  decision  is  whether  the  word  "  mother  in 
the  Mitdkshard  includes  the  stepmother,  and,  if  not,  whether  she 
is  a  gotraja  sapinda  entitled  to  succeed  to  Q-opdl  in  preference  to 
his  uncle  according  to  the  Mitdkshard  law.    It  was  held  by  this 
Court  in  Second  Appeal  565  of  1878(1)  that  a  stepmother  was 
not  a  sapinda ;  that  the  word   mother  "  in  the  Mitdkshard  did  not 
include  the  stepmother ;  and  that,  as  against  a  sapinda,  she  oould 
not  succeed  to  her  stepson.    In  that  case  the  Court  observed  as 
follows :  "  She  does  not  participate  in  the  offerings  of  the  step- 
son, £md  she  is  not  a  sapinda  therefore  in  the  sense  of  being  con- 
nected by  the  funeral  cake  (Ddyabhdga,  ch.  xi,  s.  vi,  sloka  3),  nor 
is  she  sapinda  or  of  one  body  with  her  stepson  in  the  Mitdkehard 
sense  "  (West  &  Biihler,  174).    The  very  reason  assigned  in  tiie 
MitAkshard,  ch.  ii,  s.  iii,  slokas  3-5,  for  the  preference  of  the  mother 
over  the  father  as  immediate  successor  to  the  son,  shows  that  the 
natural  mother  is  intended  in  that  passage.  A  Full  Bench  decision 
of  the  Calcutta  High  Court,  Lalla  Jotee  Lall  v.  Mussamat  Duranee 
Kooer(2),  decides  against  her  right  to  succeed.    Reference  was 
also  made  to  S.  A.  163  of  1874  of  this  Court.    In  that  case,  ihe 
appellant,  a  stepmother,  sued  to  eject  a  tenant  who  held  under 
her  stepson,  but  the  tenant  pleaded  a  holding  under  a  sapinda  in 
answer  to  the  daim,  and  her  suit  was  dismissed.    As  there  is, 
however,  no  judgment  on  record,  the  reasons  on  which  her  claim 
wa^  disallowed  cannot  now  be  ascertained  with  precision.  In  A. 
624  of  1881(3)  a  stepmother  claimed  to  succeed  to  her  stepson 
in  preference  to  his  paternal  grandmother.  Following  ^;he  decision 
in  S.  A.  565  of  1878,  the  Court  dismissed  her  suit,  though  it  was 
then  observed  that  she  might  be  a  bandhu.   The  Full  Bench  deci- 
sion of  the  High  Court  at  Calcutta  proceeded  on  the  view  that  flie 
.  words  "  mother    and  "  grandmother,"  as  used  in  the  MitdksharS 
•in  connection  with  inheritance,  did  not  include  stepmother  and 
step-grandmother.    Adverting  to  the  contention  that  the  word 

(1)  I.L.U.,  5  Mad.,  21). 
•  (2)  VyavastM  Chandriku,  vol.  i,  p.  Co3 ;  s.c.  B.L.R.,  tup.  vol.  67. 

(3)  I.L.R.,  5  Mad.,  32. 
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"  mother  ^'  in  the  Mitakshara,  eh,  i,  s.  vii,  sloka  2 — ^where  a  share  is  Mabi 

allotted  to  her  on  the  occasion  of  partition  among  sons  after  the  CHiKWAjmiL. 

deoeim  of  their  father — injolades  stepmother^  the  dfeife  ohserved 

that  though  the  word  **  mother    may  include  stepmother  in  some 

cases,  it  does  not  do  so  in  all  cases.    This  was  a  suit  in  the  Mithila 

ooontiy,  and  it  was  decided  imder  the  Mitikshard  law  as  the 

TrdiiB,  Caxmt&mani  of  Ydchespati  liMmi  t^ifili  is  a  work  of 

special  authority  in  the  Mithila  School,  contaiaed  a  qmnal  rule  on 

the  sabject.    In  LaMimi  Bdi  \%  Jayram  I[ari(l)^  however,  it  was 

held  that  wives  of  gotraja  sapindas  have  rights  of  inheritance 

eo-extenaiTe  with  those  of  their  hnshaods,  moA  that  tih^  succeed 

after  them.    In  that  case,  the  competition  was  between  the  widow 

of  the  great-grandson  of  the  deceased's  paternal  grandfather's 

grandfather^  and  the  male  heits  who  were  fifth  in  dsmut  from 

the  fatliar  of  the  same  ancestor.    Li^ereei&g  the  widow's 

claim,  Mr.  Justice  Melville  roft'iTcd  first  to  Mit5kshard,  ch.  ii,  s. 

V,  sloka  5,  wherein  the  paternal  great-grandmother  is  declared  to 

he  an  heir,  and  then  to  the  opinion  of  the  commentator,  Visf  ^svara 

Bhatta,  the  author  of  the  Suhhodioi^  viiE.,  tliat  by  a  logical 

interpretation  of  the  Mitdkshara,  the  wives  of  all  sapindas  and 

sam&nodakas  have  rights  of  inheritance  co-extensive  with  those  of 

their  husbands. 

Sir  Thomas  Strange  observes  &ai  stepmothers  are  no  heirs« 
and  refers  in  support  of  his  opinion  to  Manu,  cih.  ix,  s.  185,  and  to 
D4yahhdga,  ch.  xi,  s.  vi,  slokas  3  and  4. 

In  support  of  this  second  appeal  it  is  aa^^ued  thl^  word 
'^mother  in  ch.  i,  8.  vii,^  includes  stepmother ;  that  she  is  not  only 
connected  with  funeral  offerings,  hut  that  she  is  also  a  sapinda  in 
ike  Mitakflharfi  sense  of  the  term ;  that  she  is,  at  all  events,  entitled, 
to  succeed  to  her  stepson  as  a  gotraja  sapinda  in  preference  to  his 
paternal  unde;  andlliat  we^omldiBfear  iMfl  case  to  a  Full  Bench, 
as  the  question  is  one  of  general  importance. 

There  can  be  uo  doubt  that  the  word  "  mother"  either  in  Mitdk- 
diadi,  ch.  ii,  s.  iii,  slokas  1,  2  or  5,  does  not  indnde  the  stepmother. 
&  doka  5  the  ground  of  her  pri&rence  to  the  £atiier  is  said  to 
consist  in  her  not  being,  unlike  the  f  ather,  a  common  parent  to 
other  sons.    Prior  to  the  date  of  the  Mit4kshar4  there  was  a  school 


(1)  6  BOIII.H.O.B.,  152. 
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Mari     of  lawyers  represented  by  Dhdr^svara,  who  oontended  that  even  the 
CsmvAuulL.  patOTnal  grandmother  excluded  the  father  in  order  that  the  inhe- 
ritance  might  not  pass  to  sons  dissimilar  by  class  or  of  another 
tribe.   This  might  be  said  to  explain  why  the  natural  mother  was 
originally  preferred  to  the  father,  and  why  the  stepmother  was 
not  admitted  as  heir  along  with  her  (see  Mitdkshard,  ch.  ii,  & 
iv,  sloka  2).   Nor  can  the  contention  that  the  word  "  mother  *^  in 
sloka  1  includes  stepmother  be  upheld.    The  word    pitarau"  in 
Y&jnavalkya's  text,  which  the  Mitdkshard  resolves  into  mother  and 
father,  is  an  irregular  compound.   According  to  the  method  of 
Sanscrit  grammarians,  a  compound  is  formed  in  a  regular  way 
either  by  cumulation  with  the  conjunctive  particle  expressed  after 
each  noun,  as  in    m&tacha  pitacha,"  or  by  reciprocation  with  the 
conjunctive  particle  implied,  as  in  the  compound  word  "  m4ta 
"  pitarau."  It  is  formed  in  an  irregular  way  by  the  retention  of  the 
second  noun  and  the  omission  of  the  first  noun,  the  conjunotm 
import  being  denoted  by  the  plural  termination  as  in  the  word 
pitarau."  According  to  the  emendatory  rule  of  K&tydyana  as  to 
the  formation  of  compounds^  the  more  revered  object  is  to  be 
placed  first.  Interpreting,  then,  the  word  "  pitarau"  in  Y&jnaval* 
kya's  text  with  reference  to  these  rules  of  Panini  and  Kdtydyana, 
the  mode  in  which  the  Mitdkshard  resolves  the  compound  word  is 
in  accordance  with  the  Sanscrit  grammar.    That  it  is  so  is  aiao 
evident  from  the  word  "  mother"  being  placed  before  the  word 
father"  in  Patangili  Mah&b&shika,  the  greatest  work  in  existence 
on  Sanscrit  grammar  (see  Stokes,  H.L.B.,  442).  Whatever  doubt 
there  might  be  as  to  whether  Yajnavalkya  used  the  irregular 
compound  "pitarau"  with  reference  to  the  exigencies  of  the  verse, «| 
hinted  by  Dr.  Burnell  in  his  introduction  to  Vyavahdra  Nimaya^ 
or  with  reference  to  the  superior  claims  of  the  mother  to  reverenoc^ 
there  can  be  no  room  to  doubt  that  the  author  of  the  Mitdkshasd 
took  it  in  the  latter  sense^  since  he  interprets  it  according  to  the 
method  of  grammarians.    This  may  not,  however,  be  conolosivey 
for  all  the  leading  commentaries  in  Southern  India  dispute  Hie 
mother's  priority ,  of  claim.   In  Smriti  Chandrikd,  ch.  xi,  s.  iii, 
t      sloka  9,  the  father  is  preferred  to  the  mother,  and  in  Madhaviya, 
6.  38,  the  conflicting  smritis  on  the  subject  are  mentioned,  and 
the  commentator  remarks  that  what  is  proper  should  be  admitted* 
The  only  legal  mode  of  determining  what  is  proper  where  the 
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smritis  confliot  with  one  another  is  a  reference  to  approved  mabi 
naage.    In  ch.  iv,  b.  viii,  para.  14,  Nilakanta,  the  author  of  the  cniNNAMiiiCL. 
YjmfAib^  Mayokh^  plaoes  flliiBiiiieir  before  the  mother  and  ques-  • 
tions  flie  rule  of  priority  prescribed  by  the  Mitdkshard.    In  the 
Vyavahdra  Nimaya  of  Varadarijd,  a  nafive  of  the  Tamil  country 
1^  lived  at  the  end  of  the  sixteenth  century,  both  parents 
sie  Bfdd  to  iohevit  on  tlid  authority  of  the  text  of  Manu 
(seepage  36). 

In  Smriti  Chandrikd,  ch.  xi,  the  commentator  mentions  the 
several  arguments  in  oonnexion  nifii  the  prior  claim  of  the  mother 
nd  refoteB  them  alL 

L  As  to  the  argument  that  the  mother  confers  greater  bene- 
fit on  her  son,  because  she  bears  him  in  the  womb,  nurtures  him 
daring  his  infancy,  and  because  a  mother  is  said  to  surpass  a 
tiiimmd  iaXbsm  m  veomdum,  ha  observes  that  the  father  too 
VoMftb  the  son  and  imparts  knowledge  to  him,  and  cites  a  text 
iMA  says,  "  of  the  two,  the  father  is  pre-eminent  because  the  seed 
is  considered  important." 

n.  Qe  next  adverfai  io  &e  aa^mnent  of  the  Mit&kshair&  that 
the  father  is  a  common  parent  to  the  sons  of  a  rival  wife,  while  the 
mother  is  not  so,  and  characterizes  it  as  mere  prattle,  adding 
that,  as  between  a  mother  and  a  father,  there  can  be  no  distinction 
IB  nqMot  <rf  piepinqiiiijyp  to  tlie  mm.  As  to  the  argument  that 
tha  word  "mother"  stands  first  when  the  irregular  oompoimd 
"pitarau"  is  reduced  to  the  regular  compound  "  m&ta  pitarau,"  he 
deekres  that  it  is  insipid,  and  relies  on  the  observation  in  the  fifth 
daptar  of  tbe  MimaoM^iB'  tOBiiexioii  with  the  irregular  compound 
S&rasavatau  (two  sacrifices)  that  there  is  no  rule  apparent  in  the 
word  itself  as  to  the  order  in  which  the  two  sacrifices  are  to  take 
place.  He  then  proceeds  to  notice  the  theory  of  Srikara  that  both 
tbs  ftOm  and  mother  iahecit  together  and  divide  the  heritage 
Iwtween  them,  and  rejects  it  on  the  ground  that  distinct  rights, 
quite  independent  of  each  other,  are  created  in  the  parents.  As  to 
tlie  last  argument,  that  a  titeviiie  brother  is  preferred  on  account 
of  lie  uterina  relation  oonsefoeat  on  the  community  of  the  womb, 
the  author  of  the  Smriti  Ghaiidrik&  says  that  "  it  is  an  argument 
as  weak  as  the  support  of  a  Eusa  gross,"  and  that,  although  one 
may  be  more  attached  to  his  uterine  than  to  his  half-brother,  he  is 
nittUe  to  ooQodrVe  how  a  mother  could  become  thereby  a  preferable 
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Maei     heir.   This  strong  oondemnation  of  the  interpretation  plaoed  hj 
OhinnamiUl.      Mitdkshard  on  the  word  '^pitaran,'^  and  of  the  reasoning  in 
^         its  support  in  a  work  of  special  authority,  and  in  other  conimeiiU 
aries  prevalent  in  the  South,  oountenanoes  the  oontenticm  for  tiie 
appellant  that  it  is  unsafe  to  adopt  the  interpretation  and  reasoning 
•    in  the  Mitdkshard  as  conclusive  on  the  subject  of  the  stepmother's 
right  to  inherit. 

As  to  the  sense  in  which  Ydjnavalkya  used  the  word  "  mother,** 
all  the  oonmientaries,  including  the  Mitdkshard,  interpret  it  as 
including  stepmother  in  the  chapter  on  "  Allotments  to  be  mads 
to  women  on  the  occasion  of  partition  anjong  sons  after  the  deoeass 
of  their  father"  (see  Mitdkshard,  ch.  i,  s.  vii,  sloka  1 ;  Smriti 
Chandrikd,  ch.  iv,  s.  14 ;  Madhaviya,  s.  22 ;  Vyavahdra  Nimaya, 
page  10).  There  are  also  several  smritis  in  which  a  stepmother 
is  said  to  be  equal  to  a  mother.  Manu  says  in  ch.  ix,  183  :  **  If 
among  all  the  wives  of  the  same  husband,  one  brings  forth  a  male 
child,  all  are  mothers  of  male  issue."  Vydsa  says:  "Childless 
wives  of  the  father  are  declared  to  be  equal  sharers,  and  all  grand- 
mothers are  declared  equal  to  the  mothers"  (Madhaviya  s.  22). 
Vishnu  says :  "  Mothers  receive  allotments  according  to  the  shares 
of  sons"  (Smriti  Chandrikd,  ch.  iv,  s.  14).  Brahaspati  says: 
"  Their  [sons']  mothers  get  equal  shares  (Vyavahdra  Nimaya, 
p.  10).  Though  all  these  smritis  refer  to  allotments  to  be  made 
to  women  on  the  occasion  of  partition  among  sons,  they  neverthe- 
less  show  that  the  word  "mother,"  as  used  in  smritis^  may 
include  a  stepmother.  As  to  her  status  in  relation  to  funeral 
oblations,  it  is  no  doubt  stated  in  Ddyabhdga,  oh.  xi,  s.  vi,  sloka 
3,  that  stepmothers  do  not  participate  in  the  funeral  offerings,  and 
that  the  introduction  of  stepmother^  at  the  periodical  obsequies  is 
expressly  forbidden.  A  text  is  also  cited  to  the  effect  "  that  who- 
soever die^  whether  man  or  woman,  without  male  issue,  for  suoli 
person  shall  be  performed  fimeral  rites  peculiar  to  the  individual, 
but  no  periodical  obsequies."  The  practice,  however,  obtaining  in 
Southern  India  is  at  variance  with  this  text.  Stepsons  not  oi^y 
perform  their  stepmothers*  funeral  ceremonies  in  default  of 
natural  sons,  but  they  also  perform  their  annual  sradhas.  If  the 
first  wife  dies  childless,  the  husband  performs  her  funeral  and 
sradha,  and  if  he  marries  after  several  years  a  second  wife  and 
gets  a  son  by  her,  the  duty  of  performing  the  first  wife's  sradha  is 
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transfeocred  from  him  to  the  stepson  directly  the  latter  is  invested  Mabi 
with  the  sacrificial  thread  and  thereby  enabled  to  perform  religious  cwvijsuih. 
rites.  Furthermore,  if  there  are  several  stepsons  and  the  one 
psriorming  the  sradha  for  their  stepmother  dies,  the  duty  devolves 
in  practice  on  the  surviving  senior  stepson.  Again,  both  the 
stepson  and  stepmother  are  under  pollution  on  each  other's  death 
for  a  period  of  ten  days,  as  is  the  case  with  sapindas  within  seven 
dflgrees.  According  to  ceremonial  law,  stepmothers  assist  their 
husbands,  in  defaidt  of  natural  mothers,  in  performing  the  cere- 
nuHiies  prescribed  for  the  upan4yanam  or  investiture  of  a  stepson, 
or  for  the  bestowal  in  marriage  of  a  stepdaughter.  This  practice 
is  founded  upon  Vythindtha  Dikshatiyam,  a  work  of  authority  on 
oeremonial  observances  in  this  part  of  the  country,  and  he  ob- 
viously carries  out  the  principle,  which  is  still  binding  in  the  case 
of  adoption,  that  the  son  of  a  man  by  one  of  his  several  wives  is 
t^  son  of  all  (Manu^  ch.  ix,  s.  183).  Her  son  is  a  sapinda  as 
hilt-brother^  and  her  husband  is  a  sapinda  as  father^  and  to  both 
tfese  she  is  a  sapinda. 

Aooording  to  the  practice,  therefore,  in  Southern  India,  I  do 
not  see  my  way  to  saying  that  a  stepmother  is  not  a  sapinda  or  a 
female  sapinda  having  no  connexion  with  funeral  oblations  and ' 
ammal  sradhas.  Nor  does  she  appear  not  to  be  a  sapinda  in  the 
]Gtikshar&  sense  of  the  term.  In  this  sense^  brothers'  wives  are 
odd  by  the  author  of  the  Mitdkshard  himself  to  be  sapindas, 
beeonse  by  union  with  their  husbands,  they  produce  sons  who  are 
mmected  with  one  body,  that  is  to  say,  the  body  of  their  grand- 
ftAsr,  and  the  reasoning  would  apply  with  equal  force  to  step- 
iBOthers.  As  in  the  case  of  women,  their  gotras  are  changed  by 
ttizriage  from  the  gotra  of  their  father  to  those  of  their  husbands ; 
■  Aepmothei^  a  gotraj  a  sapinda  and  she  cannot  be  said  to  be 
ipVBg  of  a  different  family  within  the  definition  of  a  bandhu 
Miiaiiied  in  the  Mitdkshard,  ch.  ii,  s.  v,  sloka  3,  for  by  marriage 
Bheisy  by  a  fiction  of  law,  bom  again  in  the  family  of  her  hus- 
Wadyand  if^  therefore,  she  is  not  a  gotraja  sapinda,  she  is  not  also 
abafidhu. 

Taming  next  to  the  general  principles  of  Hindu  law  as  to  the 
•Bdcteion  of  women  as  gotraja  sapindas,  the  first  that  deserves 
atteniion  is  the  Vedio  rule  of  exclusion  of  women  from  inherit- 
ttioe.    This  is  founded  upon  a  passage  in  the  Taittiriyam  or  the 
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Mart  Blaok  Yajurveda  that  females  and  persona  wanting  in  an  o^an 
CHiNNAMiciL.  member  are  incompetent  to  inherit  (Smiiti  ChandrikSy 

oh.  iv,  s.  6). 

With  reference  to  the  sutras  of  Baud&yanaand  Apastamha^ 
the  reason  of  this  rule  is  mentioned  in  Mit&kshari,  cL  ii,  a.  i, 
14,  to  be  that,  since  the  wealth  of  a  regenerate  man  is  designed  lor 
religious  uses,  the  succession  of  women  to  such  property  is  xmflt 
because  they  are  not  competent  to  the  performance  of  religious 
rites.  An  explanatory  text  in  the  Black  Yajiureda  declares  womM 
to  be  "  Nir  Indria^'  (see  Vyavahdra  Nimaya,  p.  41).  As  to  the 
extent  in  which  this  Yedic  rule  influenced  the  interpretation  oi 
smritis  which  recognized  the  right  of  women,  the  Mitikshari 
refers  to  the  oproion  of  Dh^^svara  and  others  who  lived  before  him 
as  referring  the  smritis  to  appointed  daughters  and  appoiiited 
wives  (Mit&kshard,  ch.  ii,  s.  i,  15). 

As  to  the  scope  of  the  rule  of  exclusion  as  part  of  the  law  now 
in  force,  the  D&yabh&ga  School  differs  materially  from  the  MitAk* 
shard  School.  In  the  former,  the  rule  is  still  recognized  to  be 
general  import,  and  the  right  to  succeed  is  allowed  only  in  tkd 
cases  of  those  women  who  are  expressly  mentioned  in  smritis* 
In  D6yabh&ga^  ch.  xi,  s.  vi,  sloka  11,  Jimuta  Y&hana  cites  Baud&- 
yana  in  support  of  the  general  rule,  adds  that  the  succession  of 
the  daughter,  the  widow,  the  mother,  and  paternal  grandmother 
takes  effect  as  an  exception  under  express  texts,  and  excludes 
widows  of  their  great-grandfather  and  of  remoter  ascendants  from 
succession.  In  the  table  of  heirs  appended  to  the  Ddyakrama 
Sangraha,  the  paternal  great-grandmother  is  also  included ;  tihe 
Yedic  rule  of  exclusion  being,  however,  admitted  to  be  of  general 
import.  But  in  the  Mitdkshar&  and  in  all  the  commentaries  in 
the  South  the  rule  is  not  admitted  to  be  of  general  ifliport^  but  is 
limited  to  property  expressly  obtained  for  the  purpose  of  sacrifioes 
(Mitdkshard,  ch.  ii,  s.  i,  sloka  26  ;  Smriti  Chandrikd,  oh.  zi, 
s.  i,  sloka  22 ;  Madhaviya,  s.  44 ;  Yyavah&ra  Nimaya,  p.  41). 

Thus  the  Yedic  text  being  no  bar  to  the  succession  of  women 
ufider  the  Mitdkshard  law  except  as  to  property  obtained  expressly 
for  the  purpose  of  sacrifices^  the  general  principle  that  the 
nearest  sapinda  succeeds  applies  as  well  to  w6men  as  to  men. 
The  only  question  then  is  whether,  as  suggested  in  Subhodini  and 
followed  by  the  Bombay  High  Court,  it  applies  to  the  wives  of  all 
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gotraja  sapindas,  or  whether  it  is  oonfined  to  the  widows  of  ances-  Mau 
tois  ia  the  line  of  asoent  as  mentioned  in  the  Mitdkshard,  eh.  ii,  CHiNNLciciL. 
&  ddka  5.-  If  the  difficulty  arising  from  the  position  of  the 
mother,  grandmother,  and  gi-eat-grandmother  before  their  hus- 
bands, and  from  the  reasoning  in  support  of  the  mother's  claim  to 
prefereooe  were  out  of  the  way,  it  would  be  reasonable  to  construe 
fhe  ward mother  "  as  the  father^s  wife,  and  to  hold  on  the  an- 
alogy of  the  natural  mother  taking  before  the  brother  that  the 
stepmother  as  a  gotraja  sapinda  would  inherit  to  her  stepson 
before  her  own  son.  Judging  by  the  other  commentaries  which 
tte  "mAB  of  speeial  authority  in  Southern  India,  there  is  no  evi- 
dence of  consciousness  in  the  country  that  the  interpretation  of 
the  word  "  mother  "  in  the  Mitikshard  is  adopted  by  the  people. 

It  may  be  going  too  far  to  f oUow  the  decision  of  the  Bombay 
H]|^  Oonoi,  as  the  author  of  the  Mitdkshard  does  not  mention  any 
women  in  the  ease  of  coHateral  female  sapindas,  and,  as  in  practice, 
brothers'  widows  do  not  inherit.  In  Mitdkshard,  eh.  ii,  s.  iv, 
AHok  4,  the  sapinda  relationship  is  said  not  to  be  restricted  to 
tinTOm^  allied  by  funeral  oblations  or  connected  by  libations  of 
water,  but  also  to  extend  to  other  relatives  when  they  appear  to 
have  a  claim  to  the  succession.  Having  regard  to  Dr.  Mayr's 
jimortation  on  the  mode  in  which  the  widow's  right  of  succession 
pmrwf  liistorioally  out  of  her  right  to  an  allotment  for  mainte- 
nance (Mayne  on  Hindu  Law,  s.  446),  and  to  the  fact  that  daugh- 
ters, mothers,  stepmothers,  grandmothers  were  alone  entitled  to 
allotmentif  it  is  not  improbable  that  the  right  of  succession  is 
liaiiied  lijr  analogy  to  widows,  daughters,  mothers,  and  step  and 
grandmothers,  who,  with  otlicr  female  lineal  ancestors,  are  equal  to 
iQOthero,  This  view  is  confirmed  by  the  fact  that  although  women 
an- entitled  inherit  as  sapindas  under  the'  Mitdkshard  law^ 
flnb  heritage  is  ia  the  nature  .  of  allotments  directed  to  be  made 
in  women  on  partition.  As  pointed  out  in  my  judgment  in  the 
SImaganga  case{V),  the  text  of  K4tydyana  and  Brahaspati,  which 
Ifltia  women  as  heirs,  reduced  their  heritage  to  a  provision  for 
ttBi  %^ieiidering  their  succession  a  case  of  interposition  among 
inale  sapindas  and  depriving  them  of  the  power  of  alienation 
except  under  necessity.    It  should  here  be  observed  that  the  allot* 


(I)  l.L.K.,  3  Mad.,  323. 
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Mari  ments  prescribed  for  women  consisted  originally  of  specific  ahaies 
GHmirliuciL.  property  under  division  and  not  of  a  bare  provision  for 

maintenance  or  expenses  of  marriage.  As  to  Dhdresvara's  sugges- 
tion that  the  mother  and  grandmother  were  preferred  to  shut  out 
from  succession  sons  dissimilar  in  class,  it  is  expressly  repudiated 
in  Mitdkshard,  ch.  ii,  s.  iv,  sloka  3,  and  the  practice  of  marry- 
ing women  belonging  to  a  different  class  has  ceased  to  prevaiL  It 
does  not,  therefore,  seem  to  me  unsafe  to  recognize  the  right  of 
suocession  to  extend,  at  least,  to  those  gotraja  female  sapindas  who 
were  entitled  to  allotments  on  the  occasion  of  partition  on  the 
ground  that  there  are  indications  of  the  right  of  succession  in  the 
case  of  women  being  assimilated  to  their  rig;ht  to  allotments  and 
having  probably  grown  out  of  it. , 

On  these  groimds  it  appears  to  me  that  the  contention  in  sup- 
port of  this  appeal  that  a  stepmother  is  included  in  the  t^rm 
"  mother  "  in  Ydjnavalkya's  text,  and  that  the  Mitdkshara  nowhere 
expressly  excludes  her,  and  that  she  is  entitled  in  principle  to 
inherit,  seems  to  be  weighty.  I  would,  therefore,  refer  the  qmeft- 
tion  for  the  consideration  of  the  Full  Bench.  It  is,  at  all  events, 
desirable  to  enquire,  before  overruling  the  contention,  whether, 
according  to  usage,  stepmothers  inherit  in  southern  districts  either 
generally  or  in  the  caste  to  which  the  parties  to  this  suit  belong. 

The  case  was  accordingly  axgued  before  a  Full  Bench  on 
I2th  October  1883. 

Hon.  Rdmd  Rdu  for  appellant. 

Amnddcharlu  iot  respondent.  * 

On  the  7th  October  1884  the  following  judgments  were 
delivered : — 

Turner,  C.J.  (Kernan  and  Hutchins,  JJ.,  concumng) — 
Gop41  Padaydchi,  the  owner  of  the  property  in  suit^died  leaving 
a  stepmother,  a  half  sister,  and  a  .paternal  imde.  The  paternal 
imcle  has  claimed  the  succession,  and,  inasmuch  as  he  is  admittedly 
entitled,  in  the  absence  of  nearer  heirs,  it  lies  on  the  stepmother, 
who  disputes  his  claim,  to  prove  that  she  is  an  heir  and  entitled  in 
priority  to  the  paternal  uncle. 

It  is  argued  on  behalf  of  the  stepmother  that  she  is  entitled 
to  inherit  as  a  mother,  and  that,  if  she  is  not  included  as  a  mother 
in  the  line  of  heirs,  she  succeeds  as  a  gotraja  sapinda. 

The  claim  of  the  stepmotlier  to  succession,,  as  a  mother,  has 
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been  asserted  on  the  following  groun'ds.  The  doka  "  If  among  Maki 
•  0L  the  wives  of  the  same  husband  one  brings  forth  a  male  child,  cuuxKAmiiL. 
dl  beeosae  mothers  of  male  ifiBu%  by  means  of  that  son  "  (Mann, 
is,  183),  shows  that  the  tinri  ^  inita'^  is  not  a  merely  honorific 
title  when  applied  to  a  stepmother ;  that  it  indicates  a  relationship 
eaotailing  consequences  peculiar  to  itself,  and  that,  in  a  system  of 
law  wldcii  in  matters  of  inheritance  recognizes  artificial  rela- 
tionships, as  in  the  ease  of  the  adopted  son,  there  is  no  reason  for 
refusing  to  the  stepmother  the  temporal  as  well  as  the  spiritual 
iiTant^es  which  admittedly  accrue  to  her  from  the  birth  of  a  male 
' AQd  to  a  fellow  wife.  It  is  not  asserted  that  her  cljrim  would 
obtain  in  competition  vdth  that  of  the  natural  mother.  The 
doctrine  of  remoteness,  which  postpones  the  half-blood  to  the  full- 
Uood,  would  secure  to  the  natural  mother  priority,  but  it  is  ooii- 
loAed  tliat,  where  there  is  no  sueli  competition,  the  claim  of  the 
rtepmother  to  succeed  as  a  mother  must  be  conceded. 

To  support  this  argument,  reliance  is  placed  on  the  passage  in 
ftelKAkshard,  oh.  i,  s.  vii,  slokas  1,  2,  which,  quoting  a  text  of 
^JGQiMmllgra— Of  heirs  dividing  after  the  death  of  the  father,  let 
Ibe mother  also  take  an  equal  share" — prescribes  that  a  share  is  to 
be  allotted  to  the  wives  of  the  father  on  a  partition  made  by  the  sons 
tfterthd  father's  decease.  It  is  argued  that  the  term  "mdta" 
k  ffaft^'i^  includes  the  stepmother  as  well  as  the  mother,  and 
indicates  their  equal  claims,  of  which  the  sole  ownership  has,  by  the 
decease  of  the  father,  vested  in  the  sons. 

Again,  it  is  argued  that  the  part  which  devolves  on  a  stepson 
in  rdo^iosi  to  Us  stepmother  under  the  ceremonial  law,  indicates 
that  his  connection  with  her  is  tliat  of  a  son.  On  him,  in  prefer- 
ence to  the  husband,  devolves  tlie  duty  of  performing  the  fimeral 
ommonies  M  his  stepmother.  Moreover,  a  stepmother  may 
teietr  spiiiiaal  benefits  on  a  stepson  ;  she  may  become  the  mother 
of  a  brother  who  will  offer  oblations  to  three  ancestors  in  which  the 
•fcepeon  would'participate  (Dd jakrama  Sangraha,  ch.  i,  s.  vi,  sloka  2). 
Benoe  it  is  oonoluded  we  are  to  infer  that,  in  the  text  which 
declaiM  &at  the  mother  is  the  heir  of  a  man  who  dies  without 
issue,  the  stepmother  also  is  included.  If,  on  the  other  hand,  she 
k  not  entitled  to  succeed  as  a  mother,  it  is  contended  that  she  is  so 
M  a  gotraja  sapiuda.  By  marriage  she  becomes  half  the  body  of 
\  het  husband,  and  because  she,  with  her  husband,  may  beget  and 
I  forth  a  sapinda^  she  is  a  sapinda  of  her  husband,  and^  through 
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Ma&i  hmiy  of  her  Btepson,  and,  having  by  her  marriage  been  bom  agam 
*  OHiMirAiauL.  ^  husband,  she  is  a  gotraja  sapinda  of  her  stef- 

aon  and  entitled  to  suooeed  as  a  Jess  remote  sapinda  than  tibe 
paternal  unde. 

It  will  be  seen  that  the  claim  of  the  stepmother  to  soooeed  as 
mother  is  rested  on  the  argument  that  the  term  "  mdta  "  is  nasd 
by  commentators  to  include  a  stepmother,  that  she  enjoys  equal 
advantages  with  a  natural  mother  on  a  partition  of  the  {amil|r 
estate,  and  that,  in  spiritual  matters,  she  derives  from,  and  may 
confer  on,  her  stepson  spiritual  benefits. 

The  sloka  of  Y&jnavalkya  which  declares  the  rule  of  sucoeaskm 
to  the  separate  property,  whether  sdf-acquired  or  obtained  by 
partition,  of  a  man  who  leaves  no  issue,  gives  the  succession  after  * 
the  widow  to  the  "  pitarau,"  a  word  originally  "  m4ta  pitarau  " — a 
compound  of  the  terms  mother  and  father,  which  is  interpreted  by 
some  writers  both  parents,"  by  others  "  the  two  parents."  The 
use  of  a  wosd  in  the  dual  number  would,  at  first  sight,  appear  to  fix 
the  meaning  of  the  term  mother  and  confine  it  to  the  natural 
mother.  It  is,  however,  not  impossible  that  the  term  mother  miQr 
be  used  collectively  and  imply  all  those  to  whom  it  can  be  applied 
in  the  sense  of  maternal  parent.  It  may  be  admitted  that  the 
term  mdta  "  is  so  used  in  some  smritis.  Thus  in  the  sloka  of 
Brahaspati "  On  the  death  of  the  father,  the  natural  mother,>aitafii; 
has  a  claim  to  an  equal  share  with  her  own  sons ;  mothers,  mdtarah^ 
take  the  same  share,  and  the  daughters  each  a  fourth  share" 
(Oolebrooke's  Dig,,  Bk.  V,  ch.  ii,  s.  85).  Here  the  term  mdta  " 
clearly  means  stepmother  as  opposed  to  natural  mother,  and  the 
commentator  allows  that  the  use  of  the  term  in  that  sense  is  not 
singular.  But  the  instance  which  is  selected  from  Mit&kshar^  oh 
i,  s.  vii,  slokas  1  and  2,isnot  one  in  which  it  can  be  said  the  oonstruo- 
tion  of  the  term  as  including  stepmother  is  undisputed. 

It  was  asserted  at  the  hearing  that  Colebrooke's  transhition  of 
this  passage  was  inaccurate,  and  the  passage  was  rendered  as 
follows  from  an  edition  produced  in  Court :  If  there  is  a  divisnm 
after  the  father's  death,  wives  take  a  share  equal  to  that  of  their 
own  sons,"  and  this  appears  to  be  the  sense  in  which  it  was  imder- 
stood  by  those  commentators  who  held  that  it  recognized  the  ri^ 
to  a  share  on  a  partition  by  sons  only  in  the  mothers  of  male  iasud 
and  that  childless  mothers  derived  a  right  to  maintenance  from  the 
sloka  of  Y&jnavalkya  2,  143 :    Their  childless  women  who  m 
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imU  behaved  are  to  be  supported "  (see  MitAkshard,  oh.  ii,  B.  i,      Mabz  * 
aloka  13 ;  Viroinitoad4j%,  eh,  ii,  pt.  I,  b.  19 ;  Ddyakrama  Sangraha,  oaiimiijiMiL. 
fliu  tS,  8^.  8-6).  JtltiBteTi^Quabi&terpreted^the  tenn   mother  "  in 
the  sloka  of  YAjnavalkya  as  applying  only  to  the  natural  mothfer  • 
(D&yabh&ga,  ch.  iii,  s.  ii,  ^  30). 

Jagan&ttia,  on  the  other  hand,  held  that  BtepmotherB,  on  a 
pllilign  by  acui,  ft  ^Asgr Inhni  m>  male  issue,  should  receive  the 
MM  shares  as  they  would  have  received  if  they  had  had  sons. 

The  commentators  whose  works  are  of  authority  in  Southern 
India  interpreted  the  sloka  ^  including  stepmothers  (Smriti 
abmAsM,  A.  hr, 14  f  fiuMfiti  YUdsa,  ss.  108, 109 ;  Ddyavi- 
bhiga,  8.  22) ;  and  VaradardjA  quotes  the  sloka  of  Vydsa,  "  Child-* 
less  wives  are  declared  to  be  equal  sharers  and  grandmothers ;  they 
are  aH  declared  to  be  equal  to  mothers  " — Nimaya  (Bumell),  p.  10. 
*  It  may  flifltt  bt  oMoeM  iJiat  in  this  Presidency  the  sloka  on 
?Addll  Mr.  Ananddcharlu  relies  may  be  cited  as  an  authority  for 
the  pfeposition  that  the  term  mother  may  include  stepmother. 
It  must  not,  however,  be  overlooked  that  the  right  of  a  mother  to 
i  Aflto  regarded  by^Nanda  Pandita,  not  as  a  right  of  heritage, 
hot  a  right  to  a  provision.  Account  was  to  be  taken  of  property 
which  she  had  already  received,  and,  if  it  was  insuffiifient  for  her 
maintenance,  an  allotment  was  to  be  made  to  her  so  as  to  provide 
Itt  ifiA  t^  mMxmiey  Ittf  hmt  traats,  which  allotment  could  never 
be  in  excess  of  a  son's  share,  but  which  would  be  less  than  a  son's 
share  if  the  property  was  so  large  that  a  son's  share  would  more 
than  soffioe  for  her  needs  (Smriti  Chandrikd,  ch.  iv,  ss.  9-17). 
JBthd^g:!!  Hfid  Ma^Bia#^  disputes  the  correctness  of  the  opinion 
tilt  moiiierB  are  not  entitled  to  a  share^  but  only  to  so  much  bs 
tuny  be  neoeesary  for  their  maintenance  (D&yavibh&ga,  s.  22),  the 
idefame  of  Nanda  Pandita  is  noticed  without  dissent  in  the  8aras« 
vtti  ^^lifla,  a  114^  anfd  lai  bdoome  established  law  iu  this  Presi- 
dency (Majme,  Hindti  Law,  s.  402). 

The  limitation  equal  to  that  of  sons  "  has  reference,  in  all 
probability^  to  the  rule  obtaining  when  marriage  was  pemlitted 
women  of  diKeirent  castes.  Sons  making  a  partition  did  nof, 
unless  they  were  of  equal  caste,  take  equal  shares.  Their  shares 
were  regulated  by  the  dignity  of  the  caste  to  which  they  belonged. 
In  prescribing,  then,  that  wives  should  take  shares'equal  to  that  of 
lUr  own  mm^  it  wtis  prdiabljr  meant  that  the  share  of  a  wife 
thflU  the  share  her  son  would  have  taken 
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*  Ma&i     aoooiding  to  his  rank  among  sons.   A  similar  interpretation  has 
QHunfAMMA^.         placed  on  the  text  of  Vishnu,  ch.  «rmi,  s.  34 :  "  I^pthexs 
shall  receive  shares  proportionate  to  their  sons'  sharea"  (Dig-, 
Bk.  V,  ch.  ii,  s.  86). 

It  wonld  be  unsafe,  then,  to  conclude  from  the  provision  made 
for  wives  on  a  partition  effected  by  sons  that  there  is  recognized  in 
them  any  heritable  right  in  the  estate  of  their  stepsons.  While 
the  principle  on  which  participation  in  the  wealth  enjoyed  by  their 
husbands  admits  stepmothers  when  a  partition  is  made  by  sons, 
the  principle  on  which  priority  is  given  to  the  claims  of  the  mother 
over  the  father  in  the  succession  to  a  son  excludes  them^  Admit- 
ting that  the  term  "  mdta  "  has  been  occasionally  used  to  include 
stepmother,  and  assuming  that  the  term  "  pitarau  "  might  be  simi- 
larly construed,  the  sense  in  which  it  was  intended  the  terms  should 
be  understood  in  particular  passages  must  be  ascertained  from  the 
context.  From  the  employment  of  the  compoimd  term  "pitarau  " 
in  the  sloka  which  provided  for  the  succession  of  parents,  a  differ- 
ence of  opinion  arose  among  the  commentators  whether  the  mother 
or  the  father  was  entitled  to  priority  of  succession.  Vijnan^svaaca 
and  Visv^svara  Bhatta,  supported  the  claims  of  the  mother  for  the 
reason  (amdng  others)  that  the  father  might  be  a  common  parent 
to  other  sons  (that  is  to  say,  to  sons  by  other  wives),  but  the  mother 
not  so,  therefore  her  propinquity  was  greater  than  that  of  the  father 
(Mitdkshard,  ch.  ii,  s.  iii). 

The  same  argument  is  adopted  by  the  author  of  the  Saras- 
v4ti  Vildsa,  who  also  gave  priority  to  the  mother  (ss.  568-598). 
It  is  obvious  that  the  ground  on  which  these  commentators 
preferred  the  mother  excluded  the  stepmother.  Nanda  Pandita 
and  Nilakanta  Bhatta,  who  prefer  the  father  to  the  mother,  both 
notice  and  contest  'the  argument  on  the  ground  of  propinquity,  but 
do  not  meet  it  by  what  would  have  been  a  conclusive  reply  if  a 
stepmother,  in  their  opinion,  was  included  in  the  term  mother ; 
while  Jimuta  Vdhana,  who  also  gives  priority  to  the  father,  accords 
superiority  to  the  mother  over  brothers,  because  it  is  necessary  to 
make  a  grateful  return  to  her  for  the  benefits  which  she  has 
peiBonally  conferred  by  bearing  the  child  in  her  womb  (Ddyabhdgs, 
ch.  xi,  s.  iv,  sloka  2)  ;  and  both  in  this  treatise  and  in  theDdyakrama 
Sangraha  preference  of  the  father  to  the  mother  is  supported 
[among  other  arguments]  by  a  reference  to  the  slokas  of  Manu 

(oh*  ix,  33—37)  which  accord  superiority  to  the  male  sex  by  the 

• 
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iUostzation  that  tlie  seed  is  more  closely  allied  to  the  plant  than  Habz 

/  ^  .  ChinnWl. 

Thedifiinidinatioh  of  Hindu  lawyers  to  the  descent  of  property 

to  sons  of  a  different  class  was  tlio  ground  on  which  Dhdresvara 

argued  that  the  paternal  grandmother  was  entitled  to  succeed  in 

piefer^oe  even  tbthe  father  (Mitakshari,  ch.  ii,  s.  iv,  sloka  2). 

The  Bkok&  of  K4ty&yana— On  failure  of  male  issue,  the  father 
shall  take  the  estate  ac(iiured  by  tliH  gon  after  partition,  or  the 
brother  or  the  natuial  mother  or  tlio  paternal  grandmother  in 
regular  order  "  (Dig.,  Bk.  V,  ch.  viii,  s.425) — excludes  the  step- 
mother, and,  so  far  as  has  been  brought  to  our  notice,  the  only 
oommentary  which  "expressly  allows  the  right  of  the  stepmother  is 
that  of  Lakshmidevi,  who  wrote  under  the  name  of  Balamhhatta, 
and  whose  irork  Mr.  Justice  West  pronounces  to  be  held  in  com- 
paratii«ly  flight  esteem  (1  West  &  Biihler,  17). 

The  position  which  a  stepraotlior  enjoys  in  the  family  is 
explained  by  her  relation  to  the  father,  and  the  argument  that  she 
aod  her  stepson  mutually  confer  on  one  another  spiritual  advan- 
Isges  noald  not  be  conelusiye  in  this  Presidency,  where  Hind4 
inheritance  is  not  chiefly  regulated  by  such  considerations.  The 
tpiritual  benefit  which  the  biith  ot  a  son  confers  on  a  father  may  be 
shared  by  the  mother's  fellow* wife  without  necessarily  involving  a 
rigH  m.  her  part  to  share  in  the  temporal  advantages  arising  from 
the  connection.  It  is  not  denied  that  the  obligations  of  a  stepson 
to  a  stepmother  in  matters  of  reHgious  ceremony  differ  widely  • 
bm  tikiee  of  a  son  to  his  natural  mother.  It  is  his  natural  mother 
ttdliear  imoertorB  that  h^  names  when  performing  the  sradhas  of 
Ms  father.  In  respect  of  pollution  consequent  on  death,  there  are 
difierences  between  the  honor  paid  to  the  memory  of  a  mother  and 
flistof  a  stepmother.  The  right  to  perform  the  funeral  ceremony 
does  not  involve  a  mutuality  of  right  of  succession.  The  daughter- 
in-law  may  perform  the  funeral  of  her  father-in-law,  yet  this 
right  does  not  constitute  her  l^s  heir  in  this  Presidency.  On  the 
other  hand,  the  spiritual  benefits  which  a  stepmother  may  confer 
Ott  a  gtep0iin  are  certainly  not  higher  than  are  conferred  by  & 
djBighter-in-law  on  a  father-in-law,  yet  no  right  of  inheritance  is, 
on  tins  ground,  accorded  to  the  daughter-in-law. 

Sir  Tbmm  Strange,  who  must  have  been  acquainted  with  the 
kw  administered  in  this  Presidency  from  the  commencement  of 
Ibe  ooiti^i  dedared  that  stepmothersi  where  they  existed,  were 
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Mas  exdndecU  Bir  W.  Mamaghten,  in  his  notes  on  Ae  eoxliar 
GAiMNAiuiiL.  deoiaionB  of  the  Sadr  Dewdni  AdAlat,  which  recognised  theTight 
of  the  stepmother,  expressed  doubt*  of  their  oorreotnees  OSeieet 
Oases^  39,  42),  and  a  Full  Bench  of  the  Oaloatta  High  Ckmrt,  in  « 
case  governed  by  the  Mit&kBhar&,  negatived  the  stepmother's  daa 
— Lah  JoH  Lai  v.  Durani  Kewer.(l)  ^ 

In  this  F^denqjr  decisions  to  the  aam&effeot  wereprononnoed 
in  B.  |A.  163  of  1874  by  the  late^Ohief  Justice  and  Mr.  Justieie 
Holloway,  in  Kumara/cilu  v.  Viram  Ooundan{2)  and  MuttammO 
V.  Vengahkshmi  AnmdHJiy  The  claim  of  the  stepmother  to  bimxm^ 
sion  has  been  allowed  only  in  Bombay,  Kmerbdi  v.  Valab  Bdof^4l^ 
and  in  the  judgment  in  that  case  it  was  adfoitted  ihat  ehe  is 
not  included  by  the  MitAkshard  within  the  term  mother,"  and  fliat 
she  cannot,  in  the  Presidency  of  Bombay,  be  included  in  the  teem 
mother."  Her  right  was  allowed  because  she  was  the  wife  of  a 
gotraja  sapinda  and  therefore  a  gotraja  sapinda  herself. 

Whether  regard  be  had  to  the  writings  of  oommentaton 
regarded  as  authoritative  in  this  Presidency,  or  to  decided  oasei> 
no  siqiport  can  be  found  for  the  daim  of  the  stepmother  to  succeed 
as  a  mother.  Although  it  has  been  alleged  by  ;the  respondents 
Pleader  that  he  has  ascertained  that  in  practice  her  claim  has  ben 
admitted,  no  instance  was  produced  when  the  learned  Judges  by 
whom  this  case  was  referred  remitted  an  issue  for  the  express  par- 
pose  of  ascertaining  usage.  Possibly  had  the  instances  to  which 
•  the  learned  Pleader  referred  been  examined,  it  would  be  found 
that  the  stepmother  owed  her  advantage  to  the  good  feding  of 
the  heirs  rather  than  to  an  intelligent  recognition  of  her  right. 

It  remains  to  be  considered  whether  she  can  maintain  her  daim 
as  a  gotraja  sapinda.  It  must  be  admitted  that,  on  the  principle 
of  sapindaship,  wliich  has  been  accepted  by  oommOTitators  of 
authority  in  this  Presidency,  the  wife  is  a  sapinda  of  her  husband 
[Mit&kshar&yiLchl^vak&nda,  f .  6,  p.  i,  1. 15  {a)  ]  and  of  her  stepson ;  but 
tiie  question  remains  whether  she  is/i  gotraja  sapinda,  and,  if  she 
be  a  gotraja  sapinda^  whether  female  gotraja  sapindas  are  included 
in  the  line  of  heirs. 

If  the  stepmother  is  entitled  to  succession  because  she  has  bjr 
her  marriage  entered  the  gotra  of  her  husband  and  has  become  a 

(1)  B.L.B.,  sup.  Tol.,  67.  (if)  I.L.a»  6  Mad.,  29. 

(8)  I.L.B.,  6  Mad.,  32.  (4)  I.L.B.,  4  Bom.,  208. 

(a)  1  West  k  Biihler,  141. 
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sapinda  of  her  hnsband,  then,  on  the  same  grounds,  a  right  of  Xam 
inheritance  must  be  claimed  for  the  wives  of  all  gotraja  sapindas.  OHimfAMifiCL. 
This  right  has  been  recognized  in  the  Presidency  of  Bombay  in  a 
series  of  decisions.  In  a  recent  case  which  came  from  that  Presi- 
dency before  the  Privy  Council,  their  Lordships  had  occasion  to 
e3uunine  the  authorities  and  to  consider  the  grounds  on  which  the 
daim  could  be  supported,  and  their  conclusion  is  thus  expressed  : 
"  Perhaps  the  most  that  can  be  said  is  that  the  text  of  the  Mitdk- 
shard  is  not  inconsistent  with  the  claim  of  the  widow  and  allows  of 
an  interpretation  favorable  to  her  right  to  inherit.  The  important 
point  for  consideration  remains,  namely,  whether  such  an  inter- 
pretation of  the  Mit4kshar4  has  been  given  by  its  expounders  and 
the  lawyers  of  the  Bombay  School,  and  has  been  so  sanctioned  by 
usage  and  decisions,  as  to  have  the  force  of  law." 

Adverting  to  the  opinions  of  Visvesvara  and  Balambhatta  that 
gotraja  may  properly  be  taken  to  include  males  and  females  ;  to  a 
paaaage  in  a  note  of  Mr.  Colebrooke  that  Vijayantra,  a  commen- 
tator on  Vishnu,  preferred  a  son's  widow  to  a  daughter  ;  to  the 
course  of  the  decisions  of  the  Bombay  Courts',  and  to  the  opinions 
expressed  by  the  learned  Judges  of  that  High  Court  that  the 
admission  of  females  to  the  order  of  succession  was  in  accordance 
with  the  usage  prevailing  in  the  Presidency  ;  their  Lordships  saw 
no  satisfactory  grounds  for  dissenting  from  the  conclusion  of  the 
High  Court  that  the  doctrine  which  had  actually  prevailed  in 
Bombay  was  in  favor  of  the  right  of  the  widow,  nor  any  sufficient 
reason  for  holding  that  the  doctrine  which  had  so  prevailed  should 
not  have  the  force  of  law — LaUuhhdi  Bappnhhdi  v.  Cassibhdi(l) , 
It  will  be.  seen  that  their  Lordships  were  of  opinion  that  no  certain 
inference  was  to  be  derived  from  the  text  of  the  MitdksharA,  and 
that  their  decision  rests  on  the  interpretation  accepted  by  the 
Bombay  School  and  mainly  on  the  usage  prevailing  in  that  Presi- 


dency. 


Although  the  author  of  the  Mitdkshard  did  not  yield  full  assent 
to  the  rule  of  the  Taittiriyam  that  females  are  incompetent  to 
inherit — and  the  rule  has  been  by  other  commentators  respected  in* 
this  Presidency  5  restricted  to  wealth  obtained  for  sacrificial  purposes 
— the  rule  is  never  altogether  lost  sight  of.  Special  reasons  are 
given  by  Vijnan^svara  for  the  succession  of  the  wife,  the  daughter, 


(1)  I.L.R.,  5  Bom.,  12i, 
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ICabx  the  mother  and  the  grandmother,  and  the  only  ground  on  whidi  it 
OaiNNijaciL.  claimed  that  he  reoo^^nized  generally  the  competency  of 

women  to  inherit,  is  the  express  mention  of  the  paternal  great- 
grandmother  and  the  inferred  admission  *  of  the  wives  of  more 
remote  ancestors  in  the  direct  line.  On  the  other  hand,  althougli 
the  persons  mentioned  as  gotraja  and  bhinnagotra  sapindas  are 
not  an  exhaiistive  enumeration  of  those  classes,  it  is  noticeable  that 
no  mention  is  made  of  the  wives  of  collaterals  nor  of  any  othm 
female  in  those  classes  except  the  paternal  grandmother  and  great- 
grandmother.  It  is  obvious  that  their  sapindaship  with  the  pro- 
.  pmtua  is  altogether  different  in  kind  from  that  of  the  wives  of 
collaterals. 

The  paternal  grandmother  is  introduced  in  virtue  of  the  sloka 
of  Manu,  and  a  place  is  assigned  to  her  by  VijnanAvara  in  the 
line  of  succession  liot  by  resison  of  her  sapinda  connection  as  wife 
of  the  grandfather,  but  in  virtue  of  the  sloka;  otherwise  she 
would  be  postponed  to  the  paternal  grandfather,  and  the  priority 
enjoyed  by  the  great-grandmother  over  the  great-grandfather,  and 
of  the  other  female  aiicestors  in  the  direct  paternal  line  over  their 
husbands,  can  be  explained  only  on  the  ground  that  they  were 
regarded  as  equal  to  mothers.  Of  the  commentators  of  authority 
in  this  Presidency  to  whose  works  we  have  access,  while  Vijna- 
n^svara  uses  the  term  gotraja  as  belonging  to  the  family,  Nanda 
Pandita  asserts  that  it  refers  to  males  alone  and  means  only 
those  who  are  by  natural  birth  born  in  the  family.  He  conse- 
quently Jdenied  that  the  grandmother  was  a  gotraja,  and,  differ- 
ing from  Vijnan^svara,  he  assigned  a  place  to  her  in  the  line  of 
succession  immediately  after  the  mother.  The  author  of  Sarasviti 
Yildsa,  though  he  notices  and  condemns  the  doctrine  of  Nanda 
Pandita  as  to  the  place  du,e  to  the  grandmother,  does  not  advert  to 
the  interprefetion  placed  by  Nanda  Pandita  on  the  term  gotraja. 
He,  however,  includes  the  grandmother  among  gotrajas  (s.  581), 
as  does  also  the  author  of  the  Madhaviya,  s.  41 . 

It  ifl  also  to  be  noticed  that,  in  the  Sarasvdti  Vildsa,  the  text 
of  Manu  quoted  in  MitdksharA,  ch.  ii,  s.  v,  sloka  6,  is  given  thus : 
"  Sapindaship  ceases  with  the  seventh  and  similarly  the 

author  of  the  Madhaviya,    In  default  of  sapindas,  samanodakas 
take  the  property,  and  they  are  the  seven  maleB  beyond  the  sapin-  * 
das,"  &c.  (s.  41).    These  passages  lend  strength  to  the  opinion 
hitherto  generally  teld  in  this  Presidency  that  females  were  not 
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admitted  as  heira  of  males  in  competition  with  gotrajas  except  in 
lirtoe  of  express  texts. 

It  was  in  advertence  to  the  passage  ahove  refezved/to  in  the 
Smriti  Chandnkd  of  Nanda  Pandita  that  in  MtiUammdl  v.  Venga- 
lakahmi  AmmM  (1)  I  expressed  the  opinion  that  a  stepmother  was 
not  a  gotrnjik  aapmda,  and  that  if  die  had  a  ehdm  to  inherit^  it  mnst 
be  as  a  bhinnagotra  sapinda.  I  should  have  eonfined  myself  to 
saying  that  I  find  no  authority  for  holding  that  she  is  entitled  to 
SQCoeed  as  a  gotraja  sapinda. 

No  dedaioii  of  the  Sadr  Ad&lat,  the  Supreme  Courts  or  this 
Court  has  been  cited,  nor  has  any  usage  been  proved  by  which  "a 
right  of  suooeasion  has  been  recognized  as  appertaining  to  a  step- 
mothefr  or  to  any  of  the  females  who,  by  marriage,  have  entered 
'  fhe  gotra  ^d  acquired  sapindaehip  soldy  through  their  husbands  > 
for  these  reasons  the  claim  of  the  stepmother  as  a  gotraja  sapinda 
has  not  been  in  my  judgment  established^  and  the  claim  of  the 
paternal  xmcle  must  be  allowed.  The  Court  of  First  Instance  held 
Aat  the  oral  beqnest  pleaded  by  the  first  defendant  was  not  proved. 
The  claim  for  possession  must  be  decreed ;  but,  imder  the  circum- 
stances, I  would  dismiss  the  claim  for  mesne  profits  and  direct  the 
parties  to  bear  severally  their  own  costs  in  all  three  Courts. 

MiTTmsiMi  AYYABj  J &  the  absence  of  evidence  as  to  ti^^e, 
I  also  see  reason  to  concur  in  the  opinion  of  the  majority  of  the 
Court.  The  course  of  decisions  is,  as  already  explained  in  my 
first  judgment,  against  the  stepmother.  As  to  the  contention 
Aat  the  term  mother^'  in  the  llit4kshar&  may  be  taken  to  include 
stepmother,  I  am  clear  that  it  cannot  at  all  be  supported. 
Though  I  entertain  no  doubt  that  she  is  a  gotraja  sapinda  in  the 
MitAfcahaT&  sense  of  sapinda  relationship,  I  do  not  think  that  all 
%^omIe  sapindas  are  reoogtiized  to  be  heirs  in  this  Presidency. 
For  instance,  brothers'  and  uncles'  widows  do  not^nherit.  Though 
the  author  of  the  Mit4kshar4  speaks  of  the  Vedic  rule  of  exclu- 
sioi  of  wofmen  from  inheritance  as  limited  to  property  expressly 
giaated  for  sacrifioes,  y«ft  he  gives  no  place  in  his  compact  series  of 
heirs  except  to  some  females  only  whose  claim  is  warranted  eitl^er 
ly  fil>eeial  texts  or  special  analogy.  It  may  be  that  the  analogy 
iQfiDti0ned  in  Mit4k8har&„  oh.  ii,  s.  v,  sloka  5,  was  not  intended 
to  extend  as  well  to  female  ancestors  of  the  half  blood  as  to  widows 

(1)  I.L.B.,  5  Mad.,  32. 
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Mabi     of  oollateral  male  heirs.   I  see  therefore  no  sufficient  watrant  for 
OHiNicAMMiL.  Baying  more  than  that  if  usage  were  in  favor  of  the  stepmother's 
claim,  the  Mit4kshar&  would  be  susceptible  of  the  interpietatioii 
that  there  is  legal  origin  for  it.   As  to  the  ceremonial  law 
Acharalutnda,  it  gives  the  stepmother  a  position  only  secondary 
to  that  of  the  natural  mother,  and  is  not  of  itself  so  decisive  as 
to  justify  a  departure  from  the  course  of  decisions.    I  felt  a  diffi- 
culty in  making  up  my  mind  because  sisters  have  already  been 
recognized  to  be  entitled  to  succeed  as  bandhus.    As  a  stepmother 
is,  by  marriage,  of  the  same  gotra  with  that  of  her  husband,  she 
cannot  come  in  as  a  bandhu  if  she  is  not  a  sapinda,  and  thus 
there  would  arise  the  anomaly  of  a  stepsister  excluding  the  step- 
mother from  succession.    But  on  consideration,  I  come  to  the 
conclusion  that  this  want  of  logical  synmietry  cannot  be  accepted 
as  a  sufficient  warrant,  in  the  absence  of  evidence  of  usage,  for 
departing  from  decided  oases. 


APPELLATE  CIVIL. 

Bp/ore  Mr,  Jusiice  Muttusdmi  Ayt/ar  and  Mr.  Justice  Hutchim. 

IS84.         SECEETARY  OF  STATE  FOR  INDIA  (Thibd  Defbkdaiit), 

Appellajit, 

//^Ai/./ff^i^  and 

^  ^  NARAYANAN  (Plaintiff),  Ebspondbnt.* 

^  SITARAMA  (FmsT  Dkfekdant),  Appellant, 

and 

nabItanan  (Plaintiff),  Respondent.* 

JRevenue  Recovery  Act,  m.  2^  2b,  Zl'-Sale  far  arrears  of  revemii^Liabilitff  of  oUJUUm 

included  in  ptUtd* 

^  By  accepting  a  raiyatwM  patti,  the  landholder  pledges  each  and  every  fidd 
induded  therein  as  security  for  the  whole  assessment. 

Several  fields  separately  assessed  to  revenue  were  held  nnder  one  patt&  by  K. 
Default  having  been  made  by  K  in  payment  of  revenue,  one  of  such  fields,  of  which 
N       the  owner,  was  attached  nnder  the  Revenue  Recovery  Act.   N  claimed  to 


•  Second  Appeals  667  and  645  of  1884. 
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hmve  it  released  from  attachment  on  payment  of  the  assessment  due  upon  it.  The  Sbc&btabt  of 

daim  was  rejected  and  the  field  sold.  ^^''^ 

India. 

Seld  in  a  suit  by  N  to  set  aside  the  sale,  that  the  sale  was  valid. 

These  were  appeals  against  the  decree  of  F.  H.  Wilkinson,  District  ^f^^- 
Judge  of  South  Malabar,  reversing  the  decree  of  0.  Ghandu  Menon, 
District  Munsif  of  CaUcut,  in  Suit  845  of  1881. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  Court  (Muttusami  Ayyar  and  Hutchins, 
JJ.) 

The  Chvemment  Pleader  (Mr.  Shephard)  for  the  appellant  in 
8A.  577. 

Gopdlan  Ndyar  for  the  appellant  in  8.A.  645. 
Anantan  Ndyar  for  the  respondent  in  both  appeals. 
Judgment. — This  suit  was  brought  by  a  jenmi  to  set  aside  a 
sale  of  his  land  for  arrears  of  revenue.    The  plaintiff  (Ndrdyanan 
Nambudri)  had  granted  a  kdnam  to  Kandappan,  defendant  No.  2, 
and  allowed  the  land  to  be  entered  in  his  patti.   In  January  1881 
he  obtained  a  decree  against  Kandappan  for  its  redemption. 
Keanwhile  Kandappan  had  fallen  into  arrears  to  Government,  and 
on  the  11th  February  1881  a  demand  had  been  served  on  him 
nnder  section  25  of  Act  11  of  1864,  requiring  him  to  pay  the  arrears 
due  on  his  patt4,  Rs.  16-0-9,  within  a  fortnight.  On  the  28th  March 
the  land  was  attached  for  that  sum  imder  section  27.    On  the  16th 
April  the  jenmi,  plaintiff,  was  put  into  possession  under  his  decree. 
On  the  30th  April  the  sale  of  the  land  for  the  arrears  was  proclaimed, 
and  on  the  30th  May  the  auction  took  place  and  Sit&r&m&  Bhatta, 
defendant  No.  1,  became  the  purchaser.   On  the  14th  May  the 
plaintiff  had  put  in  a  petition  stating  that  he  would  pay  what  was 
due  on  this  particular  plot,  but  tiie  Tahsild4r  refused  to  release  the 
attachment  imless  all  the  arrears  due  on  the  patt4  were  paid  with 
costs  and  interest.   On  the  day  of  the  sale  the  plaintiff  actually 
tendered  the  full  amount  due  on  the  land,  but  he  was  then  too  late. 
Section  37  of  the  Act  requires  that  the  amoimt  be  paid  the  day 
before  the  sale. 

The  District  M4nsif  at  first  decreed  for  the  plaintiff,  holding 
that  he  had  tendered  the  arrears  before  sale.  After  a  remand, 
and  the  Grovemment  having  been  made  a  party  to  the  suit,  he 
found  that  the  tender  had  been  only  of  the  arrears  due  on  this 
particular  plot  and  that  the  sale  was  valid.    On  appeal  the  District 
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Sborbta&t  of  Judge,  after  pointing  out  what  he  belieyed  to  be  certain  irregu* 
^^^J^*  larities  in  the  attachment  and  sale  proceedings,  set  aside  the  sale 

NiEiTAiTAir  ground  that  only  10  rupees  were  actually  due  on  this 

particular  plot,  that  plaintiff  had  tendered  this  sum  and  would 
have  paid  the  batta,  interest,  and  costs  due  on  the  plot  if  the 
Tahsilddr  had  informed  him  of  their  amount. 

It  does  not  appear  that  there  was  any  actual  tender  of  money 
before  the  day  of  sale,  which,  as  already  mentioned,  was  too  late : 
the  plaintiff  seems  merely  to  have  expressed  his  readiness  to  pay 
whatever  was  due  on  the  particular  plot.    The  judgment  of  the 
District  Court  does  not  proceed  upon  the  ground  that  any  irregu- 
larity had  been  committed,  nor  does  it  appear  that  there  was  any 
irregularity.   The  plaint  did  not  allege  any.    The  Judge  was 
mistaken  in  supposing  that  the  notice  of  attachment  was  not  pub- 
lished in  the  district  gazette  (see  Supplement  V,  23rd  April  1881, 
p.  6).   The  notices  of  demand  (G)  and  attachment  (H)  both 
specify  the  airears  for  which  the  land  had  been  attached,  as 
Bs.  16-0-9,  and  the  question  whether  the  plaintiff  could  not  have 
obtained  the  release  of  the  land  by  paying  that  amount,  instead 
of  the  63  rupees  which  had  accrued  due  at  the  time  of  the 
sale,  does  not  arise,  for  it  is  admitted  that  he  did  not  tender  that 
sum.    The  Board's]  Circular  109  is  merely  directory  and  would 
not  invalidate  a  sale  otherwise  legal  {Stokes  v.  VenTcaidchabm 
Ohetti).(l). 

But  the  main  question  is  whether  the  Gbvemment  can  sell  a 
field  for  the  arrears  due  on  the  entire  pattd,  or  whether  a  person 
claiming  an  interest  in  that  particular  field  can  obtain  its  release 
upon  payment  of  the  proportionate  arrears  due  on  that  field,  or  at 
all  events  its  full  assessment.  Upon  this  point  the  decision  of  the 
District  Court  cannot  be  supported.   Section  2  of  the  Act  says 

that  the  land  shall  be  regarded  as  the  security  of  the  public 

revenue.  Clearly  something  has  to  be  supplied|here :  the  land  is 
the  security  for  the  revenue  due  on  land  only,  and  the  question  is, 
does  that  mean  the  particular  field  only  or  the  entire  holding  ? 
The  answer  is  to  be  foimd  in  the  following  section :  "  Every 
landholder  shall  pay  to  the  Collector  the  revenue  due  upon  his  land 
on  or  before  the  day  on  which  it  falls  due,  according  to  the 

(1)  S.A.  1040  of  1883,  not  reported. 
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iastbandi  or  other  engagement,"   The  land  in  his  sanad  or  pattA  Secretary  of 
is  the  flecunty  for  the  levenme  due  m  hk*  land^  and  the  kista  are  ^j^^l^^ 
ealcmlsted  on  the  whde  land  and  not  on  each  fidi   By  aiooeptmg  j^^^anan 
his  sanad  or  pattd  he  in  fact  pledges  each  and  eveiy  field  as 
seemify  for  the  whole  assessment,  and  he  cannot  split  the  security 
[^mm  than  an  ordinary  mortgagor.   Seotion  25  leads  to  the 
Indeed  it  ha»  nam  been  denied  in  the  ease  of 
indarl  that  each  and  every  part  of  it  is  liable  for  the  whole 
1,  and  the  Act  makes  no  distinction  in  this  respect  between 
and  a  raiyatw^i  estate.   The  judgment  of  this  Court 
^SA.  IMO  ol  1888  quoted  above  is  aLao  to  the  same  effect, 
though  the  point  was  not  fully  discussed. 

We  reverse  the  decree  of  the  District  Court  and  restore  that  of 
the  If  finsif.  It  is  perhaps  a  h«rd  ease,  bat  the  plaintiff  should  not 
hate  allied  fraad  against  the  purdiaser.  He  must  pay  the  costs 
both  of  the  purchaser  and  the  GoTemment  in  this  Court  and  in 
the  District  Court. 


1884. 
October  27. 


APPELLATE  CIVIL. 

Before  Sir  Charkn  A.  Turner,  Jf7.,  Clmf  Jmtiee^  and 
Mr.  Justice  Muttuadmi  Ayyar, 

RAMA  8  A  MI  arb  aitotbsb  (Dsfisnoahts},  Appellants, 

and 

NAEASAMMA  (Plaintiff),  Resfondext.* 

Bindu  Law^ln}ierit€mC9 — StepiMther — Sag6tra  Sapindas. 

AeeovfiDg  to  Hiadd  law  onzrmt  in  Hie  Madias  Presideiioy,  a  step-moQier  tkm  not 
s^iceaplte  tile  ettate  of  ha  rtefeon  ia  preference  to  his  grandfather's  brother's 

Thi  pkintifi,  widow  of  Satalnri  K&rasimha,  sued  to  recover  from 
the  defendants,  B^masimi  and  Ms  lather,  Prasann&eharlu,  the 
estate  of  Venkatacharlu,  son  of  Ndrasimha,  by  liis  first  wife 
deceased,  which  on  his  death  passed  to  his  widow,  and  on  her  death  ^ 
was  seised  hy  the  defendants. 

The  defendants  pleaded  that  B&mas^mi,  the  minor  son  of 
Prasamiaeharlu,  had  been  adopted  by  the  widow  of  Venktil  /icliarlu 

«  Appeal  94  of  1883. 
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RiMASAia  under  authority  given  by  Venkatdcharlu  on  his  death-bed.  The 
D^ABi^AMMA  defendants  further  pleaded  that  they  were  the  nearest  sapindas 
of  Yenkatdoharlu.  The  District  Judge  of  Yizc^apatam  (A.  Lister) 
found  that  Prasanndoharlu  was  not  a  sapinda,  and  that  the 
adoption  was  not  proved,  and  decreed  for  the  plaintiff.  The 
defendants  appealed  to  the  High  Court. 

The  Advocate-General  (Hon.  P.  0^ Sullivan)  for  appellants. 
Hon.  Bdmd  Bdu  for  respondent. 

The  Court  (Turner,  C. J.,  and  Muttus&ni  Ayyar,  J.),  after  oon- 
firming  the  finding  of^the  District  Court  as  to  the  alleged  adoption, 
found  that  the  grandfather  of .  Prasann&charlu  was  the  brother 
of  the  grandfather  of  Venkatdcharlu,  and  delivered  judgment  as 
follows : — 

We  express  no  opinion  in  this  case  whether  a  stepmother  who 
had  not  obtained  possession  would  be  entitled  to  maintain  a  suit 
to  oust  a  stranger.  All  that  it  is  necessary  for  us.  to  find  in  this 
case  is  that  the  appellants  are  sagdtra  sapindas,  and,  as  such,  are 
entitled  to  inherit  in  priority  to  stepmother.  The  appeal  is  there- 
fore allowed,  the  decree  of  the  District  Court  reversed,  and  the  suit 
dismissed. 

Inasmuch  as  the  appellants  set  up  a  false  case  of  adoption, 
we  shall  direct  that  each  pwrty  do  bear  respectively  their  and  her 
costs  in  this  suit  in  both  Courts. 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turner,  Kt,  Chief  Justice,  and 
Mr,  Justice  Hutchins. 

VENKATACHALA  (Plaintiff),  Appellant, 
and 

APPATHORAI  (FiEST  Defendaot),  Respotoknt.* 

Limitation^Ord&r  poised  in  1877  undw  CivU  Procedure  Code,  1869,  «.  269 — 8mi 
brought  after  one  year—Civil  Procedure  Code,  1877,  «.  ZZb—linUtatum  Aa,  1877, 
aeh,  II,  arte.  11—13. 

An  order  having  been  passed  on  the  10th  August  1877  under  section  269  of  ths 
Code  of  Civil  Procedure,  1869,  cancelling  delivery  of  possession  of  land  brought  t« 

♦Second Appeal  61  <rf  1884. 
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Bale  and  purchased  by  a  decree-holder,  no  suit  was  brought  by  the  decree-holder  Venkata- 
to  establish  his  right  to  the  land  until  1883.  •  chala 

JBUi^^  fM  til©  wgrnL  of  aecltoii  269  ol  the  said  Code  on  1st  October  1877  did  ^p^^o^, 
Dot'dffprAre  the  atdet  of  the  10th  August  1 877  of  the  effect  it  possessed  when  passed, 

ind  therefore  that  the  suit  was  l)avrod  In-  limitation. 

XoyUuh  Chund&t  Faul  Chowdhry  v.  Freonath  R(yy  Chowdhry  (I.L.E.,  4  Cal.,  610) 
aad  Qkmbder  MUUr  v.  Mohesh  Chunder  Boral  (I.L.R.,  9  Cal.,  230)  distin- 

guiihed. 

This  was  m  appeal  from  the  decree  of  W.  F.  Qxahame,  District 
Judge  of  North  Tanjore,  dated  11th  December  1 reversing  the 
deoroe  of  A-  Euppusimi  AjyangAr,  District  M6nsif  of  Tiruvalur, 
iB  Suit  83  of  1883. 

The  facts  and  arguments  appoar  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  Court  (Turner,  C.J.,  and 
Hutchins^  J.) 

The  Advocate-General  (Hon.  P.  0^  Sullivan)  and  Bhdshyam 
Ayyangdr  for  appellant. 

The  Government  Fkader  (Kt,  Shephard)  md  Rdmdchandra  Bdu 
Saheb  f OET  respondeiit. 

JiniGifBiro— The  only  question  in  this  second  appeal*  is 
whethCT  the  suit  is  barred  by  the  law  of  limitation. 

Uie  appellant  (R.  M.  A.  R.  R.  M.  Venkatdchala  Chetti)  brought 
ftisiiit  on  SSbod  February  1883  to  eject  the  respondent  ( Appdthorai 
Pffiai).  Undar  a  decree  which  he  had  obtained  in  a  former  suit 
against  the  respondent's  father,  he  had  brought  the  property  to 
sale  and  purchased  it  himself  and  been  put  into  possession,  but  the 
iQ^ndent  oomplained  tiliat  he  had  been  improperly  dispossessed, 
and  (HI  the  lIHli  August  1877  an  order  was  passed  under  section  269 
of  the  Code  of  1859,  cancelling  the  delivery  of  possession  to  the 
appellant  an(j^  restoring  possession  to  the  respondent.  The  section 
declares  that  eadh  an  order  shall  not  be  subject  to  appeal,  but 
^  psrty  BgasDsi  whom  it  is  given  shall  be  at  liberty  to  bring  a 
suit  to  establish  his  right  at  any  time  within  one  year  from  the 
date  thereof."  The  disputes  with  which  the  section  deals  are 
dkpotes  arising  out  of  obstruction  by,  or  the  dispossession  of  a 
peiBmi  other  tiiaii  the  judgment-debtor  claiming  a  right  to'  the  * 
possession  of  the  property  sold  under  the  decree  as  proprietor, 
mor^agee,  lessee,  or  under  any  oth^r  title.  The  object  of  the 
aeeticHi  was  that  the  Court  executing  the  decree  might  decide  such 
B- fi^Btes  Bammarily  and  j||MkIIyt  subject  only  to  the  reservation 
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VuNKATi-  tbftt  ^®  party  aggrieved  by  the  order  might  bring  a  suit  within  a 
CHALA  ^  establish  his  right.   The  present  suit  was  not  brought 

App^thorai.  until  five  and  a  half  years  after  the  date  of  the  order,  but  the  appel- 
lant contends  that  it  is  not  barred  and  that  he  had  twelve' years. 

The  Code  of  Civil  Procedure,  1877,  and  the  Indian  Limitation 
Act  of  1877,  came  into  force  together  on  the  first  day  of  October 
1877.  The  section  substituted  in  the  former  for  section  269  of  the 
Code  of  1859  was  section  335.  It  expressly  enacts  that  the  party 
against  whom  such  an  order  is  passed  may  institute  a  suit  to 
establish  the  right  which  he  claims  to  the  present  possession  of  the 
property,  but  subject  to  the  result  of  such  suit,  if  any,  the  order 
shall  be  conclusive.  This  however,  in  our  judgment,  is  merely 
an  express  decleuration  of  the  effect  of  the  old  section  269.  The 
limitation  period  for  such  a  suit  and  for  other  similar  suits  pro- 
vided by  the  Code  to  contest  orders  made  in  execution  was  removed 
from  the  Code  to  the  Limitation  Act.  Article  11  allows  a  year  to 
the  unsuccessful  party  to  an  order  passed  under  sections  280, 
281,  282  and  335  of  the  Code  of  Civil  Procedure  (1877),  but  says 
nothing  about  the  corresponding  sections  of  the  Code  of  1859. 
Article  13  provides  that  a  suit  to  alter  or  set  aside  a  decision  or 
order  of  a  Civil  Court  in  any  proceeding  other  than  a  suit  must  be 
brought  within  a  year  from  the  date  of  the  fiinal  decision  or  order 
by  a  competent  Court.  Article  13  merely  reproduces  article  15  of 
the  former  Limitation  Act.  Article  1 1  is  new  and  designed  to  meet 
the  case  of  the  orders  specified,  which  are  passed  in  a  suit  but  not 
open  to  appeal. 

If  article  13  applies,  the  present  suit  is  clearly  barred ;  but,  in 
our  judgment,  the  order  was  one  passed  in  a  suit  and  does  not  fall 
within  article  13.  Article  11  does  not  inplude  ordprs  passed  in 
suits  under  the  old  Code,  and  it  is  therefore  contended  that  the 
appellant  had  twelve  years  as  in  an  ordinary  suit  for  ejectment. 
The  argument  is  that  section  269  of  the  old  Code  has  been  repealed, 
and  with  it  the  limitation  clause  which  it  contains ;  that  now  there 
is  no  limitation, period  but  the  general  one  of  twelve  years. 
♦  In  our  opinion  this  contention  cannot  be  supported.  As 
already  stated,  the  effect  of  an  order  properly  made  under  section 
269  was  that  the  dispute  was  conclusively  determined  as  between 
the  parties  to  the  order,  subject  only  to  the  result  of  a  suit  brouglit 
within  the  time^  prescribed.   The  regeal  of  section  269  by  the 
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maemded  Code  did  not  deprive  the  order  of  the  character  which  VenkatX- 
ttttaohed  to  it  when  it  was  made.   It  was  and  continued  to  be  an  ^^^^ 
Qider  which  was  final  unless  aittd'  Initil  it  was  set  aside  in  the  AppXthobai. 
manner  indicated  in  tlie  section,  ie.  by  a  siiit  brought  within  a 
year.    No  such  suit  was  brought  and  the  order  itself  has  been 
zigbtly  pleaded  as  a  bar  to  the  present  action.   There  is  no  doubt 
difft  tlie  order  was  properly  made  ^yder  section  269  in  adjildioa- 
tion  of  the  contested  right  to  possession. 

Our  view  is  not  in  conflict  with  Koylash  Churider  Paul 
Ohowdhry  v.  ^Preomih  Ma^  (Omdhr^il),  and  Gopal  Ohunder 
lEtier  y.  M&r€$h  Chmdi/r  BcraJ^).  'The  fomeir  ease  meraly 
decided  that  a  suit  for  possession,  brought  after  an  order  passed 
under  section  246  of  the  old  Code,  was  not  a  suit  to  set  aside  an 
order  in  a  proceeding  other  than  a  suit,  falling  xinder  article  15 
of  the  limitation  Act  of  1871 :  in  that  opinion  we  have  already 
expressed  our  concurrence.  In  the  latter  case  a  question  somewhat 
analogous  to  that  before  us  was  raised,  but  the  learned  Judges 
jisfaaed  to  oonsider  it  as  it  had  not  been  taken  in  the  Courts  below : 
&0  osily  point  decided  wad  iihat  article  11  of  the  Limitation  Act 
of  1877  did  not  apply  to  an  order  passed  und^  the  former  Codes, 
and  in  that  opinion  also  we  concur. 

This  second  appeal  cannot  be  supported  and  is  accordingly 
dismBBed  with  costs. 


APPILLATE  CIVIL. 

Before  Sir  Charles  A.  Turner^  JR.,  Chief  Justice^  and 
Mr.  Jmtke  Mutttmtmi  Ayyar. 

*  KBIBHNAN  (PKraiowBa),  Akpellant,  ^  1884. 

.  November  24 

and  —  

"7  /  / 

HIIiAKANDAN  (Dmana-HoioDSE),  Ebspondent.*  ^   ^  j 

J^€tYt€ — Exeetitiofi — Limifadon — Decree  for  possession  upon  payment  of  inortgage 
mmcunl  and  value  &f  impravenmts-^JFinal  decree  mi  ascertaining  value  of  improve' 


In  a  decree  for  redemption  of  a  Malalmr  kinam  (mortgage),  it  was  ordered  on 
file  12tb  DecembeT  1879  that  the  defendants  ahould  put  the  plaintilE  in  possession 

4  ~  \  ■  

(1)  4  Gal.,  610.  (2)  U  JL,  9  Oal*.  230, 

*         igaiart  Appdkte  (h4er  3d  of  1884. 
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"EsJBBXUf       ^®       ^POA  payment  by  plaintiff  to  defendant  No.  1  of  the  mortgage  amonuity 

^*         and  of  the  yalue  of  improvements,  to  be  determined  in  execation,  to  sndi  of  tha 

^iLAKAKDAK.  defendants  as  should  be  found  entitled. 

On  the  12th  Augost  1880  the  plaintiff  applied  for  execution,  and  on  the  23rd 

September  1881  an  order  was  passed  that  execution  should  issue  on  payment  into 

Court  by  the  plaintiff  of  the  mortgage  amount  and  the  value  of  improvements  vehich. 

had  then  been  ascertained. 

The  plaintiff  having  failed  to  deposit  the  said  amount,  the  application  for  execa* 

tion  was  struck  off  the  file  on  the  lOti^ovember  1881. 

On  the  8th  December  1888  the  plamtiff  applied  again  for  execution  and  objectioiL 

was  taken  that  the  application  was  barred  by  limitation. 

Seldf  that  the  application  was  not  barred  by  limitation. 

Dildar  Sossein  v.  Mt^'eedufmissa  (I.L.B.,  4  Gal.,  629)  approved. 
• 

This  was  an  appeal  from  a  decree  of  E.  E.  Krishnan,  Subordinate 
J udge  of  South  Malabar,  confirming  a  decree  of  U.  Achutan  Niyar, 
District  Munsif  of  Betutn&d,  dated  12th  March  1884,  rejecting  aa 
application  made  by  Erishnan  Nayar,  defendant  No.  8,  in  Suit  332 
of  1878  on  the  file  of  the  District  Munsif  of  Patambi,  objecting  to 
the  execution  of  the  decree. 

The  judgment  of  the  )f unsif  was  as  follows : — 
Original  Suit  No.  322  of  1878  was  a  suijt  for  redemption  of  a 
mortgage.  The  decree  of  the  Court  of  First  Instance  was  as  fol- 
lows :  ^  Upon  payment  of  the  kdnam  and  purankadam  (advanoe 
and  further  advance)  amoimt,  Bs.  85-11-5,  to  defendant  No.  1  and 
the  value  of  improvements,  to  be  determined  in  execution,  to  sudi 
of  the  defendants  as  are  then  found  to  be  entitled  to  receive  the 
same,  the  defendants  do,  &c.'  This  decree  was  affirmed  in  appeal 
on  the  12th  December  1879.  The  amsham  in  which  the  property 
is  situate  having  been  transferred  to  the  jurisdiction  of  this  Court, 
the  decree-holder  applied  for  exedution  on  the  12th  August  1880 
(Miscellaneous  Petition  No.  1233  of  1880).  On  the  13th  August 
he  was  directed  t6  deposit  Bs.  8  as  batta  for  issuing  a  oommissLon 
to  ascertain  the  value  of  improvements.  On  the  17th  November 
1880  the  conmiissioner  submitted  his  accoimts.  On  the  8th  Decem- 
ber 1880  the  decree-holder  put  in  his  objection  (Miscellaneous 
Petition  No.  2184  of  1880)  to  the  commissioner's,  acooimt.  After 
^erasing  the  commissioner's  account  and  hearing  the  decree-holder's 
objection,  the  Court  determined,  on  the  23rd  September  1881,  that 
the  value  of  improvements  payable  by  the  decree*holder  was 
Bs.  409-4-11,  and  on  the  same  date,  viz.,  23rd  September  1881, 
passed  the  final  order  on  decree-holder's  application.  No.  1233  of 
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1880,  that  execution  would  be  issued  ou  his  depositing  in  Court  Ebibhnan 
fhe  k^nam  and  porankadam  ainolmt  given  in  Aud  deoree  and  iihe  nilakutdah. 
^ntae  of  improTementa  Ba.  409-44t.   Tim  daciree^iolder  failed  to 

di^osit  the  amount  and  his  application  was  struck  off  on  the  1 0th 
Norexnber  1881.  The  present  application  for  execution  (Misoel- 
laneans  Petition  17 09  of  1883)  was  made  hj  the  daocee-holdeir  on  the 
8t2iDeoeiaberl883.  NoiSl4d»  S^IbM  to  the  defendants,  of  whcm 
defeaidant  No.  8  contends  that  the  execution  is  barred,  more  than 
three  years  having  elapsed  from  the  date  of  the  former  appHoatipn, 
I  do  not  agree  with  him.  In  my  opinion  the  deoreebeoaine  a 
oomplete  deoree  on  the  date  on  wMoh  the  Court  determined  the 
value  of  improvements  payable  by  the  decree-holder.  Before  that, 
the^deoree  was  incapable  of  execution  and  the  determination  of  the 
value  of  improvements  was  part  of  the  decree;  More  than  three 
je&m  bam  the  date  of  that  order,  viz.,  23rd  September  1881,  have 
not  elapsed,  and  the  pregent  application  is  therefore  in  time, 
Olq'ectaon  disallowed."  . 

Ananian  Ndyar  for  appellant. 

Smkara  Memn  for  respondent. 

The  Court  (Tomer,  OJ.,  and  Mnttos^  -A^yyar,  J.)  delivered 
the  following 

Jx7n0MBKT: — ^The  dedUi<niof  the  If  tSnmf  and  of  tiie  Snhordi- 
nate  Judge  on  the  question  of  limi^tion  is  in  accordance  with  the 
ruling  in  BUdar  Hosnein  v.  Muj€eduyinissa{\)^fm^  we  are  not 
prepared  to  dissent  from  that  ruling;  but,  in  awarding  mesne  profits, 
Hie  Ckmrt  executing  the  d^OKee  must  he  careful  to  notice  that  the 
deeree-Iiolder  would  be  entitled  only  to  porapad  (rent),  and  not  to 
the  net  profits  of  the  estate,  until  he  had  paid  or  brought  into 
Court  the  sums  payable  by  him  as  a  condition  for  redemption. 
"WiSi  &eee  observatiaofl  .  we  affirm  tiie  order,  hut  direct  each 
psriy  to  liear  his  own  oosta. 

(1)  I.L.E.,  4  CaL,  629. 
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APPELLATE  CRIMINAL. 

•  B^ore  6ir  Charles  A.  Turner,  KL,  Chief  Justice^  and 

Mr,  Justice  Brandt. 

■  1884.  Ih  THB  MATTBE  OF  THE  PBTITIONS  OF  PAUL  DBCEXJZ  ATO 

Octobers. 

December  2.  JOHN  EAYMOND  BIBEB.  * 

Fenal  Code,  m.  190,  603,  b(i%-^Int%midati(m — Exeommunieation  hff  Roman  CathoUc 
priest — Oriminal  proceedings  stayed  until  complainant  established  the  illegality 
the  priest* s  acts  in  a  Civil  Court. 

Where  the  exercise  of  ecclesiastical  jurisdictioii  is  plainly  ultrd  vires,  or  otherwise 
unsanctioned  by  the  ordinances  of  a  religious  society,  or  whero  such  ordinances 
controvert  the  general  law,  and,  in  either  case,  consequences  result  which  the 
criminal  law  was  intended  to  restrain,  the  Criminal  Courts  are  not  at  liberty  to 
decline  jnxisdiction. 

A  Roman  Catholic  complained  to  a  Magistrate  that  he  had  been  threatened  witii 
an  illegal  sentence  of  excommunication  and  had  been  excommunicated  by  the 
ecclesiastical  authorities,  with  a  view  to  preyent  him  from  asserting  his  legal  rights 
in  defending  a  civil  suit  concerning  the  property  of  a  church  : 

Meld,  that,  under  the  circumstances,  the  proper  course  was  for  the  Magistrate  to 
postpone  the  trial  till  the  complainant  proved  in  a  civil  Court  the  illegality  of  the 
action  of  the  ecclesiastical  authorities. 

These  were  applioationB  to  the  High  Court  under  ss.  435  and 
439  of  ijke  Code  of  Criminal  Procedure  to  direct  the  Joint  Magis- 
trate of  Malabar  (H.  Boss)  to  inquire  into  and  tiy  two  complaintB 
of  similar  nature  made  by  Paul  deCruz  and  John  Bajnoaond 
Biber,  respectively,  against  the  Very  Rev.  Pr.  Nicholas  Pagfuii, 
Pro- Vicar  Apostolic  of  North  Malabar,  and  the  Bm.  Ft.  J.  M. 
Monteiro,  Vicar  of  Tellicherry.  The  complaint  of  deCn]ps  was  as 
follows : — 

That  petitioner  is  a  member  of  the  Roman  Catholic  Churdi  of 
Tellicherry  and  the  duly  appointed  administrator  of  its  affair&i 
That  the  appointment  of  an  administrator  is,  and  has  hitherto  beeOi 
vested  in  the  parishioners^  and  it  was  by  them  that  petitioner  has 
been  appointed  as  such.  That  on  the  1st  day  of  January  last,  the 
Very  Rev.  Pr.  N.  Pagani,  the  Pro- Vicar  Apostolic  of  the  Romaa 
Catholic  Churches  of  North  Malabar  and  Canara,  convened  a 
meeting  in  the  ssdd  church,  when  a  few  votes  were  extorted  from 


*  Criminal  Eeviaon  Cmn  277  and  278  of  1884. 
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a  minority  of  the  members  then  present,  and  a  resolution  passed  in  f» 
f^pointing  two  other,  persons  as  administrators  in  the  room  of 
That  this  appointment  Ibeing  irregular,  inasmuch  as 
it  was  made  without  the  knowledge  and  consent  of  the  majority 
of  the  parishioners  and  without  any  justifying  cause,  petitioner,  at 
the  special  request  of  the  parishioners,  refused  to  hand  over  the 
iee  in  his  custody  to  ttio  nswly-iippointed  administrators. 
That,  in  consequence  of  this  just  refusal  on  the  part  of  petitioner 
to  give  up  the  church  properties  to  the  said  new  administrators, 
latter  filed  a  civil  suit  in  the  District  M6nsif 's  Court  at  Telli- 
to  recover  possession  of  ihsmf  whidh  said  suit  is  still  pending 
%L  the  said  Court  .  That  knowing  that  the  said  suit  is  pending  in 
a  competent  Court ,  and  to  thwart  a  just  decision  being  arrived  at 
therein  by  preventing  petitioner  frqm  making  a  proper  defence 
the  said  F!ro*Yioar  ApostoHo,'  by  a  letter  of  admonition, 
7th  instant,  threatened  to,  and  did,  excommunicate  petitioner 
iiid  all  those  who  have  aided  him  in  withholding  the  said  proper- 
ties. That  the  Boman  Catholic  Church  at  Tellicherry,  and  all 
iee  belonging  thereto^  being  the  exclusive  property  of  the 
parish,  the  said  Pro-Vicar  Apostolic  or  any  one  else  has  no  control 
over  the  temporal  management  thereof,  and  the  aforesaid  letter  of 
communication  was  issued  maid  fide  and  unwarrantedly.  T|yt 
id  letter  of  egecffnmnnioatiQn  was,  on  the  16th  March, 
[y  read  in  .the  church  by  the  Eev.  Fr.  Monteiro,  the  Vicar, 
wiio,  in  addition  thereto,  has,  as  his  own  act,  subsequently  excom- 
municated several  others  of  the  parishioners  known  as,  or  admitting, 
petitioners  in  the  dj^inoe  of  their  legal  rights  towards 
meeting  the  said  civil  suit.  TbfA  the  ^said  acts  of  the  Very  Rev. 
IV.  Pagani  and  the  Eev.  Fr.  Monteiro  are  voluntary  and  calcu- 
lated to  force  petitioner  and^  the  greater  number  of  the  pariiih- 
iooers  out  of  thdr  way  to  hoQestly  defend  the  said  civil  suit  and 
done  with  the  corrupted  and  unjust  motive  of  making  them 
entirely  powerless  to  adduce  the  r^uired  evidence  therein.  .  That 
er  petitioner  nor  any  one  of  tiie  others  who  have  been,  as 
ifint  out  of  all  spiritual'benefits  has  been  guilty  of  any  ao{ 
warranting  this  religious  degradation  from  the  Pro- Vicar  Apostolio 
and  the  Vicar  respectively,  their  object  in  so  doing  can  only  be  to 
compel  petitioner  and,  others  to  give  up  their  legal  rights 
£roan  justly  viodioating  them  before  a  competent 
justioe.  That  the  aboffficuaned  Very  Rev.  Fr.  Pagani  and 
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the  Bey.  Fr.  Monteiro  have^  and  each  of  them  has  by  respective 
acts  as  aforesaid,  committed  an  offenoe  punishable  under  s.  508 
of  tl^e  Lidian  Penal  Code.  Petitioner  therefore  prays  that,  this 
Court  may  be  pleased  to  inqxiire  into  the  matter  and  render  jnstioe 
as  the  oiroumstanoee  of  the  case  may  warrant  and  as  to  this  Court 
may  seem  to  be  reasonable." 

The  Joint  Magistrate  examined  deCmz  who  deposed  as 
follows : — 

I  complain  against  Pro- Vicar  Pagani  and  Father  Monteiro 
for  publishing  in  the  church  at  Tellicherry  a  letter  of  excommimi- 
cation  against  me,  and  thereby  attempting  to  cause  me  not  to 
defend  a  civil  suit  now  pending  in  the  District  M&n^s  Oourt  in 
which  Messrs.  D^Rozario  and  Fernandez  have  sued  me  for  delivery 
of  certain  keys  and  church  property  whidi  are  in  my  possesdon  as 
administrator.  The  object  of  the  defendants  is  to  make  me  give 
up  the  keys,  &c.,  by  inducing  me  to  believe  that  if  I  do  not  do  so  I 
will  become  an  object  of  divine  displeasure.  The  Pro-Scar's 
letter  of  excommunication  which  I  produce  (A)  *  shows  that  this  is 
their  object.  I  have  not  given  up  the  keys^  &o.,  and  in  common 
with  more  than  100  others  hav^  been  refused  every  rite  of  the 
diuroh.  The  defendants  have  committed  an  offence  under  s.  508 
ci  the  Lidian  Penal  Dode." 


*  We,  Nicholas  Pagani,  S.  T.  Pro-Vicar  Apostolic  of  North  Malabar  and  Ganaxa, 
considering  the  persistent  obstinacy  of  certain  persons  of  the  parish  of  Tellicherry, 
who  utterly  disregarding  onr  orders  and  their  own  duty,  continue  to  refuse  to  hand 
over  the  keys  and  other  property  belonging  to  the  church  of  TellicheiTy,  now  in 
their  possession,  to  the  newly-appointed  administrators  of  the  said  churdi,  XeaBrs. 
T.  T.  D'Bosario  and  A.  Fernandez,  and  considering  the  grave  scandal  and 
dirturbance,  &c.,  caused  in  the  parish  of  Tellicherry  by  such  refusal,  we  herewith 
admonish  aU  those  who  hold  keys,  property,  &c.,  belonging  to  the  church  of  TelH 
cherry  to  hand  them«  over  to  the  said  administrators,  T.  T.  D'Rozario  and  A* 
FemandeB,  within  three  days  from  the  publi(»tion  of  this  our  admonition  which  wo 
declare  to  be  equivalent  to  a  triple  one. 

And  we  declare,  and  hereby  decree  in  writing,  by  the  authority  of  Almighfy 
Qod  and  the  Apostles  Peter  and  Paul  and  all  the  Saints,  that  aU  such  persons  wIm 
disregard  this  our  admonition  after  the  lapse  of  three  days  from  its  publication  ht 
mid  remain  ipso  facto  exoommunieated, 

M<H«ov6r,  we  likewise  hereby  decree  that  all  others,  who  by  underhand  or  open 
Inachinations,  by  words,  by  writing,  or  by  any  other  active  measures,  agitate  or 
endeavour  to  prevent  the  said  administrators,  T.  T.  D'Rosario  and  A.  Fernandei, 
from  taking  charge  of  the  keys  and  other  property  belonging  to  the  TelliCherTy 
Chuidi  he  and  remain  likeioite  ipso  facto  exeommunieated,  and  that  absolution  froa 
such  excommunication  be  reserved  to  us  or  to  our  successors  and  to  the  Roman 
Pontiff,  and  that  even  in  the  hour  of  death,  they  be  previously  obliged  (so  far  as 
is  possible)  to  make  full  reparation  for  the  scandal  given,  before  any  priest  be 
empowered  to  absolve  them. 
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The  Magistrate  in  dismissing  the  oomplaint  delivered  the  inn 

.  ,       .  '  dbOetji. 

owing  judgment : — 

is  a  oomplai]^  against  (1)  the  Very  Bev.  Fr.  Pagani, 
•Vioar  ApoBtoIio  of  North  Malahar  and  Canaia ;  and  (2)  the 
Fr.  IfonteirOy  Yioar  of  the  Roman  Catholio  Ghuroh  at  Telli- 
ol  an  oSSmoe  tindear  s.  60S  of  tiie  Indian  Penal  Code, 
complainant  Paul  deCras  iviwr  adini^         of  the  Boman 
'Catholic  Church  and  as  sadi  had  undisputed  charge  of  certain 
and  property  of  the  ohnroh,  nntil^  owing  to  dissensions  in  the 
r^[arding  ohnroh  affairs,  a  nloeting  of  parishioners  was 
held  in  January  at  the  instanoe^of  the  first  defendant,  and  two  new 
Iministrators,  Messrs.  D'Eozario  and  Fernandez,  were  appointed, 
le  complainant  being  declared  to  have  been  removed  from  office, 
iplainant,  however,  oontendin^ftat  iSie  resolution  superseding 
was  one  of  a  packed  meeting  and  not  of  the  whole  body  of 
parishioners  or  of  a  majority  of  them,  refused  to  deliver  up  the* 
keys,  &c.,  to  the  new  administrators^  who  have  accordingly  filed  a 
T^olar  suit  in  the  District  M  insfs  Oonrt  to  obtain  possession  of 
•    the  same. 

"  Complainant  states  that,  on  the  7th  March^  the  first  defendant, 
I^Joffning  that  the  oivH  suit  was  pending,  issued  a  letter  of  admoni- 
^^^B  (A)  threatening  exo^^iimiinioation  of  '  all  those  who  hold 
|HPI|^}soperty,  &c.,  belonging  to  the  church '  if  they  failed  to  hand 

^  over  the  same  to  the  new  administrators  within  three  days  from 
^^fublioation  of  the  said  admonition ;  that  on  the  16th  March  the 
^KfoUication  was  made  in  church  by  the  second  defendant,  and  that 
(complainant)  having  failed  to  daEver  the  keys,  &c.,  within  three 
^  days  as  admonished,  has  bean  exoonununicated  and  refused  every 
rite  of  the  church. 

Complainant  alleges  that  dief  endants  have  thus  attempted  to 
cause  him  to  give  up  the  keys,  &o.,  which  he  is  not  legally  bound 
to  do  unless  the  pending  civil  suit  goes  against  him,  and  to  prevent 
^  ddending  that  suit,  which  he  is  legally  entitled  to  do,  by 
to  induce  him  to  believe  that  h%will  be  rendered,  by 
tile  defendants'  act  of  excommunication,  an  object  of  divine  dis^ 
pleasure  if  he  does  not  give  up  the  keys,  &c.,  or  cease  to  defend 
the  suit 

^  I  am  of  qpinion  that  this  is  not  a  case  in  which  criminal  pro* 
lie  against  ti^^ '^^^^4ftlits«   The  pQwer  of  excon^** 
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munioation  is  one  wliioh  the  first  defendant  holds  for  the  enf oroe* 
ment  of  discipline  in  the  Roman  Catholic  Church  nnder  him. 
Complainant,  as  a  member  of  that  church,  thereby  subjects  himself 
to  its  discipline ;  and  it  is  not  for  a  Criminal  Court  to  decide  whether 
the  power  of  excommunication  has  been  rightly  or  wrongly  exer- 
cised by  the  ecclesiastical  authorities.  In  the  present  case  the 
defendants  appear  to  have  excommunicated  complainant  for  con- 
tumacy in  refusing  to  obey  their  orders  to  deliver  up  the  keys,  &a 
Whether  or  not  this  was -a  legitimate  ground  for  excommunication 
(which  is  practically  what  complainant  wanted  me  to  decide)  is 
not  in  my  opinion  a  question  for  this  Court :  and  I  accordingly 
dismiss  this  complaint  under  s.  203  of  the  Code  of  Criminal 
Procedure." 

Mr.  Wedderbum  for  complalhant. — ^The  complaint  charges  an 
offence  under  s.  508  of  the  Penal  Code.  Complainant  alleges  that 
the  sentence  of  excommunication  was  issued  illegally  for  an 
improper  purpose.  For  the  purpose  of  this  argument  the  com- 
plaint must  be  taken  to  be  true,  and  there  are  grounds  for  supposing 
that  the  charge  is  not  ill-founded ;  for,  to  warn  a  person  from 
defending  a  civil  suit  on  pain  of  excommunication  is,  priniAfack^  a 
very  improper  action  from  an  ordinary  point  of  view. 

[Turner,  C.J. — There  is  a  late  decision  in  point — The  Qiiem  v. 
8ankara.{X)]  But  the  decision  in  that  case  can  be  distinguished. 
Here  the  priest  says  if  you  assert  your  civil  rigjit  I  will  exoom* 
munioate  you  and  you  will  thereby  become  an  object  of  divine 
displeasure  and  remain  so  till  absolved  by  me.  By  the  act  of 
excommunication  the  complainant  loses  his  right  to  absolution  and 
other  spiritual  and  temporal  advantages.  In  the  note  to  s.  508 
Mr.  Mayne  says  :  "  It  would  be  criminal  for  a  clergyman  to  cuise 
an  offender  from' the  altar  as  used  occasionally  to  be  done  in 
Ireknd.'' 

(Mr.  Ghuld. — That  is  impossible.  No  such  thing  could  have 
happened.) 

'  In  The  Queen  v.  Sq$^ray{l)  the  complainant  had  done  an  ad;  loir 
i0^hich  he  was  excommunicated.  Here  he  is  told  if  he  does  a  legal 
act  he  will  be  excommunicated.  If,  however,  s.  508  is  not  appli* 
cable,  and  no  doubt  its  meaning  is  ambiguous^  the  allegation  in  the 


(1)  I.L.E.,  6  Mad.,  381. 
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oomplaint  would  sustain  a  charge  under  s.  503  or     190  of  the  j^^^ 

Penal  Code  and  the  Magistrate  should  not  haye  refused' to  trf  ^* 

thecase.   If  the  MagWat© k rigM in sayiog  that 

tbe  priest  is  not  examinable  by  the  Court,  then  a  priest  might 

with  impunity  excommunicate*  a  person  foi;  refusing  to  commit  a 

crime.   It  has  been  dedded  by  the  Pri^jT  CJidwteill  in  B^mn\ 

Cwi,  S^Cy  DeMonfreal(l)  that  the  Ooort  oia  dMidenpon  the  legality 

of  m  ecclesiastical  sentence  and  the  same  primple  is  invi|fedin 

the  decisiou  iu  Laughton  v.  Bishop  of  Sodor  (md  Jflifl.(3)  . 

The  question  is  simply  this— Did  tbe  prieit  «Alaiftlid<mfify  for 
an  improper  end?  There  isaoleisrtoiiirfiiq'*^ 
repatation,  made  to  prevent  complainant  asserting  a  legal  right 
to  property,  which  is  enough  for  a  charge  under  s.  503.  To  defend 
a  civil  suit  brought  to  recover  church  property  is  also  equivaleilt  to 
making  a  legal  ttppli<»ti<m  f or  pofoteotion  against  injury  within  tha 

meaning  of  s.  190. 

Mr.  Oould  for  defendants.— Mr.  deCruz  is  a  member  of  a  volun- 
tary society,  and  he  is  bound  by  th» '  JPOleB  of  ttte  saperiors  of  the 
Mdety,  and  the  idea  of  oomii^  iii  to  claim  the  protection  of  a 
Comt/anda  Criminal  Court  above  all,  is  utterly  preposterous, 
when  all  he  has  to  do  is  to  leave  the  society.  This  case  does  not 
come  under  s..  503.  It  may  do  him  harm,  but  it  does  harm  legaUy, 
and  s.  508  is  not  appMcftble-7-rAe  Qwaew  v.  Sanhara.  (3) 

The  whole  questiim  has  Ijeen  tiaeshed  out  in  O'Ke^e  v.  Mae^ 
dwwH.  (4) 

Wedderbum  in  reply.— Clii!»  ate  tolwtary  societies,  and 
jt  of  a  membeET  to  qnesiiim  impsroper  expulsion  has  been  fre- 
aky tried  [See  Hopkimon  v.  Marqtm  of  Exeter,  (5)  Fkher 
le,  (6)  LaAouchere  v.  Earl  of  Whamcliffe,  (7)J 
^he  Court  (Turner,  C.  J.,  and  Brandt,  J.)  delivered  ttie  following 
JnoGMKHT We  are  of  opinion  that  there  are  no  aUegatidtti 
Irhidii,  if  proved,  would  support  a  charge  of  an  offence  punishable 
jnders.  508,  Indian  Penal  Code.    The  complainants  are  warned 
ttiiat,  if  they  persist  in  &  oertain  eottxie  of  obndudt,  thqr  will  be 
nnnicateil    A  penon  who  is  »eommunioated  does  nol 


(1)  hJSi.  6.  P.C.,  159.         -  f2)  L.R.  4.  P.C,  495. 

{%)  I.L.R-,  6  Mad.  381,  (4)  Ir.  Rep.  7  Com.  Law,  Series  871. 

(&)  L.R.  6  En.,  63.  (6)  L-R.  U  Ch.  D.,  353. 


(7)  L.B.  If  dLm  m 
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jn  ft  become  an  object  of  divine  displeasure  by  the  act  of  the  priest 
DECaci.  ^j^Q  pronounces  the  sentence.  The  proceeding,  bs  we  understand 
it^  purports  to  be  a  declaration  that  the  person  on  whom  it  is  passed 
has,  by  his  own  act  (in  this  case,  alleged  contumacy  to  those  to 
whom  he  owes  obedience  in  matters  ecclesiastical)  committed  sin 
and  rendered  himself  an  object  of  divine  displeasure,  and  it  also 
purports  to  be  a  sentence  of  interdiction  from  the  means  of  grace 
administered  by  the  clergy  until  on  repentance  and  submission 
these  privileges  are  restoi^. 

Nor  do  we  consider  that  the  allegations  of  the  complainants, 
which  are  capable  of  proof,  would  justify  a  Criminal  Court  in  enter- 
taining a  complaint  of  an  offence  punishable  imder  s.  190,  Indian 
Penal  Code.  It  is  not  fairly  to  be  inferred  from  the  communica- 
tions addressed  to  the  complainants  that  the  accused  had  in  view 
the  probability  that  they  would  resort  to  any  criminal  or  civil 
,  tribunal  or  seek  the  protection  of  any  authority.  It  is  a  more 
difficult  question  whether,  in  reference  to  the  allegations  (other 
than  the  allegation  that  the  object  of  the  threat  was  to  deter  tie 
accused  from  resorting  to  the  authorities  for  protection),  there  is 
ground  for  inquiring  into  a  con^laint  of  an  offence  punishable 
under  s.  503,  Indian  Penal  Code. 

We  are  reluctant  to  hold  that  the  Criminal^Gourts  can  examine 
the  propriety  of  the  exerdse  by  any  ecclesiastical  authority  of 
jurisdiction  which  it  claims  to  possess  under  the  ordinances  of  the 
society  to  which  it  appertains  when  such  authority  has  been  exer- 
cised conscientiously ;  for,  the  machinery  of  our  Courts  of  Criminal 
Justice  has  not  been  devised  to  secure  the  satisfactory  determina- 
tion of  nice  questions  of  ecclesiastical  law  or  civil  right,  and  such 
questions  can  ordinarily  be  more  thoroughly  sifted  when  the  Us  mota 
is  between  parties  rather  than  between  the  Crown  and  an  accused. 
But  where]the  exercise  of  ecclesiastical  jurisdiction  is  plainly  uUri 
vires  or  otherwise  unsanctioned  by  such  ordinances,  or  where  such 
ordinances  controvert  the  general  law,  and,  in  either  case^  conse- 
quences result  which  the  criminal  law  was  intended  to  restrain, 
tiie  Criminal  Courts  are  not  at  liberty  to  decline  jurisdiction. 

In  the  case  before  us  the  complaincmts  allege  that  they  are 
threatened  with  an  illegal  senience  of  excommunication,  which  will 
at  least  injure  their  reputation  unless  they  abstain  from  acts  which 
they  are  legally  entitled  to  do. 
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We  cannot  say  that  these  allegations,  if  established,  might  not 
constitute  the  offence  of  criminal  intimidation.  But  to  hold  that 
the  ofien<?e  had  been  committed,  it  would  be  necessary  for  the 
Courts  to  inquire  (1)  whether  the  acts  inhibited  by  the  threat  were 
sach  as  the  complainants  were  legally  entitled  to  do  ;  (2)  whether 
the  ecclesiastical  authority  had  or  had  not  jurisdiction  to  pro- 
nounce on  their  legality ;  (3)  whether  or  not  the  same  authority 
had,  under  the  circumstances,  jurisdiction  to  pronounce  a  sentence 
of  excommunication,  and  (4)  whether  if  it  did  not  possess  that 
jurisdiction,  but  had  exercised  it  in  good  faith  and  under  misappre- 
hension of  law,  such  an  exercise  of  jurisdiction  would  amount  to 
an  offence. 

All  these  inquiries  except  the  last  raised  nice  questions  of  civil 
right  involving  the  consideration  of  the  ordinances  and  practice  of 
a  particular  ecclesiastical  society.  We  consider  a  Criminal  Court 
may  well  postpone  the  exercise  of  its  jurisdiction  till  the  complain- 
ant has  proved  in  a  Civil  Court  the  incompetency  of  the  ecclesi- 
astical authority  to  exercise  the  powers  it  has  assumed  either 
generally  or  in  the  particular  case  and  the  legality  of  the  rights  they 
seyeraUy  assert ;  and  giving  effect  to  this  opinion,  we  shall  stay  the 
further  consideration  of  this  application  for  six  months  to  enable 
the  complainants  to  resort  to  the  Civil  Courts  if  they  think  fit. 


In  r$ 
dbOevz, 


APPELLATE  CIVIL. 


Before  Sir  Charles  A.  Turner ^  KL,  Chief  Jusiice^  and  •  * 
Mr,  Jmfice  MnUmdmi  Ayyar, 

ALAGU  ANB  oTHEns  (Plaintiffs),  Petitionees, 
and  * 
ABDOOLA  (Defendant),  Eesponbent.* 

CtvU  FroetdMre  Code,  t,  43 — Cause  of  action — Splitting  a  claim — Separate  suits  for  rent 
due  for  successive  years.  ' 

Petitioners  filed  t  wo  suits  in  a  SmaU  Cause  Court  on  the  same  day  to  recover  rent 
due  for  two  successive  years  under  the  same  lease.  The  sum  of  the  two  claLms 
exceeded  the  pecuniary  limit  of  the  Courtis  jurisdiction.  The  suit  for  the  rent  of  the 


1884. 
Deoember  6. 


•  Civil  Re^-ision  Petition  354  of  1884. 
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first  year  was  dismissed  under  s.  43  of  the  Code  of  Civil  Procedure,  on  the  groimd 
that  the  claim  ought  to  have  been  included  in  the  suit  for  the  second  yearns  Teot*i 

Htld  thati  as  the  petitioners  had  no  intention  cf  abandoning  either  (jaim,  the 
proper  course  was  to  allow  them  to  withdraw  ^both  suits  and  file  a  fresh  suit  in  a 


•  Alagu  Chetti  and  four  others  filed  twa  suits,  Noe.  191  and  192 
of  1884,  on  the  same  day  on  the  Small  Cause  side  of  the  District 
Miinsif  s  Court  of  Madura  against  the  defendant,  Abdoola  Lewai, 
to  reoover  rent  due  for  fasli  1291  and  fasli  1292,  respeotivelj. 

The  rent  for  both  years  amoimted  to  more  than  Bs.  50,  the 
pecuniary  limit  of  the  Small  Cause  Court's  jurisdiction.  Suit 
No.  191  was  dismissed  under  s.  43  of  the  Code  of  Civil  Procedure 
on  the  ground  that  the  rent  claimed  therein  should  have  been 
included  in  suit  192.  The  plaintiffis  applied  to  the  High  Court 
under  s.  622  of  the  Code  of  Civil  Procedure  to  set  a^ide  the 
decree,  .on  the  ground  that  the  cause  of  action  in  each  suit  was 
different  and  that  the  claims  ought  not  to  be  combined  in  one  suit. 

Kalidnardmd  Ayyar  for  petitioners. 

Bimdnijdchdryar  for  respondent. 

The  Court  (Turner,  C.^.,  and  Muttusdmi  AjjeHy  J.)  delivered 
the  following 

Judgment  : — The  provisions  of  s.  43  prevent  the  maintenanoe 
of  two  suits  each  for  one  yedr's  arrear  of  rent  due  in  respect  of 
the  same  tenancy :  in  other  words  for  two  breaches  of  one  contract 
of  lease.  The  principle  is  explaijAd  in  Chockalinga  Pillai  v. 
Kumara  Viruthalum{l)y  citing  Grimbly  v.  Af/kroyd.(2) 

Bttt,  as  both  suits  were  filed  simultaneously  and  the  plaintiff 
clearly  has  no  intention  to  abandon  the  arrear  for  either  year,  we 
consider  he  should  have  been  allowed  to  withdraw  both  and  to 
file  one  suit  in  a.  competent  Court. .  We  set  aside  the  decree  that 
this  may  be  done.   Costs  to  abide  and  follow  the  result. 


competent  Court. 


(1)  4  M.n.C.K.,  334. 


(2)  1  Ex.,  479. 
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«  Sir  Charh  H  A.  Tnrnn;  Kt.,  Cliiif  Justice,  and 
Mr.  Justice  Muttusdini  Ajjijar. 


LAVIIEGNE  AND  ANOTHER  (Plahttiffs),  Appellants, 

and 

HOOPER  (Defendant),  Respondent.* 

Trade^mark — User  in  foreign  market — Abandonment — Estoppel  by  condnct. 

Sadi  poaaeafiiaQa.aiid  use  of  a  trade-mark  in  one  market  us  to  constitute  a  right 
imil^  nrtaltfititiwi  In  die  oimer  tkereol  an  excltisiTe  rigM  to  that  trade-i^mark  in  other 
*  .vazketoy  although  the  owner  maj  not  have  used  it  in  such  markets. 

To  constitute  a  mark  a  trade-mark  it  must  have  been  adopted  as  a  sjrmTjol  devised 
to  distinguish  a  particuLir  class  of  f:^oods  as  the  goods  of  that  class  manufactured  off 
selected  hy  a  particular  manufacturer  or  merchant. 

WbM  i]idf]alnti&  tJieir  conduct  led  the  defendant  to  believe  that  they 
daimed  no  lig^  to  a  certaia  trade-nmrk,  asid  that  it  was  open  to  th^  defendant  to 
adopt  it  as  his  own,  and  the  d^endant  did  adopt  it,  and  by  his  indu»tr>'  secured  a 
vide. popularity  for  it  in  the  Indian  market  : 

JS^Idf  that  tlia  pl^jTitifiPg  were  estopped  from  denying  the  defendant's  right  to  u^c 
c  in  the  Indian  market. 


1884. 
October  lo.  • 
December  8. 


Tku  wae  an  ftppeallfom the  decree  of  Keman,  J.,  dated  28tli 
March  1884.  • 

The  facts  and  arguments  appear  siifiBciently  for  the  purpose 
of  t^ifi  report  from  the  judgtaent  of  the  Court  (Turner,  C.J.,  and 
Mutttifl&ini  Ayyar,  J.). 

The  Adwcate-'^eneral  (Hon.  P.  O'Sullivan)  and  Mr.  Grant  Jov 
^^Uants. 

My.  Tarrant  for  respondent. 
^  JuDOMBWr.— The  appellants j  trading  under  the  firm  of  Biviere 
Gardrat  &  Company,  carry  on  business  at  Cognac  in  France  as 
brandy  merchants  and  exporters.  They  alleged  in  their  ]tlaint 
that  in  1872  they  desigHed  as  a  trade- mark  for  their  brandies  a 
labd  lieafiug  a  •  Maltese  Cross,  and  that,  on  and  after  January 
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Laybboni   1873,  they  used  thia  label  on  which  were  printed  the  words  "  Gteo. 

HoopBB.  Sage  &  Company,  Fine  Cognac  Brandy,  imported  by  Eobert 
P.  Stanton  &  Company,  Liverpool,^'  for  brandies  exported  by 
thfi^to  the  firm  tf  B.  P.  Stanton  &  Company  at  Liverpool ;  that 
previous  to  1875  they  were  at  liberty  to  use  this  label  as  they 
pleased,  inasmuch  as  the  firm  of  Eobert  ^.  Stanton  had  ceased  to 
exist,*and  that  in  1875  the  respondent's  finn  selected  the  appellants' 
Maltese  Cross  label  or  trade-mark  for  brandies  to  be  purchased 
from  the  appellants  and  to  be  imported  into  Madras  by  the  rei^n- 
dent's  firm,  and  they  set  out  certain  letters  which  they  claimed 
proved  a  contract  by  which  they  conceded  to  the  respondent's  firm 
0  the  use  of  the  Maltese  Cross  as  a  trade-mark  on  condition  that  the 
respondent's  firm  sold  under  that  mark  brandies  procured  from 
them  alone,  and  the  respondent's  firm  engaged  to  sell  no  p&iGr 
brandies  under  that  trade-mark  than  such  as  were  procured  from 
them.  They  .alleged  that  by  mutual  agreement  the  colour  of  the 
cross  had  in  certain  cases  been  varied;  that  the  sale  of  the 
brandies  imi>orted  tmder  the  trade-mark  had  been  largely  adver- 
tized a,ni  pushed  hj  the  respondent's  firm,  and  that,  as  the 'greater 
quantity  imported  had  borne  a  red  cross  label,  it  had  become 
known  in  ftie  market  as  Eed  Cross  brandy.  Lastly,  they  alleged 
that  the  respondent's  firm  had  broken  the  contract  by  selling 
under  the  trade-mark  brandies  they  had  imported  from  other  firms 
and  had  thus  infringed  their  trade-mark. 

They  claimed  a  declaration  of  their  right  to  the  trade-mark, 
an  injtnction  restraining  the  respondent  from  its  use,. an  account 
of  the  profits  of  sales  made  by  the  respondent  under  the  trade- 
mark.of  brandies  imported  from  other  firms  and  payment  of  such 
profits  to  them ;  and  they  also  claimed  damages.  If  the  Court 
.  held  the  respondenj^  entitled  to  use  the  trade-mark,  then  the  appel- 
lants claimed  in  the  alternative  50,000  rupees  for  breach  of  the 
contract  made  on  9th  April  1875,  whereby  the  respondent's  firm 
bound  itself  to  purchase  from  the  appellants  and  not  elsewfa&e 
brandies  to  be  sold  by  them  under  the  trade-mark  and  name 
mentioned. 

According  to  the  case  of  the  appellants,  in  and  before  1875, 
the  trade-mark  of  a  Maltese  Cross  in  red  or  other  colour  had  been 
adopted  by  them  to  distinguish  brandies  prepared  by  ihem  for  the 
market,  and  they  had  a  property  in  it  and  the  sole  right  to  use  it 
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ill  any  market.    The  deceased  pai'tner  of  the  respondent  when  on  Latbbonb 
a  visit  to  Cognac  had  iuspected  the  labels  and  trade-marks  used  Hoopbb. 
by  the  firm^  and  in  1875  he  selected  the  trade-mark  of  a  Maltese  - 
OroflB  in  red  or  other  oolonr  to  be  vimA  in  the  sale  of  brandies  pur- 
chased by  him  from  the  appellants  and  imported  by  him  for  the 
TTidiAn  market.    The  appellants  consented  to  the  exclusive  use  of 
tiie  trade-maxk  by  the  respondent's  firm  in  the  Indian  market  on 
the  terras  tiiat  the  braadies     be  imported  and  sold  under  the 
trade-mark  should  be  brandies  purchased  only  from  them. 

According  to  the  respondeut's  ease,  the  appellants  had  no 
property  in  a  trade-mark  of  a  Maltese  Cross  at  the  time  it  was 
fint  introduced  into  the  Indjan  market.  Mr.  Coleman,  who  was 
the  agent  for  a  firm  which  imported  beer  under  that  trade-mark, 
adopted  the  trade-mark,  closely  resembling  but  not  identical  with 
one  which  hi^  been  used  in  the  English  market  but  abandoned  by 
the  appelhmts,  for  a  olass  of  brandies  sold  by  him,  and  his  right  to 
tiie  exclusive  use  of  it  in  the  Indian  market  was  recognized  by  the 
appellanl<?,  and  he  did  not  contract  with  the  appellants  to  sell  no 
brandies  in  this  market  under  the  trade-mark  mentioned  except 
BOoh  as  he  purchased  from  the  appellants. 

The  leained  Judge  who  tried  the  sidt  on  the  Original  Side  of 
this  Court  thought  the  appellants  had  a  right  of  user  of  the  trade- 
mark in  France,  but  that  they  had  no  right  of  user  in  India ;  that 
if  ^bef  had  any  title  to  the  kade-mark  in  India  which  they  y  uld 
transfer,  they  had  estopped  themselves  from  insisting  on*  it  by 
assenting  to  its  adoption  by  the  respondent's  firm;  that  the 
respondent's  firm  had  acquired  a  right  to  the  use  of  the  trade-mark 
in  India,  and  that  it  bad  not  bound  itself  to  sell  brandies  under 
&e  trade-mark  other  than  those  purchased  from  the  appellants. 

On  appeal  it  is  argued  that,  if  the  appellants  established  their 
jAf^  to  the  trade-mark  in  France  and  in  England,  they  possessed 
m  |wuperty  in  it  in  India ;  that  the  appellants  had  not  transferred 
tfiat  property  to  the  respondent's  firm,  and  that  there  was  no 
eonflideration  for  such  transfer,  and  that  the  assent  of  the  appellants  ' 
to  the  use  of  the  trade-mark  by  the  respondent's  firm  in  India  was  i 
oosidilioDal  on  a  eonfoaot  to  ponjiase'  from  the  appellants  all' 
liraadies  sold  by  the  respondent's  firm  tmder  the  trade^mark. 

The  first  and  second  issues  had  been  framed  as  follows: — 1st, 
-wbetlier  the  Maltese  Cross  mark  in  red,  green,  or  blue  is  the 
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Latsbonb  pUintifb'  .trade-mark ;  2nd,  whether  the  symbol  of  red  Malteie 
HooVbr.  ChrosB  and  name  of  Red  Cross  brandy  are  the  trade-mark  and 
Irade^name  belonging  to  the  plaintifib.  On  these  issues  the  learned 
Judge  recorded  findings  in  the  negative,  although  in  his  judgment 
^  he  had  expressed  the  opinion  that  the  appellants  had  a  right  of 
user  in  France,  and  the  appellants,  in  reference  to  the  opinion 
expressed  by  the  learned  Judge,  have,  in  their  grounds  of  appeal, 
claimed  that  findings  should  have  been  entered  in  their  favour  on 
these  issues. 

The  learned  Counsel  for  the  respondent  contends  that,  if  the 
appellants  now  have  any  right  to  the  trade-mark  in  the  Frenoh  or 
English  market,  which  he  is  not  prepared  to  admit,  they  had  no 
such  right  in  any  market  at  the  time  the  respondent's  firm  adopted 
it,  and  that  though  4  somewhat  similar  label  had  at  one  time  been 
used  by  one  of  the  appellant's  customers,  its  use  had  been  aban- 
doned when  the  respondent's  firm  commenced  to  use  a  Maltese 
Cross  as  their  trade-mark  as  importers. 

We  consider  that  as  the  finding  on  the  first  and  second  iasuea 
was  in  the  respondent's  favour,  although  no  objection  has  been  filed, 
the  learned  Cunsel  for  the  respondent  is  entitled  to  contend  that  (he 
evidence  fails  to  show  a  right  in  the  appellants  to  the  ^rade^maik 
in  France  at  the  time  the  contract  was  made.  We  therefore  treat 
the  case  as  one  in  which  all  the  questions  of  law  and  fact  whieh 
were^raised  in  the  Court  of  first  instance  are  open  for  decision  on 
apppeal. 

We  propose  in  the  first  place  to  consider  the  question  of  law 
whether  such  a  possession  and  use  of  a  trade-mark  in  one  marlcet 
as  to  constitute  a,  right  in  it  establishes  in  the  proprietor  an  exclu- 
sive right  to  that*  trade-mark  in  any  other  market,  though  he  mi^ 
not  have  employed  it  in  such  other  market. 

That  the  right  to  a  trade-mark  will  be  recognized  in  this 
country  we  have  authority  in  a  case  in  which  the  respondentia 
firm  prevented  the  infringement  of  the  trade-mark  now  in  suit  hf 
*a  rival  English  firm.  The  same  considerations  of  policy  whidb 
prior  to*  the  regulation  of  trade-marks  by  statute  induced  the 
English  Courts  to  protect  them  and  to  recognize  in  amanufaotmw 
or  selector  a  right  under  certain  limitations  to  the  distinguishing 
mark  or  title  under  which  he  offered  his  goods  to  the  public  and  to 
mulct  in  damages  any  other  person  who  intentionally  infringed  a 
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txade-mark  so  adopted,  have  induoed  the  Courts  in  this  country  to  Latj^bovs 
accept  as  consonant  with  equity  and  justice  the  general  rules  which  Hoopib. 
obtain  in  commerdal  countries  respecting  trade-marks.    Of  course 
the  Courts  in  British  India  wOuld  only  recognize  the  particular 
provisions  of  the  statute  law  of  other  countries  in  so  far  as  may  be  ^ 
necessary  for  the  determination  of  rights  which  have  been  acquired 
under  such  provisions,  unless  indeed  by  the  law  of  England  or 
British  India  they  are  directed  to  do  so.    The  object  of  the  law  in 
recognizing  a  right  to  trade-marks  is  to  protect  the  public  from 
fraud,  to  secure  to  a  purchaser  reasonable  certainty  that  he  is 
purchasing  an  article  which  has  a  certain  reputation  in  the  market, 
and  to  secure  to  a  manufacturer  or  selector  the  reward  of  his  skill 
and  care,  the  benefit  of  the  custom  which  he  deserves,  and  which 
is  intended  for  him,  and  although  where  a  stranger  infringes  a 
trade-mark  unintentionally,  he  is  not  liable  to  damages,  he  will  be 
restrained  from  the  further  use  of  it — MilUngton  v.  Fox,{l)  The* 
remedies  which  are  conceded  for  the  protection  of  trade-marks 
adopted  in  the  home  market  are  also  extended  to  trade-marks 
which  have  been  originally  adopted  in  foreign  markets,  and  it  is 
immatenal  that  goods  bearing  such  marks  are  not  sold  in  the  home 
market,  Callings  Cofnpany  v.  JFalk€r,{2)   Collin^ s   Company  v. 
jBiww,(3)  Collin's  Company  v.  Cower,{4)    It  must  not  be  assumed^ 
that  every  ornament  which  may  be  applied  to  the  case  or  flask  or  \ 
wrapper  in  which  goods  are  exposed  for  sale^are  necessarily  trade-  i 
marks.    Such  ornaments  are  often  employed  as  mere  devices  ]to  # 
arrest  attention  and  are  not  intended  to  convey  any  other  meaning. 
To  constitute  them  trade-marks  they  must  have  been  adopted  as 
symbols  devised  to  distingmsh  a  particular  class  of  goods  as  the 
goods  of  that  class  manufactured  or  selected  by  a  particular  manu- 
facturer or  merchant,  and  it  is  possibly  open  to  argument  whether 
the  appellants  on  t]fpir  own  statement  had  acquired  in  1875  a 
right  to  a  red  Maltese  Cross  as  a  trade-mark  except  in  combina- 
tion with  the  words  which  purported  that  the  goods  had  been 
exported  by  a  particular  firm  and  selected  by  a  particular  firm. 
In  the  view  we  take  of  the  case,  it  is  unnecessary  for  us  to  deter- 
mine this  point. 


(1)  3,  My,  &Cr.,  338. 
(3)  3,  K&  J.,423. 


(2)  7,  W.R,,  222. 
(4)  2,  K  &  J.,  428. 


22 


Digitized  by 


Google 


Iff  eaC 

154  THE  INDIAN  LAW  REPORTS.     [VOL.  VXH. 

Latsbonb  Again,  as  the  right  to  a  trade-mark  may  be  aoqnired^  so  it 
HooipBE. '  ^®  abandoned.  As  there  is  no  length  of  time  required  for 
the  acquiring  of  a  right  to  a  trade-mark :  in  like  manner  apart 
frcHn  statutory  law  there  is  no  length  of  time  required  to  oonsti-. 
tute  an  abandonment ;  and  it  must,  in  each  case  where  abandon- 
*  ment  is  asserted,  be  a  question  to  be  determined  from  the  drcum- 
stances  ^hether  the  right  has  or  has  not  been  abandoned. 

'  A  right  to  use  a  trade-mark  may  be  created  by  license  or 
assignment,  and  the  owner  may  be,  in  respect  of  a  trade^mark  as  in 
respect  of  any  right,  estof  ped  by  his  conduct  from  denying  the 
title  of  another  person.  In  the  case  before  us,  if  the  appellants 
estabb'sh  that,  before  the  date  of  the  alleged  contract  in  1875,  they 
had  acquired  a  right  to  the  use  of  the  Maltese  Cross  as  a  trade-mark 
and  that  they  had  not  abandoned  that  right,  the  possession  of  the 
right  would  have  been  a  good  consideration  for  the  alleged  promise 
by  the  respondent's  firm  to  purchase  brandies  sold  under  that 
mark  only  from  the  appellants.  And  if  it  were  shown  that 
independently  of  any  contract  they  had  conceded  the  use  of  the 
mark  to  the  respondent's  firm  only  for  a  purpose  which  has  failed, 
the  limitation  in  the  right  of  .user  being  such  as  might  re^nably 
be  inferred,  they  would  be  entitled  to  relief  from  the  Court.  On 
•  the  other  hand,  it  might  be  shown  that  they  had  never  adopted  Uie 

Maltese  Cross  as  a  trade-mark,  or  that  they  had  abandoned  its  use 
or  that  if  they  retained  a  right  to  it  at  the  date  of  the  alleged 
^  contrqf^,  fhey  had  induced  the  respondent's  firm  to  believe  that 
they  claimed  no  such  right,  and  that  it  was  open  to  the  respon- 
dent's firm  to  adopt  the  mark  as  its  own,  and  if,  as  is  admitted  in  the 
plaint,  the  respondent's  firm  by  largely  advertizing  and  pushing 
the  sale  secured  a  wide  popularity  for  the  mark,  the  respondent's 
firm  is  entitled  to  enjoy  the  benefit  of  its  expenditure  and  exertions, 
and  the  appellants  would  be  estopped  from  d^pying  the  title  of  the 
respondent  to  the  use  of  the  mark  at  least  in  this  market. 

With  these  observations,  we  proceed  to  consider  thfe  evidence. 

M.  J.  A.  A.  Gurdrat  deposed  that  the  firm  of  which  he  is  a 
member  is  in  the  habit  of  exporting  brandies  jfrepared  by  them 
xmder  a  large  niunber  of  marks.  Of  these  marks,  six  are  employed 
for  so  many  qualities  of  brandy  regularly  supplied  by  Jlie  finn. 
There  are  also  other  marks  which  the  firm  appears  to  claim  as  its 
own  property  which  are  used  for  brandies  prepared  aooQrding  to 
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tfMBl  order,  and  there  is  a  thM  class  of  marks  wliioh  are  used  Lavbrokb 
•  by  it  for  brandies  specially  prepared  and  which  it  regards  as  the  hoopbb. 
property  of  the  fprsons  who  give  the  orders. 

In  December  1872  M.  Biviere,  a  late  partner  who  was  then  in 
Kigland  seeking  orders,  sent  to  the  head  office  of  the  firm  an 
order  to  supply  brandy  to  Messrs.  R.  P.  Stanton  &  Co.  of  Liver- 
pool under  a  Red  Cross  mark.  The  design  differs  from  that 
which  is  the  subject  of  this  suit  only  in  this  that»the  sides  of  the 
anns  of  the  cross  are  concave,  while  the  sides  of  the  arms  of  the 
cross  claimed  by  the  respondent  are  straight.  Brandy  was 
supplied  under  this  mark  to  the  firm  of  R.  P.  Stanton  &  Co.,  and 
the  label  bore  the  name  of  R.  P.  Stanton  &  Co.  as  importers, 
George  Sage  &  Co.  as  exporters.  M.  Qttrdrat  has  deposed  that 
inferior  brandies  are  sent  out  by  the  firm  under  fancy  names. 

The  firm  of  R.  P.  Stanton  became  bankrupt  in  August  1873," 
and  it  does  not  appeeur  that  it  re-opened  its  business  or  that  any 
hrandies  were  supplied  to  it  bfr  the  appellants  after  that  date.  It 
k  admitted  in  the  plaint  that  it  ceased  to  exist.  There  is  some 
endence,  but  in  our  jMgment  of  too  vetgue  a  nature  to  be  safely 
accepted,  that  brandies  were  also  supplied  by  the  appellants  under 
^same  label  to  Messrs.  Oakes,  Cunliffe,  Manchester,  J.  Dreyfus, 
Ixxndon,  and  Greenlees  of  Liverpool.  M.  Gardrat  deposed  to  this, 
bat  could  g\ve  no  particulars  of  dates.  M.  Lavergne  who  was  not 
examined  for  two  months  after  his  partner  and  had  had  an  oppor- 
tonity  in  the  meantime  to  refresh  his  memory  from  the  books  of 
the  film  could  only  state  his  belief  that  brandies  had  been  supplied 
under  the  labeL between  1873  and  1876.  It  is  noticeable  that  no 
allegation  is  made  in  the  somewhat  prolix  plaint  that  brandies 
were  supplied  under  the  Red  Cross  label  to  any  other  firm  than 
B.  P.  Stanton  &  Co. 

*  Probably  in  May  1873,  and  certainly  not  later  than  August 
1873,  Mr.  Coleman,  the  then  sole  proprietor  of  the  [respondent's 
firm,  visited  Cognac.  He  had  been  previously  doing  busiijess 
with  the  appellant's  firm,  but  he  desired  to  make  arrangements  for 
a  supply  of  brandy  under  his  own  label.  According  to  the 
recollection  of  the  appellants,  which,  having  regard  to  the  piirpose 
of  his  virit,  we  believe,  is  more  accurate  in  this  respect  than  • 
Mr.  Coleman's,  he  was  shown  one  of  several  books  of  labels  under 
idueh  brandies  are  supplied  by  the  firm.   This  book  contained 
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XuiYBBOHB  labels  of  all  the  three  olasses  wlgoh  hate  been  mentioned,  tli«fc  ia 
HoopsR.    ^  which  were  used  by  the  firm  as  the  trade* 

marks  of  their  regular  qualities,  or  which  the  fi^  used  for  special 
qualities  while  claiming  the  label  as  their  trade-mark,  bat  at  least 
eighteen  others  to  which  the  firm  makes  no  daim. 

It  is  desirable  to  refei'  to  the  language  of  the  witnesses  as  to 
what  occurred  on  this  occasion. 

M.  Qardral  has  deposed  on  his  examination-in-ehief  aa 
follows : — 

He  asked  us  to  give  him  an  idea  about  a  tradennark  to  be 
used  for  these  brandies.    We  showed  him  our  book  of  labels,  and 

wh^  he  came  to  the  Maltese  Gross  he  chose  that  labd'^The 

  • 

Maltese  Cross.'   We  told  him  we  might  use  this  trade-mark  or 
label  for  our  shipment  to  Madras." 
And  on  cross-examination. 

"  When  Mr.  Coleman  came  to  that  label  No.  20."  (The  labels 
not  claimed  by  the  appellants,  it  m;^  be  observe^  are  Nos.  21,  22, 
28,  24,  25,  26Bis,  81,  32,  34,  36,  37,  38,  39,  41,  42,  44  and  45. 
No.  20  was  consequently  the  first  of  a  lon^  series  which  were  not^ 
with  a  few  exceptions,  claimed  by  the  appellants).  He  selected 
that  label ;  he  selected  the  trade-mark  with  *  Geo.  Sage/  He 
said  he  would  let  us  know  the  full  particulars  when  he  got  to 
Madras.  When  he  came  to  the  label,  he.  was  strupk  witii  the 
appearance  of  it,  and  said  that  will  suit  me.''  He  said  we  might 
use  it  for  him.  The  reason  we  gave  him  why  we  could  use  it  lor 
him  was  "because  we  were  not  using  it  for  other  persons,  or 
rather  the  firm  for  whom  we  had  that  label  made  had  ceased  to 
exist."  And  then  in  answer  to  the  somewhat  suggestive  question 
"  Was  there  anything  said  at  that  interview  about  his  getting  all  his 
brandy  with  this  mark  exclusively  from  us,"  the  witness  replied^ 
"  There  had  been  no  contract  made  then ;  the  only  thing  that  tvas  ^ 
said  was  we  will  give  you  the  exehisive  use  of  that  label  foar 
Madras."  • 

M.  Lavergne's  evidence  is  as  follows :  Mr.  Coleman  distinctly 
said  that  he  wanted  a  special  mark,  and  we  showed  him  a  book  of 
labels.  This  is  the  book  Gl  that  was  shown  him  by  me  or  my 
partners.  When  the  book  was  handed  to  Mr.  Coleman,  he  said 
that  the  label  marked  Gr2  pleased  him.  Before  saying  he  was 
pleased  with  the  label,  he  looked  through  tBb  b()Ok.  Nothing 
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fturdier  was  said  on  this  oocasion  about  supplying  brandy  under  this 
laark,'^  and  on  erofis-examination  "  Hr.  Ooleman  thought  of  no 
tiion  m  lX0Qmg  wm  BtiA  u  to  the  right  of  my 
An  to  that  label." 

Mr.  Coleman,  who  was  imf  ortunately  labouring  at  the  time  of 
Ida  examination  under  an  illness  of  which  he  subsequently  died, 
denied  tiiat  he  waa  shown  aiiy  book  and  gftte.  aft  liis  reason  that  he 
had  made  up  his  mind  to  have  his  own  mark.  He  deposed  t£at 
he  selected  the  mark,  a  red  Maltese  Cross,  from  the  label  of  Messrs. 
Salt  &  Co.,  brewers^  and  w^th  whose  trade-mark  the  label  selected 

him  corresponds  ia  meey  jmrikuBm* 

It  will  be  noticed  that  the  conversatioEa  at  Cognac  could  not 
have  occurred  later  than  August  1873. 

It  was  not  until  Maroh  187&Jthat  Mr.  Coleman  gave  the  order 
idl  tiiaah^pnMntof  btaiDdieaimto  and  the 

ccaitents  of  his  letter  confirm  his  statement  as  to  his  impression 
that  he  had  Borrowed  the  device  from  Messrs.  Salt  &  Co.,  rather 
than  that  it  had  been  suggested,  to  him  by  any  label  he  had  seen 
)i|.€!0g9aa  ^0  B^ea  bo  refafen^  to*  aay  label  selected  by  him 
wlbioli  ha  would  in  all  probability  have  done  if  he  had  remembered 

dxtnmastanoee.  On  the  contrary  he  enclosed  a  sketch  of  the 
Ind  he  required.  He  wrote  %b  folbwa : —  * 

^  I  will  |)e  glad  if  you  eanpafc  up  two  hogsheads  of  your  cheap- 
mt  brandy;  reduce  it  to  26  under  proof  aooording  to  Syke's 
fegrdrometer ;  and  bottle  and  ship  on  our  aooeont.'' 


V. 

HooriB. 


"  The  caae  should  be  branded  on  the  outside  like  the  label. 
If  you  help  me  with  tkb,  I  promise  to  ask  you  to  send  me  large 
shipments."  . 

On  tiie  9tii  A0i^675  the  appellants  replied  s— 
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Latibonb       "  With  regard  to  your  order  for  the  two  hogsheads  brandy  to  be 
Hoo'pBE    l>ottl^  for  your  account,  we  have  done  our  best  to  understand  your 
idea  and  carry  it  out.   In  order  to  save  time  we  are  going  to  ship 
you  as  soon  as  possible  via  London 

25  dozens  pale  brandy  with  your  label  at  138.  F.O.B.  Gharin  Co. 
"  25     do.     do.     do.     do.     do.     at  15S.  do. 

^d'we  have  already  ordered  dies  for  this  label  and  also  brands 
for  the  cases. 

•  «  «  ^  4»  ft 

P.S. — ^It  is  also  understood  that  this  brand,  the  Maltese  Cross, 
is  your  property,  and  that  we  shall  not  be  allowed  to  use  it  for  any 
one  else,  iinless  it  is  in  obedience  with  your  instructions,  and  in 
return  it  is  to  be  understood  that  you  wUl  import  it  exclusively 
through  us."  • 

On  the  30th  April  1875  the  respondent's  firm  wrote  to  the  lip- 
pellants,  and,  after  inf  ormingthemthat  a  sample  bottle  of  brandy  had 
been  sent  to  them,  observed,  ^^The  demgn  of  the  label  we  f  orwaided 
to  you  a  mail  or  so  ago  is  intended  to  appear  on  bottles  of  brandy 
equal  in  quality  to  the  sample  above  referred,''  and  on  the  7ih  lM((iy 
1875, We  trust  that  our  letter  of  the  12th  March  recommending 
you  to  ship  brandies  under  a  label  bearing  a  Maltese  Cross  mat 
patteAi  thereto  attached  has  reached  you,  and  that  you  have  gi^t 
the  same  your  usual  kind  attention,"  and  on  the  21|^  May  1875, 
We  note  with  thanks  that  you  are  preparing  shipnients  of  50  caaes 
of  brandy  bearing  labels  and  capsules  with  the  trade-mark  we  gaye 
you."  This  appears  to  have  been  the  first  letter  addressed  by  the 
respondent's  firm  to  the  appellants  after  the  receipt  of  the  appeUanta^ 
letter  of  9th  April  1875,  and  we  observe  that.it  makes  no  reference 
to  the  suggestion  contained  in  the  postscj^pt  to  that  letter  that  the 
respondent's  firm  should  bind  itself  to  import  brandies  under  tbd 

^    label  from  the  appellants  only. 

On  the  28th  April  1875  the  appellants  registered  at  Cognac  as 
a  trade-mark  the  label  G2,  the  Bed  Maltese  Qtosb  with  the 
Words  Ceo.  Sage  &  Co.^  Fine  Cognap  Brandy^  imported  by  Broberi 
fetanton  &  Co.,  Liverpool.  They  did  not  communicate  this  dr» 
cumstance  to  the  respondent's  firm.   In  September  1879  they  todt 

\    steps  to  register  in  England  the  Maltese  Cross  as  their  trade-made 
\and  then  described  themselves  as  having  used  it  for  four  yean 

sis^d  a«-half  • 

\ 
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  * 

There  is  no  evidence  to  show  whether  the  label  bearing  a  Laysbqnb 
Maltese  Cross  with  the  name  of  Geo.  Sage  was  originally  designed  hoopbb. 
by  Messrs.  B.  P.  Stanton  or  hy  M.  Riviere.  Seeing  that  the 
name  entered  on  the  label  as  that  of  the  exporter  was  a  fancy  name, 
while  that  of  the  importer  was  the  true  style  of  the  firm,  it  appears 
ta  OS  to  be  a  fair  inference  that  the  mark  was  intended  to  be  the 
speoial  tndfhinark  of  tbe  ixuporter  and  not  of  the  exporter.  On 
this  evidence  we  consider  that  the  appellants  have  failed  to  prove 
that  they  had  adopted  the  Maltese  Cross  as  one  of  their  trade- 
marks either  in  1873  or  up  to  9th  April  1875 ;  that  Mr.  Coleman 
was  Affwn  the  MjaHi^  'mBak  hy  ike  appellants  as  a  trade-mark 
which  it  was  open  to  him  to  make  his  own  in  1873 ;  that  possibly 
from  an  unconscious  memory  of  the  label  he  then  saw  but  in  the 
behef  that  the  mark  was  suggested  to  him  by  the  label  of  Messrs.  ^ 
Sift^  Co.,  Mr.  Ooleman  adopted  fhe  Maltese  Cross  as  his  trade- 
mark in  1875. 

Assuming,  however,  that  the  appellants  had  adopted  the  Maltese 
Cross  as  a  trade-mark  in  1873  or  at  any  other  time  before  9th  April 
1875,  WB  flunk  it  k  to*  be  infetred  from  the  statement  made  to 
Mr,  Ooleman  that  they  had  abandoned  it,  and  if  they  had  not 
abandoned  it  then  we  hold  that  their  conduct  estops  them  from 
denying  the  right  of  the  respondent's  firm  to  adopt  it. 

AooardiDg  to  ibB  emimm  bf 'botfa.  parties,  Mr.  Coleman  went 
to  Gognao  to  arrange  for  ^  mark  ci  his  own,  and  according  to  the 
evidence  of  the  appellants  the  Maltese  Cross  was  shown  to  him  in 
a  book  containmg  marks  to  which  they  made  no  elaim  and  was  the 
first  of  the  &enm  of  suoh  msAj^  It  was  represented  to  him  as  a 
mark  which  might  be  used  for  his  exports  and  as  a  mark  which 
had  been  abandcmed  by  the  firm  for  which  it  had  been  designed, 
nor  aooording  to  H.'  lav^rgne^s  evidence  was  any  claim  then 
made  to  the  mark  by  the  iqp|iellani8.  • 

When,  without  any  reference  to  the  circumstance  that  a  label  • 
not  materially  at  variance  with  that  ordered  by  him  had  been 
shown  him  by  the  appellants,  he  invited  their  assistance  to  procure  ^ 
sacii  s  label,  they  in%de  no  daim  to  it  in  terms  which  could 
reasonably  have  been  interpreted  as  denying  his  right  to  assume  it 
a%  Im  own.  They  in  terms  admitted  it  to  be.his  property ;  and  a 
leoflonable  sense  may  be  given  to  the  postscript  by  interpreting  it 
80  fefemng  it  to  &e  assistaiioe  thoy  were  to  render  in  procuring 
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L4Y1EQN1  the  laM  and  brands  at  to  the  promise  to  respeet  his  properly  in 
HoorxB.  It  is  to  be  notioed  that  on  the  20tii  April  1875  the  appdlanta 
for  the  first  time  registered  the  Maltese  Gross  m 
mark  and  they  tiien  registered  a  labd  witii  the  name  ci  Qeo. 
Sage  as  eiqmrter  and  Bobert  Stanton  &  Co.  as  importer.  It  is 
explained  that  they  had  not  up  to  that  time  exported  braadj 
under  the  label  suggested  by  Mr.  Coleman,  but  they  now  obdra 
the  Bed  Cross  as  their  mark  independently  of  the  ivords  vAnA 
purport  to  be  the  names  of  the  exporter  and  importer,  and  if  the 
Freneh  Law  (on  which  we  have  no  information)  requires  that  a 
trade«mark  should  be  registered  only  in  the  form  in  which  it  wms 
actually  used,  there  was  apparently  no  reason  why  the  appeUaata 
should  not  have  awaited  the  despatch  of  a  shipment  to  the  respoii- 
^  denVs  firm,  unless  it  was  that  they  desired  to  f oroe  Mr.  Coleman  to 
deal  only  with  them  if  at  any  time  he  desired  to  take  his  ct^^bom 
elsewhere.  The  appellants  did  not  inform  Mr.  Coleman  that 
had  registered  the  mark  as  their  own,  ma  did  they  inform  him  in 
the  postscript  of  9th  August  that  they  iiitended  to  do  so.  Ha^ 
they  done  so,  it  might  fairly  have  been  argued  that  the  infotmap' 
tion  would  have  put  Mr.  Coleman  on  inquiry  on  whose  bdbalf 
the  registraticHi  had  been  made  and  he  might  have  gathered  from 
the  reply  that  it  was  the  intention  of  tiie  appellants  that  heshopili 
enter  into  the  contract  which  is  now  alleged.  But  no  such  iafor* 
mati(m  was  given  and  the  contract  was  not  made ;  for  we  am 
persuaded  that  the  respondent's  firm  did  not  understand  tiiat  its 
imperty  in  the  trade-mark  it  had  selected  was  conditional  on  its 
aeoq>ting  such  a  contract.  , 

Bearing  in  mind  that  the  respondent's  firm  believed  that  tiie 
trade-mark  had  been  suggested  by  it,  the  subsequent  oorteBpom^ 
denoe  could  not  but  have  oonfirmed  that  belief » 

In  the  lettqr  of  9th  April,  the  appellants  writing  to  the  Tespcm* 
•  dent's  firm  described  the  label  as  ^  your  label "  and  the  brand  as 
your  property." 

In  their  letter  of  2nd  June  1875  they  charged  the  respcmdwfti 
JE4-12  for  the  branding  irons:  and  wh^  they  subsequexiB^ 
waived  tins  charge,  th^  did  so  as  a  matter  of  favour. 

In  a  letter  written  by  the  respondent's  firm  on  21st  September 
1875,  tiiey  wrote  to  the  appeUants We  much  wiidi  that  the  brandj 
you  put  up  in  bottles  bearing  our  Red  Cross  trade-mark  dkootl  \m 
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of  that  quality/'  and  they  observed  "  our  trade-marks  will  fall  into  Lavibone 
dia&vour."    On  3rd  December  1875  the  appellants  acknowledged  Hoopbr. 
^^^j^fetftr  mthoot  repudiating  the  olaim  to  the  mark  or  suggesting*  . 
tibst  tkey  &mBBeh^m  would  be  common  sufferers. 

On  the  same  date  ttie  appellants  wote  another  letter  in  which 
they  difltinguifih  between  "  consignments  of  our  own  brand  and 
shipments  of  bmnd  McDowell. 

£a  a  letter  of  31st  December  1875  the  respondent's  firm  spoke  of 
"  our  Red  +  Brandy,'^  and  in  a  letter  of  5th  February  1870  wrote 
in  reference  to  ajjthipment  of  better  quality  use  a  green  label  with 
g^Id  ed^  and  onr  Maltese  Cross  in  red  and  gold  in  the  centre." 

On  dMIi  Ootob^  1876  the  appellants  wrote  to  the  respondent's 
firm  about  a  shipment  of  your  Eed  Cross  Brandy."  Again  on 
13th  June  1877  the  respondent  complained  that  the  inferiority  of 
tka  hiaiidy  supplied  wotild  "  damage  the  reputation  of  our  brand 
.  goA  trade-mazk"  4i|ain  the  claim  was  not  repudiated  by  the 
appellants  in  thieir  reply  of  20th  July  1877.  On  the  contrary,  in 
a  letter  of  18th  July  1877,  written  in  answer  to  a  private  letter 
iiMx.  Oolmuin,  Mr.  Coleman  was  told  that  he  need  be  imder  no 
apprehfiiiiBOii  for  the  appearance  of  the  printer's  name  on  his  labels 
and,  in  reference  to  the  complaint  that  the  brand  sftpplied  was 
inferior,  that  he  was  at  liberty  to  take  his  orders  elsewhere ;  whUe 
it  was  not  stated  that  by  so  doing  he  would  forfeit  his  right  to  the 
trade-mark. 

In  1879  Messrs.  Outl^e  &  Palmer  introduced  brandies  with  the 
Maltese  Cross  label  and  the  respondent's  firm  contemplated  proceed- 
ings, li^.  Oolemmi  was  in  London  and  ^parently  had  inquired 
9t  the  Loncton  office  of  the  appellants  if  his  mark  had  been  regis- 
teored.  The  agent  of  the  appellants  replied  on  24th  April  1879 
*iio  doubt  the  registration  of  your  brands  has  been  effected,  but  to 
mSka  mie  ifre  haye  reminded  our  firm  at  Cognac  to  see  to  it.^^  '  On 
tUQk  April  1879  the  label  used  by  the*  respondent's  firm  was 
t^^irtered  by  the  appellants  at  the  respondent's  instance  a{ 
Gognso.  On  the  14th  May  1879  the  appellants  wrote  to  the 
jfespondent's  firm.  '  These  flasks  *  ^  have  goblets  and  will 
doabtbss  tend  to  increase  the  sale  of  your  mark.' 

On  18tli  June  1879  the  respondent's  firm  wrote  to  the  appel- 
lants "  please  let  us  know  if  our  label  has  been  registered  both  in 
BoRMiix  and  London,  if  not  do  so  at  once."     •  ] 
Oft  19titj5j||^  1879  the  appeUants  wrote  to  the^^iKdcSP^g^^ 
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Latbboke  all  the  labels  used  for  you  will  be  r^^ktered  and  seat  to  no  one 
HoopiB.  0^      l^tt  J^y  1879,  **Bed  CSroes,  McDowell  &  Co., 

our  letter  19tli  June  replies  to  your  inquiry  oonoeming  regis- 
tration. It  was  fully  attended  to  and  completed  on  the  29th 
June  last  in  Cognac  not  in  Bordeaux.  Cognac  is  the  place  where 
Cognac  brands  are  registered.  Yomr  labels  ham  not  been  regis- 
tered in  London.  We  do  not  even  ham  our  own  labels  registered 
there.  Nevertheless,  in  obedience  to  your  instructions,  we  ha^e 
sent  a  set  of  labels  to  London  by  this  mail  and  they  will  be 
registered  on  Wednesday  next,  16th  instant "  *  *  *.  In  ^tm  letter 
the  appellants  for  the  first  time  clearly  intimated  mat  &bj  daimed 
to  have  at  one  time  a  property  in  the  Bed  OnMB  trade-mark. 
They  wrote  : —  '    ^  * 

Bed  Cross.  When  in  1875  yonr  Mr.  Coleman  aeleobd  in. 
our  book  the  Maltese  Cross  for  his  bran^^  we  had  already  regis- 
tered the  Bed  Cross  ourselves,  several  before ;  therefore 
should  Messrs.  Cutler  Palmer  &  Co.  or  [Kaquit  Dubouchi  have 
registered  it  in  London  even  anterior  to  the  29th  April,  date  of 
your  registration  here,  still  we  have  no  doubt  our  primacy  in  flie 
registration  of  the  original  Bed  Cross  would,  if  foiind  necessary, 
give  us  theipower  to  interfere  and  protect  our  mutual  interest^ 
In  the  meantime  we  trust  your  Madras  Magistrates  wiU  soon  grant 
you  justice.  This  could  be  done  in  l^eaaoe  at  once.  Your  case 
being  extremely  simple,  some  years  ago  you  start  a  certain  brand 
quite  distinct  of  any  other  which  ever  before  had  been  imported 
in  Madras  ;  so  long  as  it  remains  a  venture  d0  cma  interf erest  but 
the  moment  it  becomes  a  success^an  opponent  comes  cooUy  forward 
and  reaps  the  benefit  of  your  iiidustry,  risks,  &e.  Fortunately 
times  have  gone  by  when  such  burglaries  were  permitted." 

,  This  statement  that  the  Bed  OoBS  had  be^  registered  as  a 
trade-mark  by  the  appellants  before  the  conversation  with  Mr. 
Coleman,  was  inaccurate^  and  the  appellants  have  in  this  letter  and 
•  hi  their  plaint  ascribed  to  the  conversation  with  Mr.  Coleman  a 
date  nearly  two  years  later  than  tihe  true  date.  The  aUegati(Hi 
that  the  mark  had  been  selected  frail  ^  appeUattts'  bodes  was 
repudiated  immediately.  On  the  13th  AngOBt  1879,  the  respon- 
dent's firm  wrote :  you  are  imder  a  mistake  in  your  statement 
that  the  Bed  Cross  mark  was  selected  bom  your  books.  If, 
refer  to  a  lett^  to  your  M.  Biviero  bom  Mr.  Cole 
12th  March  1875,  you  will  find  the  liMq  ^ 
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III  tbefar  letter  of  the  ISiJi  July  1879  the  appellants,  though  Layebone 
asserted  the  mark  was  selected  from  their  books,  and  sug-  Hoofeb. 
pested  that  it  could  T>6  protected  for  the  mutual  benefit  of  the  two 
firms,  distinguished  between  the  respondent's  trade-mark  and  the 
tiade-inaark  they  Iiad  registered  as  their  own,  and  it  was  not  neces- 
Baiy  for  them  to  have  registea^  the  mark  as  the  respondent's 
mark  in  1879,  if  they  were  conscious  it  was  their  own  and  had 
already  been  duly  registered  in  1875,  though  it  may  have  been 
prudent  to  register  it  if  there  was  any  doubt  as  to  their  own  title, 
^pwever  this  may  be,  they  did.  not  at  once  repudiate  the  claim  of 
^jthe  respondent's  firm  to  the  re-invention  of  the  trade-mark.  The 
tion  offered  is  that  they  were  then  on  friendly  terms  with 
denf  8  firm.  Apparently,  the  more  reasonable  explana- 
tion is  that  that  they  did  not  then  care  to  assert  a  right  to  the 
mark  as  their  own.  On  29th  September  1880  the  appellants 
informed  the  respondent's  firm  that  they  had  received  from  Bor- 
deaux a  flask  with  a  removable  tm  goblet  on  which  was  painted  in 
red  the  Maltese  Cross  and  the  name  McDowell  &  Co.,  and  they 
inquired  if  the  respondent's  firm  had  any  knowledge  of  such  a 
flask,  or  if  it  could  be  that  such  flasks  were  being  imported  into 
bdia  by  some  other  flm  witiioiit  their  order.  Exhibit  Gt  35.  On 
Qie  28th  October  1880  the  respoi^ent's  firm  replied  as  follows : — 
"  Regarding  the  flask  of  Eed  Cross  Brandy  which  you  mention, 
ihifi  was  put  up  at  our  req^uest  by  a  firm  at  home  as  we  found  it 
laqposBible  to  sell  the  bra&dx  here  at  the  price  you  charge  us.'^ 

M.  Gardrat  admitted  that  the  letter  gave  him  information  that 
tire  respondent's  firm  was  selling  brandy  under  the  Eed  Cross 
mark  which  had  been  "  put  up  for  them  by  another  firm  at  home,' 
hat  he  added  that  he  did  not  understand  the  expression.  He 
nyst  nevertheless  have  suspected  that  brandy  was  being  sold 
tiider  the  Red  Cross  mark  by  the  respondent's  firm  which  had 
iwt  been  sold  by  his  firm,  but  he  neither  protested  nor  took  any 
itqis  to  prevefnt  the  use  of  the  mark  by  the  respondent's  firm 
until  9th  August  1882,  when  this  suit  was  filed.  And  what  are 
circxmistances  under  which  it  has  been  filed  ?  Messrs.  Cutler  & 
,  who  were  defeated  in  their  attempt  to  pirate  the  mark 
viiioh  the  respondeait's  fim  has  admittedly  at  considerable  expense 
established  as  a  well  known  trade-mark  in  this  market,  induced 
the  appellants  to  bring  this  suit  undertaking  to  pay  part  of  the 
costs  of  thegjgoceedings  and  to  obtain  their  supplies  of  Red  Cross 
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Laybbonb  Brandy  from  the  appellants.  These  ciroumstanees^  although  they 
HoopBB.  do  not  of  course  deprive  the  appellants  of  their  right  to  reli^  ii 
they  establish  it^  nevertheless  suggest  that  the  appellwts  wefo 
conscious  of  the  weakness  of  their  claim  and  not  tiiemselyes 
prepared  to  incur  the  expense  of  asserting  it.  .  However  this  may 
be,  having  regard  to  their  whole  conduct  and  the  accounts  given 
by  them  of  the  conversation  with  Mr.  Coleman  respecting  the 
selection  of  a  trade-mark,  we  are  satisfied  that  the  req>ondeQt's 
firm  was  induced  to  believe  that  the  trade«mark  they  selected  was 
to  become  the  property  of  the  firm,  and  that  in  that  belief  H^fj 
expended  money  and  labour  in  establishing  it.  Consequeiitly, 
we  hold  the  appellants  estopped  from  denying  the  right  of  Has 
respondent  to  use  it  at  least  in  the  Madras  market  On  these 
grounds,  we  affirm  the  decree  of  the  learned  Judge  and  disioisi 
the  appeal  with  costs. 

Solicitors  for  appellants  Grant  &  Laing, 
Solicitors  for  respondent  Barclay  &  Morgan. 


1883. 
July  31. 
1S84. 
November  17. 


APPELLATE  CIVIL. 

Before  Sir  Charks  A,  Ttm^r^  Kty  Chief  Jmtke^  and 
Mr.  Justice  Muttmdmi  Ayyar. 

KEUSHNA  (PLiLnmFp),  Appbllast, 
and 

VENKATASAMT  (Defendant),  Respondent.* 

Rent  Recovery  Aet,  «.  ll^Implied  eontmet. 

Where  a  landlord  having,  for  many  years,  accepted  rent  at  **  dry  "  ntee  from  a 
tenant  for  certain  land,  sued  the  tenant  to  enforce  acceptance  of  a  patt&  at ' '  guiff^* 
'  rates  on  the  ground  that  the  tenant  had  raised  a  crop  with  water  taken  from  a 
well  constructed  by  the  tenant : 

ffeld,  that  there  was  an  implied  contract  within  the  mA^^Timg  of  a.  11  of  the  Bai)t 
Recovery  Act  to  accept  rent  at  dry  "  rates  and  that  plaintiff  'was,  therefore^  not 
entitled  to  enhance  the  rate  of  renl,  the  improvement  having  been  affected  at  tite 
expense  of  the  tenant. 

The  plaintiff,  Krishna  Bdu,  sued  the  defendant,  Venkatasimi 
N4yak;  under  the  provisions  of  the  Rent  Eeooveiy  Act  (Madias 
Act  Vlil  of  1866)  to  enforce  acceptance  of  a  patlA. 

t  Second  appeal  99  of  1883, 
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ditediDtfleaded  that  lie  w»  not  bound  to  aooept  a  patti,  Kkkkwa 

as  the  rent  for  part  of  the  land  was  charged  at  "  garden  rates,  21  y^^lj^A* 
fanams  perkottai,  instead  of  15  fanams,  the  "  dry"  rate,  as  before. 

The  plaintilE  replied  that  the  higher  rate  was  charged  beoause 
a^*gBiiMi "  esop  Ii^bMB  raiitd  by  means  of  well  water. 

To  this  the  defendant  rejoined  that  "  dry"  rate  had  always  been 
paid,  and  that  the  plaintiff  had  no  right  to  enhance  it,  and  that  the 
well  was  not  situated  on  planxfiffs  land.. 

Tlia  SdMSoDeotor  6i  'RxOmAf  (E.  Tnmer)  held  that,  as 
defendant  had  paid  "  dry ratte  formany  years,  a  contract  existed 
to  pay  <ruch  rates,  and  deoxeed  that  defendant  shonld  execnte  a 
muchalka  at  sndh  rates. 

On  appeal,  the  Bisiarici  Jfu^e  of  Tinnevelly  (T.  G.  Hughesdon) 
aonfirmed  this  decision. 

Plaintiff  appealed  to  the  High  Court  on  the  ground  that  the  fact 
that  dry''  rates  had  been  levied  for  some  years  did  not  amount 
to  m  tontraet  tiiat  ^  gatdan*'  lales  ccmld  not  be  levied  for  all  time. 

The  Adcoeate-Chneral  (Hon.  P.  (y Sullivan)  and  Rdmdchandra 
Mdu  SaJwb  for  appellant. 

P.  B.  Ghrdm  for  respondent 

Ihe  Oovk  ^FttiMr,  GL7.,  and  ICattus&mi  Ayyto,  J.)  deliveied 
Ibe  following  '  # 

JmsGMENT : — The  evidence  ahowB  no  more  than  that  respon-  ' 
Aest  has  held  the  lands  at  diyland fates,,  which  is  consistent  with 
m  tmam  htm  year  to  ywaad  does  not  prove  a  contract  that  the 
lame  rates  shall  be  maintained  in  perp^tuiiy.  The  rate  then 
must  be  determined  according  to  the  rules  laid  down  in  s.  11, 
para.  3,  Act  Vlli  of  1866.  We  remit  to  the  Lower  Appellate 
Oburt  for  detenninaticHi  flit  issne^  what  is  a  fair  rate  of  rent 
ealculated  under  the  rules  mentioned. 

[In  compliance  with  this  order,  the  District  Judge  letumed  a 
fis^ag  that,  as  defendant  &ad  dug  the  well,  plaintiff  was  not  enti- 
flad  to  eohaBiie  the  rato  above  15  femams,  but  that,  if  plaintiff  was 
entitled  to  enhance  the  rate,  the  rate  was  43  fanams. 

Upon  the  return  of  the  above  finding,  the  Court  delivered  the 
following 

JuDGMBHT :] — ^In  secondappeal  11  of  1878,  under  circumstances 
which  are  said  to  be  similar  to  those  of  the  present  case,  the  Head 
jyairiaat  OoUeGtor  had  leiuaod  to  allow  the  yAminddr  anything  in 
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Eribrha  excess  of  the  original  dry  land  rate.  The  Distriot  Court  ujAicId 
Vbnkata-  ^®  decdsion  on  the  ground  that  it  had  inyariably  refused  enhanoa- 
ment  in  such  oases.  The  decisions  of  the  Courts  below  were  aphdd 
by  this  Court  by. the  Chief  Justice,  Sir  Walter  Morgan,  and  Mr* 
Justice  Innes ;  but  we  have  not  the  benefit  6f  the  reasons  whioh 
governed  the  decision,  as  no  judgment  was  written.  On  the  other 
hand  in  second  appeals  160  and  161  of  1870  it  waa  held  by  Lmee 
and  Eindersley,  J  J.,  that  a  landlord  might  claim  an  enhanoemmt 
not  exceeding  the  amount  entered  at  the  permanent  settlement  aa 
the  faisal  rates  of  dry  land. 

It  is  found  in  this  case  that  the  tenant  has  paid  for  a  series  of 
years  and  up  to  the  year  in  dispute  only  p6nja  rates  on  the  land,, 
in  respect  of  which  he  resists  the  imposition  of  a  "  garden  "  rate» 
Since  our  former  order  was  passed,  the  Full  Bench  has  held  in 
,  Venkatagopal  v.  Rangappa(\)  that  payment  of  rent  at  a  orataia 
rate  for  a  series  of  years  is  evidence  of  what  the  Act  terms  an 
implied  contract,  and  on  this  ground  it  has  been  ruled  in  imowt 
of  the  landlord  that  he  was  entitled  to  claim  rates  higheir  thaa 
the  faisal  rate. 

The  same  construction  must  be  adopted  in  favour  of  a  teauij^ 
and  therefore  in  the  case  before  us  it  must  be  held  that  there  VHm 
an  implied  contract  to  pay  rept  at  the  p6nja  rates.   Is  then  i&a 
»  zamind&r  entitled  to  enhance  the  rent  by  reason  that  the  land  IiiB 

been  improved  at  the  tenant's  expense  and  is  now  cultivable  and 
has  been  cultivated  as  a  galrden  crop  ?  It  was  the  policy  of  ISm 
Act  to  allow  the  enhancement  of  rates  so  settled  dnly  under  idm 
circumstances  expressly  mentioned  in  the  Act,  namely,  when  Aa 
land  has  been  improved  by  the  landlord,  or  at  the  expense  of 
GFovemment  with  a  consequent  increase  of  the  demand  Jor 
revenue  on  the  landlord.  The  Act  contains  no  provision  lar 
enhancement  when  the  improvement  is  effected  at  the  expense  ef 
the  tenant. 

On  these  grounds,  We  affirm  the  decree  of  the  Courts  below  «nl 
dismiss  the  appeal  with  costs. 

(I)  I.L.R.,  7,  Mad.,  366. 
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APPELLATE  CIVIL. 

Before  8ir  A.  Turner^  Kt,,  Chief  Justice,  and  Mr*  Justice 

Mkttusdmi  Ayyur, 

IflEASIinTLir  {J)iSFSsmmt  No.  2),  Appellant,  1883. 

January  19. 

and  1884. 

November  17. 


SOMANNA  (Plaintiff),  Respondent.* 


Mt^MtMium  Act,  1877,  «.  49,  50 — Notice— Fraud— Optionally  registrable  sale  deed,  ' 
wmpisimi,  0om^eiinff  mth  nmiiar  deed  regtsiered. 

B  Bold  land  to  S  in  1878  for  Rs.  54  and  put  S  in  possession.  In  1879  R  sold  the 
wmm  land  to  N  iar  Bs.  24-8-0..  N  registered  his  sale  deed.  The  sale  deed  of  S  was 
nol  ng^atoved.  In  18T9  S  sned  K  to  have  K's  sale  deed  caniielled  on  the  groimd  of 
fraud.  The  T^ower  Courta  held  that  N's  sale  deed  was  executed  collusively  and 
frandnlently  and  decreed  the  claim  : 

SMy€fSk  second  appeal,  that  as  there  were  grounda,  apart  from  notice  and  know- 
Mge  of  powwrion,  lor  holding  N's  sale  deed  to  have  been  executed  collusively,  the 


Tbib  W8S  an  appeal  from  tlie  decree  of  E.  C.  Johnson,  DiBtriot 
Jvdge  of  Qod&vari,  dated  29tlx  November  1881,  confirming  the 
deime  ol  T/  6rii|iT6sa  Bdu,  District  Munsif  of  Bllore,  in  suit  150 

The  facts  appear  soffieiently  for  the  pui^pose  of  tMs  report  from 
finis  jndgmant  of  ihe  Oonrt  (Tnmer,  C.  J.,  and  Muttus^mi  Ayyar,  J.) 

Snhha  Edu  for  appellant. 

Bdmdehandra  Edu  Safieb  for  respondent. 

JiiDGiffEKT.-— Korlipara  Somanna,  the  respondent  in  this  appeal, 
pQzdiftfldd  a  piece  of  ground  from  one  Morturi  Eamanna  for  Bs.  54 
on  the  5th  July  1878  and  has  siiico  been  in  possession.  But 
the  sale  deed,  Ex.  A,  executed  in  his  favor  was  not  registered  under 
Art  in  of  1877.  Subsequently  the  vendor  colluded  with  the 
appellant  (Korlipara  Narasimulu)  and  executed  the  sale  deed,  Ex,  I, 
for  the  same  land  in  his  favor  for  lis.  24-8  on  the  14th  January 
1879,  and  this  document  was  registered,  though  like  Ex.  A  the 
dooammt  was  only  a  Iflbject  of  optional  registration.  Thereupon^ 


•  Second  Appeal  382  of  188'>. 
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NiBAninnu  the  respondent  sued  to  cancel  the  sale  deed,  Ex.  I,  and  alleged  that 
BoKAJxvA.  ^t  was  collusiye  and  fraudulent,  and  the  Courts  below  considered 
his  allegation  proved  and  decreed  the  claim. 

The  Registration  Acts  for  this  oountiy  divide  instamments  whidi 
fall  within  their  purview  into  tWo  classes,  of  which  the  one  is 
effectual  to  create  title  only  after  registration,  whjle  the  other, 
though  effectual  to  create  title,  is  liable  to  be  'defeated  by  a 
registered  instrument  subsequently  executed. 

Looking  to  the  whole  course  of  British  Indian  legislation  on 
the  subject  of  registration,  this  Court  has  held  that  an  instrument 
of  which  registration  is  not  compulsory  is  not  rendered  indefeasihle 
because  notice  of  it  is  obtained  by  the  person  claiming  under  a 
subsequent  instrument ;  and  that  mere  notice  will  not  deprive  a 
person  claiming  under  a  subsequent  instrument  of  the  priority 
which  the  Registration  Acts  confer  on  a  registered  instrument  in 
competition  with  an  unregistered  one,  Nallappa  v.  Ibram{l),  That 
this  is  so  in  the  case  of  instruments  of  which  the*  registration  is 
compulsory,  has  been  held  in  1869  by  the  Court  of  Chancery  in 
England  [in  a  case  which  arose  in  this  Presidency]— Lord 
Hatherley — Hicks  v,  Potpell.{2)    But  although  where  the  prior 
instrument  is  optionally  registrable,  mere  notice  may  not  deprive 
a  person  claiming  under  an  instrument  subsequently  executed  and 
registered  of  the  priority  given  him  by  tiie  Act,  inasmuch  as  the 
prior  instrument  was  effectual  to  create  a  title,  we  are  at  liberty 
to  hold  that  a  participation  in  fraud  by  the  person  claiming  under 
the  second  instrument  will  deprive  him  of  the  benefit  of  the  provi- 
sion which  was  aimed  at  the  prevention  of  fraud.   Were  it  not 
for  that  provision  which  was  intended  at  once  to  encourage  regis- 
tration and  to  pibtect  innocent  parties,  thp  assignee  would  receive 
no  higher  title  than  his  assignor  could  convey  and,  ex  hupothesi^  the 
assignor  had  no  title.  Though  it  is  to  be  inferred  from  the  provision 
respecting  oral  agreements  accompanied  with  possession  that  know- 
ledge of  possession  like  mere  notice  is  not  of  itself  sufficient  to 
dbf eat  the  priority  conferred  on  a  registered  instrument,  sudi 
knowledge  or  notice  may  of  course  also  be  taken  into  consideration 
with  other  circumstances  as  indicating  that  the  subsequmt  trans- 
action is  fraudulent.  % 


(1)  I.L.R.,  6  Mad.,  75. 


(2)  L.a.,  4  Ch.  App.  741. 
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In  the  oase  now  before  us  the  prior  instrument  was  optionally  Ni&ABXMvu; 
ngistrable  and  therefore  conferred  a  complete  title  which  was  SomInna. 
follQwedby  poeeessicm  :  the  subsequent  instrument,  it  is  found,  was 
ipgpted  eoUuaiTely  and  there  are  other  grounds  besides  notice  and 
liiMria^  of  possesfflon  loi»loid^  To  allow 

H^ITOfail  would  be  to  defeat  the  objoct  of  the  Registration  Act. 
IChe  appeal  &ib  and  is  dimnissed  with  costs. 


OEIGINAL  CIVIL. 

Before  Mr,  JmtiJfKermn. 

'    SiNAMMAL  1883. 

r  AprU  26,  27* 

and  1886. 

Tn  ADMINI8TRAT0E-GENERAL  of  MAm?Aa  ahd  othees  *  ^^^"^ 

l»i^Marriag§^IHw>re0---'Chanff0  of  religum^BtfffaMim-^Ikath  of  husband  ^  ^^^^'^^ 
•rift  ^i^m^mmMim  of  marriage— SuU  hy  widow  to  rmvir  hmhand't  utate. 

jl^B  1810  K.  mamed  S.  both  being  Br&hzn&OB.  E  subsequently  became  a  con- 
GbxisliaaEty . 
jJami  K  died  and  S  ekinwd  his  eetete. 

UHKU  that,  according  to  Ilindfi  law,  K  died  an  outcast  and  degraded,  and  that, 
jPlu  de^;radatioB  was  unatoned  for,  the  marriage  became  absolutely  dissolved, 
and  no  right  of  inheritanoe  rmnained  to  S. 

This  was  a  suit  brought  in  fornid  pauperk  by  one  Sinammdl, 
who  described  herself  as  a  Brdhman  widow,  against  (1)  the  Ad- 
^niatratoi^General  of  Madras,  and,  as  such,  adminifltrator  to  the 
of  Arthur  Ejistnamadeodased;  (2)  Mangalam,  otherwise 
called  Mrs.  Kristnama;  and  (3)  Chitt^r  AnandAchdri. 

The  plaiDtiff  alleged  in  her  petition,  dated  14th  November 
1882,  that  thirty  years  ago,  when  she  was  eight  years  old,  she  was 
Mined  to  Eristiwma,  who  was  then  a  Brihman ;  that  shortly  after 
tie  marriage  Kristnama  became  a  convert  to  Christianity ;  that 
by  such  conversion  Kristnama  lost  his  caste  and  plaintiff  conse- 
auanfly  did  not  cohabit  with  him;  that  Kristnama,  after  his 
^veraion,  held  various  apjpoiiiteienta  under  Ctovemment  and  died 
in  1882,  bdng  then  Dpputy  Collector  at  Tanjore,  leaving  property 
worth  Bs.  40,000,  whioh  was  in  the  possession  of  defendant  No,  1 ; 

*  Oivil  Suit  16  of  1883. 
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SfyAMxiL  that  Kristnama,  after  his  oonvmicm,  ditidddimiMi  &ther  and 
Thb  i^Mnru-  brothers,  and  that  the  property  left  by  him  was  acquired  without 
gSm^  of  ancestral  funds ;  that  Kristnama,  at  various  times  after 

Madras,  his  conversion,  paid  to  plaintiff  various  smnfl  for  her  aupport 
and  interchanged  visits  with  her;  that  defendaoi  Na  2r€pro- 
sented  herself  to  be  the  widow  of  Kristauuzia  and  claimed  kit 
estate.  ♦ 

If  the  marriage  of  defendant  No.  2  prOViBd  (o  }»e  valid,  the 
plaintiff  claimed  a  moiety  of  the  estate  of  E£iitaMii^i^  Irat  tfao 
wh6le  estate  if  the  said  marriage  proved  to  be  invalid. 

Defendant  No.  1  pleaded  (1)  that  the  plaintiff  was  debarred 
from  bringing  this  suit  by  reason  of  a  release  ecceouted  by  her  cm 
the  26th  January  1857  to  Kristnama;  (2)  that  plaintiff  havnig 
refused  to  live  with  Kristnama  after  his  conversion ,  the  latter 
married  defendant  No.  2  according  to  the  rites  of  the  Chnstian 
religion,  and  that  this  marriage  was  valid ;  (3)  that  the  suooesHkia 
^  to  the  estate  of  Kristnama  was  governed  by  tffe  Indiaa  SoodeflBiali 
Act,  and  that  the  plaintiff  could  have  no  cl«dm  to  it. 

Defendant  No.  2  pleaded,  inter  aliUf  that  she  was  legaUj 
married  to  Kristnama  in  the  Free  Church  of  Sootland  UassioQ  Hiill- 
at  Madras  iu  January  1858.    She  denied  that  Kristnama  eiw: 
visited  plaintiff  after  the  said  marriage  or  paid  to  plaintiff  «iiy 
money,  and  claimed  that  she  was  entitled  to  the  whole  estate  oi^. 
Kristnama. 

On  the  28th  February  1883  Chittur  Aimiidachfiri,  the  father 
of  Kristnama,  applied  to  be  made  a  defendant  in  the  suit  and  the 
application  was  granted.  He  denied  that  he  was  divided  from 
his  son  or  that  the  estate  was  the  self-aoquiiliition  of  ikia  son,  aad 
claimed  either  to  be  jointly  entitled  with  defeaidant  No.  2  (if  hev 
marriage  was  valid)  or  solely  entitled  to  the  estate.  He  also 
pleaded  that  plaintiff  was  estopped  from  claiming  the  estate  by 
the  release  of  the  26th  January  1857. 

The  issues  settled  by  Lmes,  J.,  on  8th  Marcih  1883  were : — 
*    (1)  Whether  plaintiff  on,  or  since,  the  conversion  of  Kristnama  • 
ceased  to  be  his  lawful  wife,  and,  as  such,  entitled  to 
share  in  his  estate  under  the  Ijudiaii  Suooessioii  Act. 
(2)  Whether  defendant  No.  2  is  the  lawfully  manied  wife  v 
of  Kristnama,  and,  as  such,  entitled  'to.  Am  bi  tm 
estate. 
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(3)  Whether  defendant  No.  3,  as  father  of  the  deoeased,  is  Si'KAJoiiL 
entitled  under  the  Indian  Succession  Act  to  share  in  ADimng- 
hi»  estate.  O^'op 
V (4)  To  what  shares  each  of  such  persons  is  entitled.  Madbas. 
Pw^lftttiille  5th  of  April  1883,  on  the  application  of  the  solicitors 
defendant  No.  1,  another  issue  was  framed  by  Keman,  J.,  viz., 
Whether  the  plaintiff,  by  virtue  of  the  document  of  the 
ft  26th  of  January  1857,  released  her  claim,  if  any,  to 

^  liie  estttfe  of  Sjistnama,  and  what  effect  has  such  docu- 

lieiii^  oa  the  rights  of  the  several  parties  to  the  said 
eBtato. 

;   Ifr.  Demrdjdyyar  for  plaintiff. 
Ifr.  J7offof»  fo(r  l^endant  Ho.  1. 
lb.  Johmtom  and  Mr.  Shaw  for  defendant  No.  2. 

Defendant  No.  3  did  not  appear. 

The  case  was  h^jd  by  Keman,  J.,  on  the  26th  and  27th  April 
M88,  and  judgmeflPSras  reserved.  Before  judgment  was  deli- 
vered defendaiit  No.  2  died  in  September  1883  and  the  suit  was 
rerived  on  7th  Febniary  1884.  The  facts  and  arguments  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of 

Ebbkak,  J;  (after  reading  the  plaint,  written  statement  and 
Msoes,  prooeed^fd  as  follows) : — There  are  certain  facts  not  disputed, 
vk,,  that  plaintiff  is  a  Brdhman  and  the  late  A.  Kristnama  was  a 
SkOmaii,  and  that  in  1849  or  1850  the  plaintiff,  being  then  of 
iftttBt  <ff  kfis  tilail  eight  years  old,  went  through  a  ceremony  of 
marriage  according  to  tho  rites  and  ceremonies  of  the  Hindii  law 
to  A  Kristnama,  who  was  then  a  young  man.  It  was  not  a 
beiioQuiI  merely  that  took  place.  The  consummation  ceremony 
vA  oonsununation  never  took  place,  but  otherwise  the  marriage 

Saompleted  with  all  the  ceremonies  necessary  to  constitute  a 
96  XDaiiiage  between  Brdhmans.  I  offer  no  opinion  whether 
Sttflh-oeranony  not  followed  by  consummation  amounted  to  a 
VAlid  legal  marria^  aeoording  to  Hindii  Law.  The  view  I  take  of 
the  ease  does  not  require  that  I  shoidd  express  an  '^pinion  on  this 
question  in  respect  of  which  there  was  much  argument  before  me. 
Afbr  tiie  oeremony  of  marriage,  while  the  plaintiff  was  still  in  the 
mother's  or  aopf  s  hcmm^  the  late  A.  Ejristnama  abjured  or  aban- 
doDed  the  Hilidd  faith  and  religion  and  became  Christian..  In 
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Si^NAiotiL  1857,  after  plamtiff  attained  pul^erty,  Kristnama  proposed  to  plain- 
Thb  ADMnns-  ^  friends  that  the  plaintiff  should  go  to  reside  with  him 

oSmal'of  ^  ^  'mle.    She  refused  to  do  so  on  the  ground  that  Eristnama, 
Madras,    by  becoming  Christian,  was  an  outcast.    Her  friends,  aunt, 
mother  and  brother-in-law  assisted  her  in  her  refusal.  Kristnama 
endeavoured  to  oblige  her  to  comply  with  his  request  by  appealing 
to  the  magistracy,  but  by  exhibit  No.  5,  dated  the  19th  January 
1858,  signed  by  her,  addressed  to  A.  0.  Whittington,  Magistrate  of 
Gbittur  zila,  she  declared  that  she  would  not  go  to  live  with  him 
as  he  had  become  Christian  and  was  an  outcast.   In  that  docu- 
ment the  plaintiff  stated  that  on  the  21st  of  January  1857 
Kristnama  had  sent  to  her  a  farikhut  (release),  executed  by  him, 
to  remove  the  marital  tie,  and  that  she  had  executed  a  farikhut 
attested  by  witnesses,  and  she  says  to  the  Magistrate    you  will 
therefore  come  to  know  the  removal  of  the  marital  tie  between 
myself  and  him."    The  farikhut,  exhibit  A(l),  was  produced, 
signed  by  the  plaintiff,  dated  26th  of  J anuarynfes?,  and  it  is  proved 
to  have  been  signed  by  several  of  the  witnesses  whose  names  are 
signed  thereto,  amongst  others  by  Bdm&n6j4ch&ri,  her  broiher- 
in-law.   B&m&n^jdch&ri  proved  that  Kristnama  wrote  a  similar 
farikhut  at  that  time,  and  that  it  was  given  to  the  plaintiff's  family, 
and  that  he  believes  plaintiff  has  got  it.   Plaintiff  never  lived  witib 
Kristnama  and  he  never  had  intercourse  with  her.  jOn  the  14th  of 
January  1858  the  late  defendant  No.  2,  Mangalam,  a  native  of  the 
East  Indian  Christian  Presbyterian  Church,  was  married  to,  or 
rather  went  through  the  ceremony  of  marriage  with  Kristnama 
according  to  the  rites  of  the  Presbyterian  Church.   This  sup- 
posed marriage  was  made  by  the  parties  under  the  bond  fide  belief 
that  it  was  a  valid  marriage  binding  in  law  and  in  conscieiioe. 
Kristnama  informed  Mangalam  that  he  had  been  married  to  the 
plaintiff,  but  that  he  had  divorced  her  as  she  would  not  Kve 
with  him,  and  he  gave  Mangalam  exhibit  5  and  exhibit  A  as 

(1)  The  defd  of  release  executed  hy  StnammS,  daughter  of  Kriehnamdehdriy  agti 
16,  caete  Brdhman^  residing  at  ShoHnghUr,  zila  Chitt^r^  to  A.  KrieUumt 
late  headgumatta  of  SholinghUr,  lately  a  Brdhman  and  now  Christian. 
Though  I  married  you  a  few  years  ago  while  you  were  a  Br&hman,  and  since  you 
have  been  adopting  Christianity  for  the  last  few  years,  1  have  no  intenticm  of 
living  with  you.   I  have  no  claim  whatever  against  you  or  anybody  in  connectioa 
with  you.   In  case  I  prefer  any  claim  for  maintenance  against  yoa,  such  dain 
becomes  invalid  by  this  roleaBe.-— SiKAioci.  26th  January  1867. 
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diYorce  documents.   She  kept  and  proved  fhem  before  me.    She  Si'NAmciL 
stated  he  was  divided  from  his  father  and  brothers  and  that  all  the  xhx  ADunna- 
property  he  realized  was  the  result  of  his  own  exertions.   Uncjer  q]^^^"^^ 

dxanmiamm  or  wbtn  any  divMon  took  place  was  not  proved.  Madras. 
KrifltnaTna  died  in  December  1881  and  defendant  No.  1  is  his 
administrator  under  grant  of  letters  of  administration.  Krist- 
aama  never  had  a  child.  Upon  the  first  issue  I  am  of  opinion  that 
plaintiff  did  not  cease  to  be  the  wife  of  Kristnama  upon  or  after 
bis  conversion.  She  refused  to  live  with  him  and  so  deserted  him, 
as  she  lawfully  mighty  because  he  became  an  outcast  and  ,there- 
fore  degraded — Vyavasthd  Chandrikd,  s.  722  (vol.  ii,  p.  488). 

Besertion  does  not  mean  divorce  or  dissolution  inter  vivos  of 
the  marriage — ^Vyavasthd  ChandrikA,  vol.  ii,  p.  490.  There  cannot 
be  said  to  be  any  such  divorce  in  Hind6  law,  though  there  may  be 
justifiable  abandonment  or  desertion.  The  Act  '^'^T  of  1866  was 
ywd  to  meet  oizDamstanoes  such  as  this  case  presents  between 
'^Hlpiitiff  and  Xristiama.  According  to  Fardshara  (Yyavasthd 
Chandrikd,  vol.  ii,  p.  489),  if  a  husband  be  degraded,  it  is  lawful 
for  a  woman  to  have  another  husband.  Flainti£E  did  not  take 
tnothor  husband.  But,  although  the  plaintiff  did  not  cease  to  be 
the  wife  of  Kristnama,  she  had  not  on  his  death  any  of  the  rights 
of  a  widow.  According  to  the  IlindA  law,  husband  and  wife  are 
one— Manu,  dh.  ix,  s.  45.  Brahaspati,  says,  "  In  scripture  and  in 
code  of  law,  as  weU  as  in  popular  practice,  the  wife  is  declared 
to  be  half  the  body  of  her  husband.  Of  hiny  whose  wife  survives 
half  the  body  survives."    Vyavastlid,  Chandrikd  (vol.  ii,  p.  489). 

If  Enstnama  had  i^ot  been  an  outcast  and  degraded,  plaintiff 
^i9Qld  inherit  from  him  at  least  for  life,  his  property,  and  she 
dmU  ham  performed  his  funeral  oeremonies  by  herself  or  by 
deputation.  But,  as  he  was  and  died  an  outcast,  and  his  degra- 
dation was  unatoned  for,  then,  according  to  Hindii  law,  the 
ainiiiige  became  absdiitely  dissolved  and  the  relation  of  husband 
end  wife.  Ju  yyavasthd  Cfhandrika,  vol.  ii,  p.  490,  it  is  said : 
Nor  is  the  marriage  dissolved  by  the  natural  death  of  either  of 
thsm,  for  then  the  person  surviving,  if  without  son,  must,  as  widow 
or  widower  of  the  deceased,  perform  the  funeral  obsequies  and 
ter  the  oUation  of  food  and  libation  of  water  to  the 
of  his  or  her  deceased  consort."  A  note  is  referred  to 
ift  wliidi  it  is  stated  that  change  of  religion  is  regarded  by  Hindu 
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SxVAMMiL  law  as  degradation,  an^^  the  oaae  of  Muckoa  v.  8akoo(2)  i$  ^quoted 

Tm  Adminw-  which  a  liiisband,  who  was  repudiated  by  his  wife  on  his  (xmvem^ 
GotIil'op  ^  Christianitj,  was  held  aot  entitled  to  restitution  of  society. 
Madras.  V7aTBBth&  Chandriki  tlien  proceeds  thus :  "  The  drcniiifltaiioe-of 
one  of  the  married  couple  refusing  to  aasooiate  witii  hk  or  her 
degraded  spouse,*  or  that  of  the  other  djing  in  a  state  of  degrada- 
tion unatoned  for,  and  the  surviTing  on©  remaining  pure  at  ihat 
time,  is  the  only  pne  that  oauses  abaolirte  dissolBtioa  of  their 
marriagt'  or  the  relation  of  hushand  and  wife  ;  aa  ibm  oeaaes 
entirely  all  connection  of  the  deceased  with  the  survivor,  who,  iu 
that  case,  is  not  to  perform  the  deceased's  funeral  obsequies,  not  to 
offer  periodically  and  annually  the  oblatiQii  of  food  and  lihatiaa 
water  to  his  or  her  manes.  Thus  Sanldia  and  Iikhit& :  Of  Iwiti 
who  has  been  formally  degraded,  the  right  of  inheritance,  the 
funeral  cake,  and  the  libation  of  water  are  extinct."  The  passage 
means  the  refusal  continuing  until  Hie  death  of  the  degraded  one. 
This  is  precisely  what  happened  in  this  oaie.  It  is  not  ifleged 
that  plaintiff  performed  any  ceremonies  for  Kristnama  after  his 
death.  PlaintifiP  cannot  therefore  take  the  property  of  Kristnama 
by  inheritance.  She  has  no  sacrifice,  no  pious  duty  to  perfonn  as 
regards  Kristnama.  Her  connection  with  Ihe  deceased  in  ^tm 
relation  of  wife  ceased  absolutely  according  to  the  Hindu  law  on 
his  death.  I  think  that  by  virtue  of  the  farikhut  mutually 
executed  between  plaintiff  and  loristnama^^  plaintiff  has  releaaed 
aU  claim  on  him.  I  do  not  think  the  release  was  of  mainteoaam 
^  only.  Whatever  a  widow  takes  of  her  deceased  husband^s  pro- 
perty is  partly  for  maintenance.  Plaintiff  alleged  and  gave 
evidence  that  EHstnama  gave  her  money  from  time  to  time  after 
their  separation  md.  during  the  time  of  Mangalaim«  I  have  vmy 
great  doubt  of  the  truth  of  this  evidence,  but,  even  if  true,  it  does 
not  alter  my  view  or  get  rid  of  the  effect  of  plaintiff's  repudiation 
V  X  of  him  up  to  the  time  he  died  degraded.  Mangalain  does  not 
admit  the  allegation.  I  am  of  opinion  that  plaintiff's  case  hm 
•failed  and  tliat  the  suit  should  be  dismissed  with  costs  to  the  fint 
and  second  defendants  and  her  representatives.  Let  notice  of  the 
decree  be  given  to  the  Qovernment  Bolidtor  as  plsintiff  is  pauper^ 
As  this  suit  is  to  be  so  dismissed,  I  do  not  see  that  I  'dlj|||fai  ta  try> 

-   i 

(2)  6  W.R.,  236,' 
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the  seoond  and  third  issues  between  the  co-defendants.  If  plaintiff  Si'namm al 
aiceeeded  in  establishing  a  title  to  any  share  of  the  estate  of  thb  Adminis- 
Krifltnama,  T  oould  try  the  right*  of  the  other  parties,  co-defendants  q^^"op 
inter  se,  Madbas.  . 

Solicitor  for  plaintiff :  Tiruvengadasdmi  Pillai. 

Solicitors  for  defendant  No.  1  :  Branson  8f  Branson. 

Solicitor  for  defendant  No.  2  :  Oarr,  * 


APPELLATE  CIVIL. 

B^ore  Sir  CharUi  A.  Turner ^  JO.,  Chief  Justice^  and 
Mr.  Jmiiee  Muttusdmi  Ayyar, 

PABTATHI  (PlAHITOT),  APPKLIiAIfT,      »  1884. 

July  21. 

and  «  November  17. 


MANNAB  (Dbfbndaot),  Ebspondbnt.*  ,  ^  <r  ^     /  ^  / 

Iftfmmiiam  Stmder — Aetmt  for  abuse ^  no  special  damage  being  alUged-^ 
Dmnagea^  Measure  af. 


Tfce  rule  of  BttgHaH  law  which  prohibits,  except  in  certain  caaea,  an  action  for  // 
DAges  for  oral  defamation  unless  special  damn^e  is  [illeijjiMl,  beint^  founded  on  mo 
reamnable  basia,  should  not  be  adopted  by  the  Courts  of  British  India.  ^h7^/l//*  ^  /^^ 

If  defamatory  ea^pressions  are  used  under  such  circmnstances  as  to  induce  in  tlie 
plaiBfifi  reascmable  appgehenaiofi  tiiat  his  reputatioii  has  been  injui^  and  to  inflict  C ^t/^  ^ $  $ 
OB  hioi  pain  OQnaequent  on  socdi  belief,  the  plaintiff  is  entitled  to  recover  damag<i8  ^     it  f 
without  actual  proof  of  loss  sustained,        %  ^v-? »-    ^   -   •      / . 

;  An  action  will  not  Ue  for  vulgar  abuse  or  hasty  expressions  ;  but  for  mali-  v3  •  ^  .^'^  i>'^'2^^ 
tiious  or  culpdbia  oral  <faftiinaii<wi  an  ac^on  win  lie.  '  l^'^C  U.^.  rt  ^r.c 

Tisdictive  danagas  shoold  not  be  awarded,  and  a  distinction  should  be  drawn  in 
CWtfding  damages  when  Uia  dfllendaat  acts  from  carelessn&sB  and  when  he  acts 
BwMricmtly.     In  the  latter  case  t^e  plaintiff  is  entitled  to  4'ull  coinijcnsation  for    m  ^  a  a 
liMpsia  foifered,  and  in  the  fwrmer  to  a  sum  sufficient  to  establish  his  innocence  of  *3  2  (^dX-,  / OCf 

This  was  an  appeal  from  the  decree  of  E.  K,  Krishnan,  Subor-  . 

dinate  Judge  of  Tinnevelly,  reversing  the  decree  of  T.  Xdi- 

nArfyana  Chetti,  Diatarict  Munsif  of  Ambaaamudram,  in  Suit  30S    'V 1  ^      •  12 1 

.  *nie  plaintiff,  fimthi  Aminil,  sued  the  defendant,  M^nar  ^^S/^-  

Ajyar,  for  B&  1,000  damages.   She  alleged  that,  on  the  29th  June  " 

*  Second  Appeal  77  of  1B84. 
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Pabyatbi  1881,  defendant,  with  the  intention  of  defaming  her  publioly, ' 
MAKKiB.    abused  her  at  Kadambadu  Valavu,  in  the  presence  of  the  Village 
•  MiflMif  and  athflira»  by  ialiely  dadariwg  that  ahe  waa  not  flie  lag^J]^ 

married  wife  of  her  husband^  but  a  woman  who  had  been  ejected 
from  seYcral  places  for  unchastity,  and  that  her  reputation  had 
Buffered  thereby. 

The  defendant  kerned  having  used  alliged  delaanaltdQr 
^  expressions,  and  pleaded  that,  even  if  ho  had  used  them,  the  occa- 
sion was  privileged,  inasmuch  as  he  wished  to  prevent  a  marriage, 
then  imimnent,  between  his  wife's  brother's  son  with  a  girl  brought 
up  by  plaintifi  and  her  alleged  husband. 

The  defendant  attempted,  in  his  defence,  to  prove  the  identity 
of  the  plaiutijff  with  a  woman  of  questionable  character  bearing 
the  same  name,  l^e  Miinsif  disbelieved  the  evidence  and  awarded 
the  plaintifi  Bs.  300  damages  and  Bs^  145  eoiiiBy  <m  the  ground 
that  she^  was  a  Br£bman  and  had  been  slandered  publidy  U'tihe 
presence  of  the  Village  Magistrate  and  others  of  her  caste. 

On  appeal  the  Subcnrdinate  Judge  of  Tinnevelly,  E.  K.  Krishnan 
reversed  this  decree^  holding  that  tiie  defendant  actod  h(mt  fiit  in 
mating  the  imputations  and  trying  to  prevent  file  maniage  d  Ms 
kinsman  with  plaintiff's  foster  daughter. 

Plaimtiff  appealed  to  the  High  Court, 

Ambrose  for  appellant. 

BJidshyam  Ayyangdr  for  respondent. 

The  judgment  of  the  Court  (Turner,  C  J.,  and  Muttusami 
Ayyar,  J.)  was  delivered  by 

TuKKER,  0.  J<— The  question  raised  in  this  appeal  is  yAnA/f 

an  action  for  damages  for  slander  can  be  maintained  without  , 
proof  of  special  damages  in  cases  in  which  it  would  not  be  allowed 
in  English  Courts,    la  two  oases — Subhaiffary*  Kri$tnaii/ar{l)  and 
Appeal  2  of  1878  (unreported)  the  question  was  not  decided. 

In  KdMram  Kn'shm  v.  Bhadd  Bdpu/i(2)  it  was  held  under 
the  special  Eregulation  that  an  action  would  lie  for  abuse  without 
proof  of  special  damage. 

In  Bengal  the  authorities  are  conflicting. 
^        In  the  later  cases  it  was  decided  there  could  be  no  suit  without 
an  avennent  of  special  damage.     Phooibasee  Koer  v.  Parjun 

(1)  I.L.R..  1  MacL,  383.  (2)  Bo.  H.O.R;(j^,  IT. 
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8ingh(l)f  Chundernaih  Dhur  v.  Issuree  I)ossee{2),  Nilmadhub  Mook-  Pabvatmi 
DboimBam  KQUah{S\  and  in  Gopai Qwain     €fu/ram{4)^  MannXb. 
damage  was  ioimd.    The  deoHons  wMoh  sre  apparently 
the  contrary  are  Moiilvee  Oholam  ff ossein  Vahocl  v,  Hn,r 
Doss  Talmldar{5)f  Shaikh  Tukee  v.  Shaikh  Khoshd^l  Bis- 
iBw(6),  €hur  Chunder  Puieebmde^  y.  Clay (7)  j  where,  however, 
liasDdar  was  of  jitciimmxl  oharaoter,  and  Sreen^ih  Mookerjee 
v.Kmal  Murmokar(8),     The  latest  case  cited  from  the  Bengal 
m^xlk  m  to  be  found  in  the  Calcutta  Law  Eeporter. 

f^peazing,  then,  that  no  irole  on  the  mihjeet  has  been  so  defi* 
establided  b j  d^tiMed  msea  as  to  be  imperatiTe  on  ns,  we 
'eel  ourselves  at  liberfy  to  diaeoss  the  propriety  of  the  question  on 
:te. 

Tgttgliah  law  recognizes  that  defamatory  words  are  action** 
without  proof  of  special  damage,  although  they  may 
not  impute  a  felony  nor  affect  professional  character,  provided  that 
they  are  written  or  printed  and  published,  although  the  same 
are  not  actionable  if  uttered  mtA  mee.  This  distinction  has 
defended  on  tlia  gvoimd  tluit  the  committal  of  the  words  to 
g"  implies  more  deliberation,  and  that  their  publication  in 
wiitiag  or  in  print  is  likely  to  be  more  extensive  than  a  publica- 
tion by  oral  utterance.  Legitimate  exception  may  be  taken  to 
l)Q&  these  grounds. 

The  essence  of  the  cause  of  action  is  the  harm  suffered  by  the 
defamed,  and  the  questioi^as  to  whether  the  injmy  was 
with  more  or  less  deliberation  ought  not  to  deprive  the 
pexiloti  of  ft  eiidl  remedy  for  the  injury,  though  it  may 
properly  be  considered  if  the  Court  is  at  liberty  to  award  what  are 
asU^  exemplary  damages.    The  difference  between  the  extent  of 
file  publication  of  defamatory  terms  according  as  to  whether  they 
^S^temmitted  to  print  or  uttered  orally  is  in  reality  accidental. 
Defamatory  matter,  when  written,  is  frequently  addressed  only  to 
f  single  person ;  when  printed,  its  publication  may  be  arrested 
tely. 

le  pubUeation  of  a  defanaatory  imputation  in  a  newspaper 
extensiTely      a  place  where  the  person  defamed  is 


(1)  12  WML,  369.  (2)  18  W.K.,  531.  (3)  15  B.L.B.,  160. 

ft)  7  W.B.,  299.  (6)  1  W.B.,  19,  (6)  6  W.K.,  161. 

,    (7)  8  WJ».>  SSS.  (8)  16  W,B.,  aa,  84. 
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Pabyathi  unknown  may  cause  him  far  less  injury,  whether  peouniaiy  or  eenti- 
MAKiriB.   Tnental,  than  its  publication  orally,  in  the  neighbourhood  in  which 
he  resides,  to  his  acquaintances  or  to  persons  who  can  influence  his 
advancement  in  life. 

In  this  country  we  are  not  bound  to  adopt  the  rules  regulating 
compensation  for  injuries  which  are  recognized  by  the  English 
Courts,  though  it  has  been  the  practice  of  Judges  in  British  Indift 
to  regard  the  decisions  of  the  English  Courts  with  the  highest 
respect  as  embodying  the  wisdom  and  experience  of  a  judiciary 
whose  reputation  is  second  to  none  for  independence  and  ability. 

But  the  distinction  drawn  by  the  English. law  between  written 
or  printed  and  oral  slander,  which  is  said  to  have  had  its  origin  in 
the  circumstance  that  the  most  frequent  instances  of  oral  slander 
were  at  one  time  punishable  by  Ecclesiastical  Courts  (2  Salkeld, 
694),  has  been  condemned  by  many  eminent  English  lawyers. 
Mr.  Starkie  observes  that  the  distinction  "  must  be  regarded  as  an 
absolute  peremptory  rule  not  f oimded  in  any  obvious  reason  or 
principle."  In  Roberta  v,  Robert8{\)y  Cocibum,  0.  J.,  and  Cromp- 
ton  and  Blackburn,  J  J.,  pronounced  the  law  of  England  unsatis- 
factory  and  regretted  they  were  bound  by  it.  In  Lynch  v. 
Knight(2)j  the  Lord  Chancellor  Caiftpbell  expressed  the  same 
views,  and  Lord  Brougham,  in  the  same  case,  declared  that  the 
English  law  was  in  this  respect  not  only  unsatisfactory  but 
barbarous. 

The  Indian  Law  Commission,  of  which  Lord  Macaulay  was  a 
member,  in  its  report  on  the  proposed  Penal  Code,  demonstrated 
that  the  English  law  regarding  defamation  was  inconsistent  and 
unreasonable.  (Introductory  Report,  Note,  p.  7,  Macaulay*s  woifts, 
p.  646.) 

The  civil  law  does  not  recognize  the  distinction,  nor  does  the 
law  of  Scotland;  and  the  recommendations  of  Lord  Madktlay'ji 
commission  were  approved  and. accepted  by  the  British  Indian 
Legislature.  We  therefore  feel  justified  in  giving  effect  to  our 
jBonviction  that  the  rule  we  are  considering  is  not  f oimded  on 
natural  justice  and  should  not  be  imported  into  the  law  of  Britiph 
India. 

It  appears  to  us  that  disregarding  the  distinction  between  the 


(1)  33  L.J.,  Q  B.,  248  J  2  B  &  S.,  384.  (2)  9  H.L.,  593. 
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method  of  publication  adopted,  the  questions  which  demand  serious   Pabtathi  ^ 
ocmsideiafcton  are  whether  or  not  actions  may  be  maintained  for  maknab. 
injury  to  the  reputation  which  may  result  only  in  mental  pain^  and 
whether  damages  may  be  awarded  which  are  in  their  nature  more 
or  less  punitive. 

If  in  any  case  it  is  allowable  to  bring  such  actions,  it  appears 
lorwtibay  ahodd  }m  femaM/di  whm  a  misohievous  or  malidous 
person  has  without  foundation  set  in  droulation  defamatory 
charges  against  his  neighbour. 

It  is  often  impoiiiMe  to  bring  specific  proof  of  the  damage 
:vldiii  amaa  may  fiufier  in  his  business  or  in  his  friendships  from 
such  an  injury. 

The  injury  may  be  occasioned  before  he  has  any  opportimity 
otvetmtting  the  slander,  and  i^e  memory  of  l^e  slander  may 
nondw  ite  coiitradictiiiAy^aiid  may,  at  anf^  time^  influmce  his  neigh- 
bours unconsciously  to  his  disadvantage ;  nor  is  the  suflering  irivial 
which  such  a  wrong  may  inflict  on  its  victim. 

It  was  obsearved  by  Best,  C.J.,  in  DeGrespign//  v.  WBUe%ky{l) 
ti^^^  we  xeflM.  <m  the  degree  of  suflering  occasioned  by  loss 
of  character  and  compare  it  with  that  occasioned  by  loss  of 
property,  the  amount  of  the  former  injury  far  exceeds  that  of  the 
latter;''  and  by  Holt,  C  J.,  in  Baker  v.  Pwrc€{2),  For  ray  part, 
w^mwm  words  tend  to  take  away  a  xnmi's  reputation,  I  will 
encourage  such  actions,  because  so  doing  will  contribute  much  to 
the  preservation  of  the  peace.'' 

Add  in  Buttan  v.  Setfward{S)  Fortescue,  J.,  observed  in  refer-  • 
QMe  to  the  dietum  ol  Holt  that  it  was  also  Hale  and  Twisden 
JJ.b'  rule,  and  he  thought  it  a  very  good  one.    Wider  experience 
has  persuaded  English  Judges  that  frivolous,  and  vindictive 
litigatian  is  countenanced  by  conceding  too  great  liberty  for  the  % 
llllli'^'^i^aoa  o£> auitB  for  defamation,  and  it  has  been  the  object  of 
^jy^^f^ilnglifih  law  so  far  as  possible  to  set  limits  to  such  actions. 
^c^5ine  of  the  restrictions  are  already  recognized  by  Indian  law. 
Wards  of  mere  vulgar  abuse  are  not  punished  as  defamation. « 
JBui  we  are  not  prepared  to  aocept  the  limitation  of  the  English 
law  which  denies  a  civil  remedy  unless  pecuniary  damage  is 
QifaiUiflhed  or  may  be  predicted  as  almost  certainly  probable. 


{ly  6  Biat.p  406.  {%)  6  Uod.,  23.  (3)  8  Mod,,  24. 
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Pabtatri       We  oonoeive  that  beyond  the  difficulty  of  estimating  mental 
MAKviCB.  there  is  no  greater  reason  for  refusing  a  man  oompensatm^ 

for  a  wrong  resulting  in  such  pain  titoa  for  refusing  oompensatHjld 
for  a  wrong  resulting  in  other  pbysioal  suffering  or  in  pecuniary 
loss,  and  that  the  true  test  of  the  right  to  maintain  tlie  suit  should 
be  whether  the  defamatory  expressions  imte  used  at  a  time^snd 
under  such  circumstances  as  to  mdnae  in  tibe  person  iefsmi 
reasonable  apprehension  that  his  reputation  had  been  iiij^^Kdjtfltafl 
to  inflict  on  him  the  pain  consequent  on  such  a  belief.  :  ^ 

Mere  hasty  expressions  spoken  in  anger  or  vulgar  abase  to 
which  no  hearer  would  attribute  any  febf^dipoee  to  injure  diarac- 
ter  would  of  course  not  be  actianable»  Imt  when  a  person  either 
maliciously  or  with  such  carelessness  to  enquire  into  truth  as  is 
sometimes  described  as  legal  malice,  deliberately  defames  another, 
we  conceive  that  he  ought  to  be  hdd  Mfmiffllde  for  damages  for . 
the  mental  suflFering  his  wrong-doing  occasions.  Without  accept- 
ing the  veiy  wide  rule  of  the  Scotch  law  that  anything  is 
actionable  which  produces  uneasiness  of  mind  (Starkie,  p.  30),  we 
consider  the  action  should  be  allawed  li&ltfe  tike  dedhmatioft  ii  MA 
as  would  cause  substantial  pain  and  annoyance  to  the  fetmm 
defamed,  though  actual  proof  of  damage  estimable  in  mcmey  may 
not  be  forthcoming. 

In  the  present  instance  the  appeUaiit  had,  in  our  ]udgm«^ 
established  a  primd  facie  case,  which,  on  the  principles  we  have  held 
applicable,  would  entitle  her  to  relief.  The  Subordinate  Judge 
finds  that  the  defamatory  statement  was  made^  and  he  also  finds 
that  its  truth  is  not  proved ;  but  he  oonmders  the  respondent  BbA 
some  grounds  for  suspicion  ;  that  he,  in  fact,  believed  tiie  statement 
to  be  true ;  and  that,  standing  almost  in  t^e  relation  of  a  parent  to 
a  youth  who  was  to  be  married,  he  made  use  of  the  defamatory 
expressions  imputed  to  him  in  order  to  prevent  the  marriagdlP^  4 

If  the  expression  has  been  used  in  a  private  place  and  only 
to  the  youth  concerned,  or  to  any  of  his  relations  who  could  influ- 
'  ence  him  to  renounce  the  marriage,  the  respondent  might  possibly 
have  successfully  pleaded  privilege  |  but  tiie  evideaioe  accepted  V 
the  Court  shows  he  uttered  them  in  tbe  op^  sizeet  and  to  p&coom 
who  had  no  concern  with  the  marriage :  fbB  ocoaaiont  then,  iras 
not  privileged.  * 

We  have  already  observed  thatOM  oi  ^  queitidtta  wUisii 
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prosent  some  difficulty  in  actions  for  defamation  is  the  question,  Pabtatri 
on  what  prinoiple  damages  are  to  be  assessed  where  no  pecuniary  MAmrXs. 
injniy  is  shown. 

We  are  unwilling  to  give  our  adhesion  to  the  principle  of 

vindictive  damages.  The  object  of  civil  litigation  should  be  the 
iemedjin|[  of  dvil  injuries.  Eecourse  should  be  had  to  the  penal 
Iktll'piiblio  ffitiitrfi  requixe  the  punidiment  of  an  offender  or 
111  example  to  deter  othens  from  the  commission  of  the  offence. 
•  'Nevertheless^  reason  suggests  that  a  distinction  should  be 
dnknn  between  oases  where  the  slanderer  acts  from  mere  careless- 
nm,  cor  in  an  bis^  but  mistaken  belief  as  to  his  duty^  and  cases 
where  the  slanderer  is  insolent  without  any  provocation  or  is  influ- 
enced by  a  desire  to  gratify  his  enmity.  The  person  defamed  may 
1)8  content  to  accept  a  sum  sufficient  to  establish  his  innocence  of 
ilm  diarges  made  m  the  former  case ;  m  the  latter  he  is  entitled  to  . 
IdTeompextsition  for  the  pain  ii^cted  on  him. 

As  to  the  good  faith  of  the  respondent,  it  is  not  shown  that 
he  made  any  reasonable  inquiry  into  the  truth  of  the  defamatory 
liataiieiitii  to  wfaich  he  gave  circulation.  On  the  contrary,  it 
appears  that  he  made  them  after  they  had  been  proved  untrue, 
iod  in  this  suit  he  has  again  maintained  their  truth  and  has 
given  evidence  to  establish  it.  Under  the  circimistances,  we 
Miilsr  the  appellant  entitled  to  reasonable  damages,  and 'we 
shall  reverse  the  decree  of  the  Appellate  Court  and  restore  that  of 
the  Mfinsif .  As  to  costs,  it  is  usual  in  such  cases  to  allow  costs  on 
a  scale  somewl^t  in  excess  of  the  amount  of  damages  actually 
iiRbded,  because  it  is  impossible  for  a  plaintiff  to  value  his  claim 
]  recisely.  We  shall  affirm  the  order  of  the  Munsif  as  to  the  costs 
in  his  Court  and  award  the  appellant  her  costs  in  this  Court  and 
in  the  Appellate  Court  on  the  sum  decreed. 

B 
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APPEliLATB  CIVIL. 

ii  Before  Sir  Charles  A.  Turmr,  Kt.^  Chief  Justice,  and 
«^  Mr.  JmUe$  MwtcUm. 

1884.  TENEATBilYlIBir  (Taabtim«mAXT\  Affsli^ 

July  25. 

November  20.  and 


FAPI  BEDDI  (Phjkxxrm),  Bxspomsirr.* 


MtgiiiTQiwn^UHreffiitered  cotivti/anve— Con  nani  to  pojf  MMifff  mUm^itU  0m 
^/^i^W*  ^ ^ '  ejeclment — Sfdt /or  niom^i/  dismi^tsed. 

^  /^y  an.  unregistered  document  A  stipulated  that  B  should  enjoy  certain  land 

 1-  .  ior  a  tern  til  jBtts  in  order  that  a  debt  and  interest  might  be  liquidiited  by  receipt 

of  |tofijt%  mtlmated  afc  a  fixed  sum,  and  it  was  provided  that,  if  poeseaaioti  wmm 
dxBNirbed  in  the  meantime,  A  diould  pay  the  balwoe  of  the  principal  then  doe  and 
tatei-cst  from  the  date  of  the  loan.  B,  haviii^  lieen  ejected,  sued  A  i^oa  ^le 
oovenant  to  pay. 

*  that,  as  the  oovenant  to  pay  depended  on  the  principal  contraBt,  vIMl 

could  not  1)0  pzoTed  for  want  of  registration,  6  could  not  recover. 

This  was  an  appeal  from  the  decree  of  J,  Wallace,  District  Judge 
of  Cuddapah,  dated  9th  July  1883,  jeversiiig  the  decree  of  V. 
Subramanya  S&stri,  District  M^nsif  of'  7h>ddat&r,  in  Suit  81  ef 

The  plaintiff,  Velugoti  Papi  Reddi,  sued  to  recover  Us.  682 
from  the  defendants,  Kamam  Yenkata  Subbaya  and  three  others. 
The  plaintiff  alleged  that  defendant  No.  1  executed  a  vrnxbrntoBapf^ 
mortgage  bond  in  his  favor  on  the  8th  July  1873  lorBa.  82& 
By  this  bond  it  was  provided  that  plaintiff  should  enjoy  certain 
land  for  a  term^  and  credit  Es.  24  per  annum  towards  the  debt 
until  ifr  was  Equidated,  and  that,  if  plaiottFs  poaoeedon  fihooldlii^ 
disturbed,  the  balance  then  due  should  be  paid  vitb  intoRXit 
the  usual  rate  from  the  date  of  the  bond.  v 

The  plaintiff  having  been  ejected  claimed  Bs.  33G  prLnQq^ift> 
^  and  Bs.  346  interest.   B^endanls  1,  2  and  4  were  «r  parfau. 
"Defendant  No.  3  pleaded  that  defendant  No.  1  was  di\ided  firaa&f 
him  in  interest  and  was  not  the  owner  of  the  land  mortgaged,  and 
that  the  bond  could  not  be  received  in  evidence  as  it  was  no4 
registered.  ? 

•  Second  Appeal  &67  of  1883. 
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The  judgment  of  the  District  M6nsif  was  as  follows : —  Vmuit' 
"  In  Stri  Seshathri  Ayyangar  v.  Sankara  Ai/en(l)  and  Ouduri 
Jagannadham  v.  Bapaka  ttanianm(2)  the  Court  held  that  a  docu- 
ment  required  hy  s.  17  of  the  Legislative  Act  to  be  registered,  but 
not  so  registered,  could  be  received  in  evidence  for  the  purpose  of 
proTiiig  the  money  olaim.  But  in  MaUmgmiy  Dobbht^,  Bern-* 
marain  Sa^Jkhau^'^)  the  Calcutta  High  Court  held  that  even  for  the 
purpose  of  proving  the  money  claim  such  a  documout  could  not  be 
received  in  evidence.  There  is  thus  a  conflict  of  decisions  between 
tiie  learned  Judges  of  the  two  oourts,  but  I  think  a  distinotion  may 
be  drawn  in  the  nature  of  the  doeuments  sued  on.  In  the  two 
Madras  cases  the  bonds  were  mr-re  hypothecation  bonds,  under 
which  the  obligors  bound  themselves  to  pay  the  money  borrowed 
.wiOx  inteveet  and  oharged  the  immovable  property  as  ooUat^ftl 
flecority,  so  that,  indepeeadent  of  any  transaction  affecting  immova- 
"ble  propert}^  there  was  an  obligation  to  pay  the  money ;  and  to 
prove  that  obligation  it  was  held  that  the  bond  could  be  received  in 
^rviiefftee*  In  the  Oaloatta  ease  the  bond  provided  that  in  default  ^ 
o£  the  payment  of  the  money  secured  by  it  within  a  specified  time 
the  property  mortgaged  should  be  sold  in  satisfaction  of  it.  The 
learned  Chief  Justice  of  the  Calcutta  High  Court  doubted  whether 
the  x^MgCB  had  a  pecsonal  remedy  against  the  obligor  for  the 
money,  but  apart  from  this  his  Lordship  held  that  the  dociunent 
was  not  divisible  and  disclosed  one  transaction  only,  and  that  the 
transaction  which  the  plaintiff  must  necessarily  prove  for  the 
purpoee  of  making  oat  his  case. 

Notwithstanding  the  distinction  in  the  nature  of  the  bonds, 
it  does  seem  to  me  that  there  is  a  conflict  of  opinion  between 
tiieir  Lordships  of  the  Madras  High  Court  and  those  of  the 
CiUiootta  High  Courty  as  the  latter  expressed  their  concurrence  in 
aim  opinion  of  the  Lower  Court  that  the  borromng  and  lending 
was- in  itself  a  transaction  affecting  the  property  comprised  in  the 
docniment,  and  that,  therefore,  the  document  not  being  registered 
eoabl  not  he  received  as  evidence  of  the  transaction,  i.e.,  the 
Ifoaxowing  and  lending.  If,  therefore,  the  document  in  this  case 
were  similar  to  those  in  those  cases,  the  question  miglit  arise  as  to 
whicli  dedisioa  is  to  be  followed  ;  but  it  seems  to  me  to  be  quite  of  a 
different  nahue*  Under  this  document  plaintiff  was  to  enjoy  the 


{I)  7  3LH.     R.,  296.       (2)  7  M.  H.  C,  B.,  31S.         (3)  I  L.  R.,  4  Gal.  83. 
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Vbnkat>  lands  oomprised  in  it  iintil  the  amount  seoured  by  it  was  disdiarged 
BATtDu  24  rupees  a  year,  and  it  goes  on  to  make  a  contingent  provision 
Paw.  that^  if  plaintiff  should  at  any  lime  be  deprived  of  possession  of 
the  lands,  he  should  be  entitled  to  recover  the  balance  with  interest. 
The  document  is,  therefore,  in  my  opinion^  indivisible,  as  observed 
by  the  learned  Chief  Justice  of  the  Calcutta  High  Court.  There 
is  no  primary  obligation  omder  it  for  payment  of  money,  while, 
on  the  other  hand,  it  is  made  contingent  on  the  plaintiff  being 
dispossessed  of  the  lands.  If  this  contingent  provision  is  set  aside, 
the  obligation  to  pay  the  money  does  not  arise,  and  this  provision 
is,  in  my  opinion,  a  transaction  affecting  the  immoyable  property 
oomprised  in  the  document  within  the  meaning  of  s.  49  of 
the  Begifitration  Act,  and  the  document  cannot  be  received  in 
evidence  to  prove  it.  It  was  argued  for  the  plaintiff  that,  as  he 
does  not  daim  the  immovable  property  comprised  in  the  docm- 
ment,  the  reception  of  it  in  evidence  does  not  in  any  way  affect 
such  property.  But  the  section  of  the  Act  not  only  lays  down  tiiat 
#  the  document  shall  not  affect  the  immovable  property^  but  that  it 

shall  not  be  received  as  evidence  of  any  transaction  affecting  sudi 
property.  Now,  dispossession  of  lands  usufructually  mortgaged  to 
the  plaintiff  is,  in  my  opinion^  a  transaction  affecting  such  property, 
and  unless  that  provision  is  proved,  plaintiff  cannot  succeed*  In 
this  case  it  is  not  sufficient  to  prove  the  bare  transaction  of  lending 
mid  borrowing.  Plaintiff  cannot  succeed  without  proving  the 
transaction  of  usufructuary  mortgage,  and  the  contingent  provision 
in  case  of  dispossession,  and,  to  prove  that,  the  document  cannot  be 
received  in  evidence.  1  must,  therefore,  hold  that  the  document 
A  cannot  be  received  in  evidence  for  the  purpose  of  this  suit." 

On  appeal,  the  District  Judge  decreed  for  plaintiff  on  the 
groimd  that  the  bond  A  might  be  regarded  as  a  mere  memorandum 
of  money  due  and  of  the  mode  in  which  it  became  due. 

Defendant  No.^  3  appealed. 

Sankaran  Ndyar  for  appellant. 

Mr.  Shaw  and  Mr.  Norton  for  respond^t. 

The  Court  (Turner,  C  J.,  and  Hutchins,  J.)  delivered  tiw 
foUovring 

Judgment  The  transaction  mentioned  in  the  plaint  was  not 
a  mortgage  in  the  strict  sense  of  that  word,  but  a  sale  for  a  tern  of 
years  for  132  pagodas.    A  condition  was  incorporated  in  the  deed 
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for  the  proteetion  of  the  tenn,  viz.,  that  if  the  grantor  failed  to  Vinkav* 
obterve  the  stipulations  of  the  deed,  he  would  pay  the  pnnoipal  ^'^'^ 
after  deducting  the  profits  received  and  interest  from  the  date  of 
ike  bond. 

The  bond  was  not  registered.    Default  has  been  made  in  the 

^roviaioiis  of  the  deed  and  the  property  has  been  resumed  by  the 
bothers  of  the  grai^ir. 

Suit  is  now  brought  to  enfon-t^  tli*-  ('ovmiaiit,  and  the  question 
israise(l  whethor,  inasmuch  as  tho  bond  was  inefTectual  to  create 
title,  a  suit  can  be  maintained  upcm  the  covenant. 

It  ftppeaxB  to  OS  that  the  oovenant  was  a  contract  depending 
upon  the  prinoipal  eontrat^t,  and  that  if  the  first  contract  was^  as  it 
ttu&t  be  held  to  be,  invalid,  the  second  fails. 

The  decree  of  the  Judge  is  reversed  and  that  of  the  M6nsif 
wrtored,  but,  under  the  aLroumstanoes^  without  costs. 


APPELLATE  CIVIL. 

Before  Mr,  Jmfke  Kmtan  and  Mr,  Jmiiee  BrmdL 

MALLIKABJUNTTDU  (Plahttiff),  Appellant,  'iss4. 

.  September  24. 

and  October  22. 


^       UALLIKABJUKUDTJ  Aim  oTHEBs  (Deb^ehdants), 

Eespoitdents.* 

•  J^^Mrifagt^  }Bit  *y  iPiy  ofeonditionui  mle  —  Reguiation  XXXIV  of  1802-- 

Muhatnmadau  mortgagor. 

In  U32  A  Mubiniuiiadan  mortgaged  certaiii  land  witb  possession  on  condition 
if  tl^  money  lent  was  n*>t  repaid  within  t;ight  yrurs,  the  land  ehonld  be  enjoyed 
by  the  Bioc%ftgiee  after  that  period  as  if  oonveyed  by  sale, 
la  IM  B  suit  trttrbsvu^  to  redeem. 

i-tU^  fb^  the  title  of  the  moirtgagee  became  absolute  by  nrtue.  of  the  tenne  of 
wliaAnct  on  default  of  payment  within  the  time  Bpeci€ed. 

The  obiiwation  cast  by  Eegiilation  XXXIV  of  1802  upon  ii  mortgagee  to  account 
iat  profits  dose  not  prevent  a  mortgage  by  way  of  conditional  sale  from  becoming, 
iiftorOie  pflriod  for  redom^tioii  Iiat  d»peed,  an  absolute  sale  where  no  account  ha& 
been  r»  nder<:d  by  the  mortgagee. 

The  nde  hiid  down  in  PattabhiramUj^Betm  (13  M.I.  A.,  560)  applies  to  a  mortgage 
iueatid  by  a  Mttliamnii4A&. 

.  *  fieotmi  Appeal  463  of  1884. 
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MMMAtro'  This  was  an  appeal  from  the  decree  of  J.  Eelsall,  District  Judge  of 
9.       GK>d&yari^  oonfirming  a  decree  of  T.  B.  Mulhari  Bdu,  District 
^u^"  ^^"^^y  ^  Suit  9  of  J  883. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  Keman,  J. 
BMshyam  Ayyangdr  for  appellant. 

The  Advocate- General  (Hon.  P.  O'Sullimn)  for  respondent. 

Kernan,  J.— The  Original  Suit  9  of  1883  stated  that  Sherif 
Ali  Sahib  and  others  received  a  loan  of  lis.  1,500  from  the  father 
of  defendants  Nos.  1  and  2  and  gave  a  usufruduaz'y  mortgage  of 
lands  set  out  in  the  plaint,  and  that  the  sons  of  the  mortgagor 
transferred  their  interest  in  the  lands  to  the  plaintiff  in  order  Osai 
he  might  redeem  the  mortgage  ou  payment  of  Rs.  1,500. 

The  mortgage  relied  on  was  proved  (exhibit  A*) ;  it  is  dated  tiie 
5th  of  January  1832,  and  after  acknowledging  receipt  of  Ss.  1,500, 
it  proceeded  thus :  "  we  have  mortgaged  and  put  in  your  possession 
all  the  lands  within  the  boundaries  (there  stated),  and  deliv^ed 
*  over  the  deeds  specifled  to  you/^   '^Therefore,  vllmeve(^<il0  said 

money  is  paid  in  one  instalment^  before  the  expiry  of  eight  years, 
payment  should  be  credited  on  this  bond."  On  account  of  the 
interest  of  the  mortgage  you  should  cultivate  (the  land)  and  enjoy 
the  profits  thereof."  If  the  money  be  not  paid  wzthzii  fiifi»  peBfM 
fixed  for  payment,  you  should  enjoy  the  said  lands  immediately 
after  the  expiry  of  that  period  as  (if  conveyed  by)  an  absolute  dale 
for  the  current  price." 

The  eight  years  for  redemption  mentioned  in  ixMbit  A.  espixad 
on  6th  of  January  1840 ;  default  was  made  in  pajonent  within  tlft 
eight  years ;  the  grantee  or  mortgagee  and  his  descendants  have 
been  in  possession  of  the  lands  since  the  5th  of  January  1832.  The 
lands  are  stated  by  defendants  Nos.  1,  2,  3,  and  4;<to  have  fsUsax  to 
the  share  of  the  defendant  No.  2  ou  a  partition  between  the  members 
of  his  family.  Defendant  No.  2  is  the  principal  defendant. 
Defendants  5  and  6  are  ex  parte,  but  appear  to  have  no  interest  in 
the  lands. 

The  only  issue  necessary  to  refer  to  is  the  first,  viz.,  whether,  <m 
occurrence  of  the  default,  the  stipulation  for  sab  has  w^.liad  iijA 
executed  itself . 

The  M6nsif  in  the  first  instance^  and  ike  JXii^mt  Judge  <fll 
appeal,  held  that  the  conditional  sale  became  absolute  ti^  itfnminnf4 
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tiie  suit  with  oosts,  following  the  deoision  of  the  Privy  Oouncil  in  Halldubiv- 

PaUabhiraniier  v.  Veneatarow  Naieken{\)^  approyed  of  by  the  Privy  "^^^ 
Councfl  in  Thumbmwami  MoodeUy  v.  Sossein  Bowthen(2)  followed  ^J^^*^' 
by  Bapirdxu  v.  Kaniardsu{Q).  • 

The  second  ground  of  appeal  is    that  the  mortgage  in  qaestion* 
was  exeoated  in  1832,  at  wMdbi  time  only  the  etjuivalent  to  12  . 
per  oent.  intesro^  eonM  be  allowed  out  of  the  produce  of  the  land 
and  no  further  interest  could  be  allowed." 

The  third  ground  is  that  the  instrument  of  1832  could  not 
have  ^  eixeouted  itself '  as  a  conveyance  in  1840,  as  an  account 
dioold  have  to  be  taken  as  to  whether  any  amount  was  due  to  the 
mortgagee  at  that  time." 

At  the  hearing  of  this  second  appeal,  it  was  not  contended 
that  the  grantor  covenanted  to  pay  the  amount  of  Rs.  1,500  or 
Hat  the  teorms  of  the  insirmnent  of  1832  showed  that  the  parties 
eootaDplated  that  any  account  of  profits  or  produce  of  the  land 
diooM  be  taken  before  the  sale  became  absolute.  Therefore  the 
ftfinoiple  of  the  decision  in  Pattabhiramier^s  case  and  Thumbusami^a 
«M,  lelbwed  in  Bi^rdm  y.  KkmardzUj  applies  to  this  case. 

But  for  the  appellant  it  was  argued  that  in  applying  that 
principle  there  should  have  been  a  decree  for  the  plaintifE  upon  the 
grtnmd  that  the  effect  of  Regulation  XXXIV  of  1802  was  in  point 
of  law  to  annex  to,  or  import  into,  the  txsufructuary  mortgage  of 
1832  an  obligation  on  the  mortgagee  to  account  for  profits,  and 
that  interest  in  the  shape  of  profits  beyond  12  per  cent,  per  annum 
tti  tlld  amount  borrowed  should  in  such  account  be  credited  to 
Utiiioipal. 

It  was  further  contended  for  the  appellant  that  the  parties  to 
the  mortgage  of  1832  must  be  treated  as  having  contracted  subject 
to  the  provisions  of  the  Regulation  of  1802  (repealed  in  1855), 
«ad«e  tte  object  of  that  Regulation  was  for  the  public  purpose  of 
preventing  usury,  it  was  not  competent  for  the  mortgagor  to  waive 
the  benefit  of  the  account  given  by  that  Eegulation  or  to  agree 
that  the  sale  should  be  absolute  before  such  account  was  taken. 
On  tiiese  grounds  it  was  oontended  thsK^  as  the  mortgagor  was  in' 
point  of  law  bound  to  render  an  account  before  the  contract  could 


(I)  13  M.I. A.,  660.  (2)  I.L.R.,  1  Mad.,  1 ;  e.c.         2  I.A.,  241. 

-      i  (a)I.L.R.,  3  Mad.,  26. 
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JAxLuxicuri^  exeoate  itaelft  the  oase  oomes  within  the  dedfiiaii  in  Thumbmaicmi'B 
^"X^     mm.   In  tliat  oase,  iowever,  tli©  Ytrrf  ^  WimiSl  held  iiat,  by  the 
^NL^*"^'  contract,  the  parties  expresalj  ptoVided  that  an  aeocmnt 

should  1)0  taken  at  the  end  of  t lie  period  of  enjoyment  by  the 
mortgagor,  and  did  n(jt  contemplate,  as  in  PaUabhiramier*^  eaee^ 
that  the  sale  should  become  absolute  on  the  non-payment  of 
mortgage  money  mthin  the  period  agreed  on. 

The  ease  of  Bapimzn  v.  K'tttHtrdza  was  that  of  a  moT'tgage  of 
1846  with  possession,  and  with  a  proviaiou  that  if  the  mortgage 
money  was  not  paid  ^nthin  the  time  limited,  the  sale  should  bei 
absolute:  tlie  time  exjured  in 

Mr.  Justice  lunes,  in  iifiviiig-  judgment  (in  which  tlie  Chief  Jus- 
tice concurred),  after  going  through  Fattablummler^s  and  the  other 
odses,  says :  "  The  question  therefore  in  contracts  D^ade  befoire  1858 
is  narrowed  to  what  was  the  intention  of  the  parties  as  gatheTeS  from 
the  instrument  itsol  1'/'  See  also  lliiailstutii  8d.sin'f/al  v.  Sammppnna 
Ndyakan . ( 1 )  In  Ba[* it -dzu  v .  JC i ma rdzu  no  doubt  the  question  now 
raised  by  the  Vakil  for  the  appellant  was  not  in  tems  put  forward 
or  decided.  In  TlutmbmaivmPa  vnne  Mr.  Maifm  suggested  this 
ver}''  question.  Rut  the  Privy  Couufil  did  not  give  any  weight  to 
it,  and  held  that  in  the  contract  in  Thnuihti-^^awjuis  case  there  was 
an  express  provision  for  aecounting  ;  that  m  this  respect  the  lotteof 
case  was  not  governed  by  the  decision  in  Pfiftahhiramier^s  ease. 

However,  the  l^rivv  Couneil  in  Paffahhiramipr^s  casr  considered 

the  effect  of  the  Regulation  of  1802  with  reference  to  the  contract 

in  that  case,  which  is  in  substance  the  same  as'flie  contraist  in 

this  case.    In  the  judgment  it  is  stated,  "The  transaction  wuM 

one  of  usufructuary  mortgage  :  this  usufnict  to  be  taken  in  lieu  of 

interest;  and  th».>!  first  (luestion  is,  was  there  any  rule  of  law  to 

prevent  the  Court  from  giving  effect  to  such  a  oontraot  MmdSis^ 

to  the  intent  and  meaning  of  the  parties  plainly  expressed  by  ita 

language 'r*''  Roforring  to  tlie  llegulatiou  of  1802  as  having  been 

introduced  into  Madras  from  Regulation  XV  of  Bengal,  J  793,  the 

^ Court  sa^' ;  "  Both  these  Regulations  were  passed  with  the  objeet 

of  fixing  the  rate  of  intereft  and  preventing  the  taking  of  interest 

•       in  excess  of  it.    'I'he  elauses  (8  and  9,  Madras;  9  and  10,  Ben^ral) 

in  question  affected  only  that  part  of  the  contract  now  under 
 4.- 

(1)  I.L.R.,  4  Mad.,  179.  '  ^ 
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consideration,  which  related  to  the  usufruct  of  the  property.    As  ^lAiLxiumju. 

to  that^  they  have  made  it  necessary,  contrary  to  the  intention  of 

the  parties,  to  take,  upon  a  redemption,  an  account  of  the  rents  and  ^^^[S^^' 

profitB  as  between  mortgagor  and  mortgagee  in  possession,  compelling 

the  latter  to  set  what  he  might  have  received  in  excess  of  legal 

intareet  against  principal ;  but  they  have  neither  extended  the  time 

for  redemption^  nor  imposed  on  the  mortgagee  the  obligation  of  taking 

any  judicial  or  other  proceeding  in  order  to  make  his  title  absolute." 

The  Court  refers  to  a  case  in  Bengal,  where  the  contract,  similar  to 

that  in  Paiiabhiramier's  case,  was  made,  subject  to  the  Regulations 

of  1793  and  1798,  similar  to  the  clauses  8  and  9  of  Madras  Eegu- 

lation,  1802.   There  the  mortgagor  sought  to  redeem  after  the 

period  of  redemption  had  expired,  but  the  suit  was  dismissed  on  the 

ground  that  the  sale  had  become  absolute  and  was  not  therefore 

affected  by  the  provisions  of  the  Eegulations  of  1793  and  1798, 

The  agreement  of  the  parties  to  the  contract,  as  specified  in  the 

oontraot  itself,  is  the  test  whether  the  instrument  of  contract  is  to» 

be  treated  as  a  continuing  mortgage  liable  to  be  redeemed  or  an 

absolute  sale. 

The  argument  for  the  appellant  that  the  mortgagor  had,  up  to 
the  day  of  the  expiry  of  the  period  for  redemption,  to  pay  or 
tender  the  amount  due  and  file  a  suit  to  require  an  account,  does 
not  meet  the  case.  No  doubt  within  the  period  of  redemption  the 
mortgagor  had  that  right,  and  if  he  exercised  it  within  the  limited 
period,  he  would  have  had  the  benefit  of  the  Eegulations,  and 
limited  the  mortgagee  to  12  per  cent,  per  annum  interest.  But,  as 
dedded  by  the  Privy  Council,  the  Regulation  did  not  extend  the 
time  for  redemption  nor  impose  on  the  mortgagee  any  obligation 
to  take  any  proceedings  to  foreclose  or  any  other  proceeding  to 
make  his  title  absolute.  It  is  clear  that  the  obligation  to  account 
imposed  by  the  Regulation  was  not  considered  by  the  Privy  Council 
to  affect  the  absolute  right  of  the  mortgagee  when  the  mortgagor 
failed  to  redeem  within  the  limited  period.  There  was  no  accoimt- 
ability  on  the  mortgagee  after  the  limited  period  of  redemption 
expired.  Therefore  the  arguments  founded  on  the  existence  of  the  ' 
mortgagee's  obligation  to  accoimt  fails.  The  contention  that  it  ^ 
was  not  open  to  the  parties  to  waive  the  benefit  q|  tiie  Regulation 
is  answered  by  the  decision  that  the  Regulation  did  not  make  the 
contract  for  absolute  sale,  without  account,  illegal.  The  Regulation 
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Malltxabjv-  enableti  the  mortgagor,  contrary  to  his  contract,  to  have  account  of 
^^^^     ptofib  taken  and  to  Hinit  the  mortgagee  to  12  per  oenf.  in  the  eise 
^^"i!>"«"^'  ^  Otdinaiy  mortgage  oontnots,  and  also  in  the  ease  of  mortgagee 

by  conditional  sale  where  payment  was  made  within  the  period 
limited ;  but  did  not  provide  that  account  should  be  taken  after  a 
mortgage  hf  oonditionat  aale  lieoame^  under  hie  oontraot,  abaolnte 
by  the  failure  of  the  niiHe%[igor.  to  redeem  within  the  limited 
period.  The  Regulation  pro^nded  for  cases  where  the  relation  of 
mortgagor  and  mortgagee  was  continuing  either  in  fact  or  law  and 
not  for  oasea  where  that  relation  legaDj  oeased.  In  B^gal  tiie 
Regulation  XVII  of  1806  was  introduced  to  meet  such  cases,  but 
there  was  no  such  Regulation  passed  for  Madras.  The  appellant's 
Vakil  alleged  that  the  profits  of  the  land  were  300  rupees  per 
annum,  but  ikme  waa  no  proof  given  of  ^  UiL  If  saoh  were  tiie 
laot,  no  doubt  the  interest  received  would  hai7^  eroeeded  13  per 
cent,  per  annum.  But  that  fact  would  be  innuaterial  after  the 
plaintiil  allowed  the  limited  period  to  elapse  without  redeeming) 
unless  he  alleged  in  Ma  plaint  that  the  real  oljeot  of  the  ooiitMt 
was  to  evade  the  usury  laws.  There  is  no  such  allegation  in  the 
plaint,  and  the  mortgagee  and  defendant  No.  2  claiming  under 
him  have  been  in  possession  for  upwards  of  forty  years  under  the 
oonfnot  of  1832,  which    exeeuted  ifseU^  in  1840. 

It  was  objected  that  the  decisions  do  not  apply  as  the  mort- 
gagors are  Muhammadans.  But  in  Pattahhiramier'^s  ease  the  Court 
states  that  such  contracts  are  recognized  and  enforced  between 
Muhammadans,  and  the  case  of  Sumffkn^nism  8haik  JS^dfrf 
Hu88etn(l)  and  other  cases  referred  to  by  the  Privy  Conngil 
between  Muhammadans.    I  am  of  opinion — 

(1.)  That  the  Regulation  XXXIV  of  1802  appHed  to 
Muhammadans. 

(2.)  That  the  question  whether  interest  exceeding  12  per 
cent,  could  be  allowed  out  of  the  produce  of  the  land 
does  not  arise  as  it  was  competent  to  the  mortgagor 
.  and  mortgagee  to  enter  into  the  oontraot  of  1833, 
wh^by  the  transaction  became  an  absolute  sale  on 
the  admitted  failiure  of  the  mortgagor  to  redi 
th?  expiration  of  the  limited  time. 

(1)  6  W.B.,  S8. 
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P(S.)  Tha  mortgiSge  not  hl^ti^  been  redeemed  within  the  Maluka«« 
I        limited  time,  ttie  contract  of  1832  executed  itself, 
I         and  the  mortffaffee  was  not  after  that  time  bound  to  Mallhu*' 
I  O  °  JI7NUDV* 

Ek        render  any  account  to  the  mortgagor,  nor  could  the 
r       mortgagor  after  tiui^  enlorce  such  account  or  redemp- 
tion. 
This  appeal  is  dismissed  with  costs. 

Brandt,  J. — I  concur  in  thinking  that  the  appeal  fails.    It  was 
^PKfued  that  the  mortgage  Ifg^  way  of  conditional  sale  is  still 
redeemable  by  reason  of  th^JllkUlity  of  the  mortgagee  to  account ; 
that  no  such  mortgage  by  way  of  conditional  sale  can  become 
l^^beolttte  so  long  as  there  is  accountability  between  the  mortgagor 
^Boi  ntartgagef^.  Adnuttii]^  ^fiid  last  proposition  for  the  sake  of  * 
^V^rpikieiity  it  appears  to  me  that  the  case  for  the  appellant  is 
disposed  of  by  the  fact  that  the  liability  to  accoimt  continued  only 
^^okng as  the  relationship  of  mortgagor  and  mortgagee  subsisted, 
HjPPpat  that  lektionfllup  oeaaed  when  the  period  limited  by  the 
ombact  between  the  parties  expired ;  the  contract  then  executed 
itself  and  the  sale  became  absolute,  "  without  any  further  act  of 
jarties  or  accouniabiUty  between  them.^^ 

mrajepimmi  tt& i^Bar  intention  of  the  parties  in  this 
ease  that,  on  default  made  as  contemplated,  the  land  should 
the  absolute  property  of  the  creditor,  and  that,  on  that 
hi^pening,  as  it  did,  aU  privity  between  the  parties  ceased, 
if  tlie  ftppellant  h  not  directly  concluded  by  the  decisions 
of  the  Privy  Council  quoted  at  length  by  my  learned  colleague, 
there  is  certainly,  as  it  appears  to  rae,  nothing  in  those  decisions 
^^OWport  the  contention  of  the  Vakil  for  the  appellant,  and  no 
HmiP^,  and  no  prindple  of  law  on  i^hich  it  can' be  held  that  the 
sppellantis,  in  the  year  1883,  in  a  position  to  call  for  an  account 
in  respect  of,  and  to  redeem,  a  mortgage  by  way  of  conditional 
sale  which  became  absolute  in  1840,  by  reason  of  the  existence, 
at  the  time  whfiii  the  ooatMt  was  entered  into,  of  a  Begulation 
passed  to  prevent  the  taking  of  interest  in  excess  of  a  rate  then' 

I fixed  by  law,  under  which  Regulation,  had  the  mortgagee  offered  to 
ledeem  within  the  time  limited  under  the  terma  of  his  contract, 
Hw  mivtgagee  would  have  had  to  aoeount  for  aft  profits  received 
in  excess  ol  pfofits  eq^nival^nt  to  the  late  of  interest  then  allowed 
bylaw. 
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MiouxAB.      I  alio  eotitdy  0imm  ia  tiihttmng  flarf?  ttcwi  10  iioQiiBg'm  fha 

argument  that  the  deokioiis  quoted  are  not  applicable  by  reason  of 
tho  26xtim  to  the  agEMoaat  of  1832  haying  beea  Muhammadans. 


JWVDV* 


1884. 


*  Sefbre  Sir  C/tarles  A.  Turner^  KUt  Chief  JmUee,  and 
SE8HADBI  (Than  OaMltttAaT),  AttfauASff, 


NoTember  17. 


Civil  Proeeiure  Code,  ss  514.  622— Appeal  against  appellate  iitnt  tg partg  to  amt 
who  did  not  appeal  againtt  originai  d§cre$* 

J    ,  .  8  hating  snortgaged  land  toKad  ieoa^  Idr  &  debt,  sold  it  to    vho  undertook 

5  P  •  V/-  to  pay  the  debt.'  K,  alleging  that  C  had  undettakiii  eith(  r  to  make  V  pay  the  dehl 

/ ^  ^  execute  a  mortgage  of  his  own  land  to  seonre'  its  repayment,  and  that  V  had 
^  ^  di^oasessed  him,  sued  S,  Y  and  C  to  recover  the  debt  byaaft  of  the  toad  moitgaged, 

ttenieprofita  from  Y,  and  ooste  from  6)  Y  and  C. 

Th«r  District  Mdnaif  decreed  payment  against  S ;  mesne  ixofits,  and  in 
of  pa^^ent  hy  S,  a  sale  of  the  land  against  Y ;  aad  Qoeti  a^^ttnil  S,  T  and  C 
Y  and  0  appealed  against  this  decree. . 

The  Subordinate  Judge  found  that  the  d«ihl  had  been  paid  and  held  teli;^ifen 
if  the  debt  had  not  been  paid,  K  had  no  cause  of  adiaa  against  Y  or  S,  but.  If  at 
all,  against  G,  and  dismissed  the  suit  as  against  T.  !Elie  Sabordmate  Judge  also 
held  that  he  had  no  jurisdiction  to  interfere  with  the  decree  against  6^  and  aav  ao 
reason  to  interfere  with  the  decree  against  0. 

8  iq^ypealed  against  this  decree. 

BeU^  that  mm  if  S  was  not  entitled  to  appeal  in  order  to  have  the  deem 
against  him  set  aside,  the  error  of  the  Sohocdlnate  Judge  could  be  oomoted  uadet 
s.  622  of  the  Code  o^  Civil  Procedure  by  a  direotiioiit6  eoBmlse  the  ^^mtioaaxy 

power  given  by  s.  644  of  the  said  Code. 

This  was  an  appeal*  from  the  decree  of  P.  Tirumal  R4u,  Acting 
Buboaxlinate  Judge  of  TiimeTellyy  dated  Slut  August  1883,  modi- 
fying  the  decree  of      Adin&v&yana  CSi^ftt  Butaiot  M&nsif  of 

•Ambasamiidram,  in  Suit  138  of  1881. 

The  facts  and  arguments  appear  from  the  judgment  of  the 
Ocmrt  (Turnery  CJ.,  and  Muttuslmi  Ayyar,  J.). 

Shdahpam  J^^migir  t&g  appeUaafc 

*  Seoond  Appeal  ml  ii 
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JfmGMSNT. — Seahadri  Ayyangir  mortgaged  *77  of  an  acre  of  BiaHASBi 


Imd  to  the  fiither  of  the  plaintifis,  Erishna  Ohetti  and  his  two  K^xaBx^ 
farotheis  (skiiiQis),  and  bonowed  from  him  Bb.'750  on  the  4th  of 
April  1877.    On  the  11th  A^gllst  1877  he  sold  the  land  to 
Vyravan  Pand4ram,  defendant  No.  2,  subject  to  the  mortgage, 
whidi  defendant  No.  2  undertook  to  discharge. 

The  plaintiffs  alleged  that  Ghinna  Bdminujayyangdr,  defen* 
dant  No.  3,  who  was  indebted  to  them  in  a  sum  of  Bs.  350, 
mideirtook  either  to  cause  defendant  No.  2  to  pay  the  mortgage 
amount  or  himself  to  execute  a  deed  mortgaging  his  own  lands  for 
Bs.  IjlOO^  to  be  made  up  of  the  mortgage  debt  contracted  by 
defendant  No.  1  and  of  his  own  mortgage  debt. 

The  defendant  No.  2  pleaded  that  the  mortgage  debt  in  suit 
had  been  discharged  by  payment. 

The  defendant  No.  3  denied  the  alleged  agreement  on  his 
port,  and  asserted  that  his  own  mortgage  debt  had  also  been 


Defendant  No.  1,  while  admitting  the  mortgage,  contended  that 
be  had  been  unnecessarily  made  a  party  to  the  suit. 

The  Court  of  First  Instance  accepted  the  evidence  adduced  by 
the  plaintiffs  to  prove  that  the  defendant  No.  3  had  undertaken  to 
eseoote  a  mortgage  deed  for  the  combined  amounts  of  the  mort- 
gage debt  due  by  him  and  the  mortgage  debt  due  by  defendant 
No.  1,  and  found  that  the  allegation  as  to  discharge  of  the  mortgage 
debt  contracted  by  defendant  No.  1  was  disproved ;  it  therefore 
passed  a  decree  for  the  recovery  of  the  amount  from  defendant 
No.  1,  and,  in  default,  from  the  mortgaged  property,  and  charged 
aU  the  defendants  with  the  costs  of  the  suit. 

The  defendants  Nos*  2  and  3  appealed  from  tke  decree. 

The  defendant  No.  1  did  not  appeal. 

The  Subordinate  Judge  found  that  the  mortgage  debt  was  dis- 
charged by  payment,  and,  on  this  ground,  he  reversed  the  decree 
against  defendant  No.  2. 

It  is  apparent  that  this  ground  was  a  ground  common  to  all 
tiie  defendants,  and  that  it  was  incongnious  that  the  claim  should 
be  dismissed  against  defendant  No.  2  on  the  ground  that  the  • 
mortgage  was  satisfied,  and  the  decree  of  theM^nsif  left  subsisting 
against  defendant  No.  1  on  the  ground  that  the  mortgage  had  not 
been  disohaiged.   It  was  to  prevent  such  incongruities  that  the 
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Smudbi   Procedure  Code  conferred  upon    A-pp^Qiilte  tSbiir^  &PP^ 
KftuHXAN.  is  presented  against  the  whole  decree,  a  power  to  interfere  as  well 
on  behalf  of  parties  who  had  not  appealed  as  on  behalf  of  paarties 
who  had  appealed. 

The  Subordinate  Judge  appears  to  hat^  inisa|qpr^€tadet 
power  he  possessed,  for  he  intimates  in  his  judgment  that  he  had  no 
jurisdiction  to  interfere  with  the  judgment  of  tiie  M&Ofiif  so  £ar  as 
it  related  to  defendant  No.  1.  , 

Another  incongruity  appears  in  "tkBr  ^m^oi  the  judgmeiit'ef 
the  Subordinate  Judge  in  that  he  ^^Miied  himself  unable  tame 
any  reason  to  interfere  with  the  Munsifs  order  directing  defendant 
No.  3  to  bear  his  costs.  It  is  obvious  that  if  the  judgm^  ^ 
the  Subordinate  Judge  is  conreot  aa  th6  disdliarge  of  the  fteA 
mortgage,  there  were  no  grounds  why  a  siiit  should  have  been 
brought  against  defendant  No.  3,  and  he  should  therefore,  in 
«  accordance  with  the  ordinary  practice,  have  recovered  his  coets 

from  the  plaintiffs. 

The  defendant  No.  I  has  presented  a  second  appeal  to  this 
Court,  and  it  is  objected  that  inasmuch  as  he  did  not  appeal  from 
the  decree  of  the  Munsif  to  the  Appellate  Courts  he  has  no  bcm^ 
standi  to  maintain  the  appeal. 

The  learned  pleader  for  the  appellant  contends  tliat  a  right  of 
appeal  accrued  to  his  client  because  the  Subordinate  Judge  neg- 
'-looted  to  discharge  the  duty  cast  upon  him  by  the  Code.  He 
argues  that  in  conferring  the  power  upon  an  Appellate  Com*  *i 
interfere  on  behalf  of  a  party  to  the  suit  who  was  not  a  party  to 
the  appeal,  it  was  the  intention  of  the  Legislature  that  this  i>ower 
should  be  exercised  in  every  case^  unless  there  were  substantial 
reasons  for  not  doing  so.  • 

Without  going  so  f  ai;  as  to  rule  that  in  every  ease  an  Appellate 
Court  is  bound  to  interfere,  we  admit  that  the  case  before  iis  is 
one  in  which  it  could  hardly  have  been  justified  in  refraining  from  ' 
^interference  if  its  finding  on  the  issue  «8  to'the  disohargeof  ^ 
mortgage  is  correct.  The  appellant,  so  long  as  the  judgment  of 
the  Court  of  First  Instance  subsisted,  may  well  have  been  imeon- 
•  cemed  to  present  an  appeal  from  it,  for  he  had  a  right  to  oaQ 
upon  defendant  No.  2  to  discharge  the  d^btll  beiras  eompeUed 
to  do  so ;  while  the  mortgaged  property  in  the  hands  of  defetntjant 
^0.  2  was  still  liable  for  the  safciaf action     the  xnortgttge^  and 
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ndgiit  reasooald^be  ptesiiiiied  that  if  tbe  property  was  adequate,  Sbshadbi 

the  deca-ee-holdar  would  take  the  most  assured  way  of  reaUzing  his  kwbhnak. 
decree  by  proceeding  against  it.    When,  however,  the  Appellate 
Court  declared  the  property  no  longer  subject  to  the  mortgage,  th#* 
poritaoa  dE  II10  ^»pdknt  was  mataiially  Idiered.  * 
We  bsfofelt  some  difficulty  in  holding  that  a  person  who  thus 
abstains  from  presenting  an  appeal  can  afterwards  present  a  second 
^peal  with  a  yiew  of  specifically  raising  the  question  which  he 
sbooM  hsve  raised  by  an  appedl  |  aad  liad  the  Subordinate  J udge 
apprehended  ths  power  he  possessei,  mi,  msonably  exercised  it,  we 
should  have  held  that  tliere  were  no  grounds  for  allowing  the 
appellant  to  maintain  a  second  appeal.  But  inasmuch  as  the  Sub- 
fljjynftfeft  Jaiigft  liftHiwftii  ihttfc  hft  !Mg  -Hot  sllowed  to  interfere  on 
Wialf  of  the  appellant,  we  conceive  that  the  appellant  may  be 
pocmitted  to  insist  in  this  Court  on  the  Subordinate  Judge's  error 
and  io  require  that  the  Subordinate  Judge  shall  be  called  upon  to 
exflnase'the  power  wliidi liii lieea  ocin&ared  upon  him.   If  the 
appellant  has  no  right  of  second  appeal^  tlie  error  which  he  brings 
to  the  Courtis  notice  is  one  which  we  m»y  at  least  correct  under 
fi.  622,  and,  in  order  that  justice  may  be  done,  we  shall  direct 
tbs  Appellate  Oourt  io  muiiat  ^ttbt^mf  m  the  reasonable  exercise 
oi  its  powers  xmder  s.  544,  the  decree  should  not  be  set  aside 
as  against  this  defendant,  and,  if  it  comes  to  the  conclusion  that  it 
ought  to  exercise  the  power,  we  shall  direct  it  to  give  effect  to  that 
oondanoo.  It  "will,  of  opuiiiiifbid  imdefstood  that  the  respondents 
must  be  allowed  to  appear  and  show  cause^  if  they  can  do  so,  why 
the  power  should  not  be  exercised  in  the  appellant's  favor. 

We  shall  direct  each  party  to  bear  his  or  their  own  costs  of 


196  TOE  INDIAN  LAW  EEPOaTS.      [VOL.  VIU. 

tj^  ha^  AHP»LIjA1»»0IVIL. 

B^ore  Sir  Charki  A.  Turner,  Kt.,  Okie/  Justice,  and 
Mr.  JwHee  Jffvtehiiu. 

9 

1884.  BASEABASAMI  and  othb&s  (Djefsndahts).  Appellants, 

Nov.  4,  20. 


Sr^ASim  (J^ahto^  BssronivT^ 

In  1869  a  village  in  the  Bamind&rf  of  R  was  granted  by  the  zamlndir  ta  S  at  ft 
favoazable  leati  ia  coaiAidrntioii  ol  S  ipmouncing  a  claim  to  the)  twrniniUTf.  Th» 
village  ma  not  sepawitely  oflibneA  mA  difiaedofl  horn  the  namfndfaf .  Theroit 
having  fallen  into  arrears,  the  village  was  Bold  in  1876  under  the  proviaioiM  of  fli0 
Kent  Becovery  Act  and  purchased  at  the  sale  by  the  Agmit  of  the  Court  of  Wardi 
on  behalf  of  ifae  defendants,  minor  sons  of  the  deceased  zamlnd&r. 

In  a  iKili  hrou^     8,  in  1883p  to  recover  the  Tillage : 

JTisli^  1^  the  sale  waa  toniiiig  oa  8  isA 

Thb  plaintiff,  Sivatsimi  S^timpatl,  im&i  ^B  MrnSmtB^  BsAAr^ 

B&sni  and  Dinkarasdmi,  minor  sons  of  Mutturdmalinga  S4thnpatiy 
late  zammddr  of  Ramndd,  represented  Imy  the  Collector  of  Madura, 
as  Agent  of  the  Court  of  Wards,  to  recover  the  village  of  Kanitta- 
nendal  mi  mesne  pioflto  for  fhiee  years  prior  to  suit 

By  an  agreement  made  on  the  11th  July  1868  hetween  pledntiff 
and  the  father  of  the  defendants,  the  father  of  the  defendants 
promised,  in  consideration  of  a  promise  by  plaintiff  to  renoimoe 
his  daim  to  tiiie  zamindiil,  to  graal  to  plaintiff  Bs.  4,000 
house,  ft  monthly  allowance  of  Rs.  50,  and  the  village  now  saed 
for,  upon  which  the  kist  was  to  be  fixed  and  which  was  to  to 
registered  in  plaintiff's  name.  ^ 
By  a  subsequent  agreement^  dated  SS&  August  1869,  wF 
plaintiff,  in  consideration  that  the  village  had  been  granted  to  iSxBL 
'  at  a  low  kist,  at  his  request,  agreed  that  the  village  should  not  to 
registered  in  his  name  and  separated  from  the  zaminddri,  and  aim 
rencnmoed  Ms  daim  to  Hie  monthlj  aUowaaoe^  TbB  kist  of  #i 
vfllage  was  fixed  at  Bs.  3S0.  ^' 
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In  1871,  plaintiff  (repudiating  these  agreements)  $mA  fhe  babk£jla&Iui 
fatber  of  the  defendants  to  recover  the  zamindArf,  and  his  claim  q^^j^ 
was  eventually  rejected  by  the  Privy  Coimcil. 

In  1875,  while  the  litigation  was  pending,  a  notice  was  issued 
by  the  Assistant  Collector  on  7tb  May,  under  s.  39  of  Aot  VXU 
of  186S  (Madrgi),  to  the  plaintiff  to  pay  amazs  of  rant  due  on  tlie 
village. 

The  arrears  were  not  paid  and  the  village  was  sold  under  the 
providons  of  the  said'  Act  and  poxdiased  by  the  Agent  to  the 
Court  of  Wards  (the  Collector)  on  behalf  of  the  defendants. 

The  plaintiff  charofecl  that  the  sale  was  illegal  on  the  ground 
that  the  notice  was  not  duly  served  upon  him. 

The  defendants  pleaded  tJuKt  the  sale  was  valid  and  that  the 
suit  was  barred  by  limitation. 

The  Subordinate  Judge  of  Madura,  A.  Mangalam  Pillai, 
found  that  there  was  no  proof  that  plaintiff  was  aw£ire  of  the  sale 
and  held  that  be  was  not  bound  by  it,  and,  therefore,  held  thai  the 
suit  was  not  barred  by  limitation.  ,  TTpon  t&e  other  principal  issues 
in  the  suit,  viz., 

iL  Whether  the  defendants  were  competent  to  institute 
prooeedings  under  the  Bent  Beooveiry  Act  against  the 
plaintifE.  ^ 
iv.  Whether  the  sale  was  valid. 

The  judgment  of  the  Subordinate  Court  was  as  follows  : — 
-^The  second  and  fourth  issnes  are  the  material  issSes  in  the 
suit.  They  concern  the  question  whether  the  defendants^  proceed- 
ings which  eventuated  in  the  sale  of  the  property  are  legalized  by 
l^e  Bent  Recovery  Act  imder  which  those  proceedings  began  and 
ended.  This  involves  the  determinaiion  of  the  point  whether  the 
relationstiip  between  plaintiff  and  defendant  is  that  of  a  landlord 
and  tenant  as  defined  by  that  Act.  This  relation  has  been  clearly 
expounded  by  the  highest  tribunal.  I  refer  to  the  decision  of  the 
Aivy  Gotmoil  in  BdmAtAm  v.  BmMr&9dmL{\)  The  relation  of 
a  landlord  and  tenant  has  been  explained  to  be  the  relation  exist- 
ing in  respect  of  the  cultivation  of  land  independently  of  the 
exchange  of  patt4  and  muchalk&,  and  giving  the  right  to  both  the 
landlord  and  tenant  to  demand  written  agremients  of.  each  other. 


(1)  L  L.B,21lAd,,67. 
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BASKisAflim  These  written  agreements  are  oalled  pattis  and  modiialk&s.  These 
QivABim.   doooments  are  liberated  by  the  Registration  Act  from  the  oUig»» 
tion  of  registration  and  there  are  no  other  documents  dsftned  or 
described  in  the  Rent  Reeovery  Act  as  pattds  and  mnchallUb. 

Now,  it  cannot  be  controverted  that,  under  the  Rent  Reoovei7 
Aot^  8.  7,  BO  proceedings  can  be  initiated  for  recovery  of  rent  in 
the  absence  of  exchange  of  patta  and  muchalkd.  It  is  urged  that 
the  documents  under  which  plaintiff  obtained  the  village  supply  the 
place  of  pattd  and  muchalkd.  These  documents  purport  to 
embody  the  stipulations  of  a  perpetual  lease  granted  to  plaintiff 
for  a  favourable  rent,  and  are  therefore  documents  much  akin  to  tiie 
document  considered  by  their  Lordships  of  the  Privy  Council  in 
the  decision  above  cited  and  pronounced  by  their  Lordships  to  be 
other  than  a  pattd.  They  have  also  decided  in  the  case  und^ 
reference  that  there  is  no  relation  of  landlord  and  tenant  such  as 
is  contemplated  by  the  Rent  Recovery  Act  in  reference  to  the 
execution  of  pattds  and  muchalkds,  between  persons  who  are  privy 
to  a  lease  made  for  money  lent  and  received.  This  decision  is 
applicable  to  the  present  case  for  the  simple  reason  that  here  we 
have  a  lease  granted  in  consideration  of  a  renunoiation  of  certain 
rights  which  the  lessee  laid  claim  to  against  the  lessor.  So  that, 
for  two  reasons,  viz.,  that  the  relation  of  landlord  and  tenant  does 
not  subsist  between  the  plaintiff  and  defendants,  and  that  asrniTning 
such  relation  to  exist,  there  has  been  no  exchaiige  of  pattd  and 
muchalkd  between  them,  the  entire  proceedings  that  eventuated  in 
the  sale  of  the  plaint-village  are  illegal  ab  initio. 

About  the  service  of  notice  it  appears  from  the  evidence  t2iat 
it  was  stuck  upon  a  tamarind  tree  near  the  Pilliar's  (Belly-Gbd's) 
temple  in  the  plaint- village^  because  plaintiff  was  not  f  oimd  in  his 
own  residence  at  M^ndtl — see  exhibit  I.  There  was  therefore 
proper  service  of  the  notice  imder  s.  39  of  the  Rent  Recovery  Act.** 

The  plaintiff  obtained  a  decree  for  possession  of  the  village  and 
-  for  Rs.  397-0-8  mesne  profits. 

The  defendants  appealed  to  the  High  Court. 

The  Chvemment  Pleader  (Mr.  iT.  H.  Shephard)  for  appellants. 

Bhdshyam  Ayyangir  for  respondent. 

The  Court  (Turner,  C.J.,  and  Hutchins,  J.)  delivered  the 
following  judgments  :— 
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Turner,  O.J.'-«Looking  to  the  course  of  legislation  in  this  B^sxiBAsiia 
Preeidenoy,  it  was  held  in  Subharaya  v.  8rinivasa{l)  by  Mr.  Justice  gi^^^xia. 
Mnttusjoni  and  me  that  the  word  ^  tenant '  in  Act  VIII  of  1865 
was  intended  to  include  a  farmer  or  lessee,  and  that  such  tenants 
have  as  against  the  superior  landlords  and  the  landlords  against 
80€h  tenants  under  the  Act  the  same  summary  remedies  as  they 
respectively  enjoyed  under  the  Regulation.  In  this  view  the  sale 
was  valid,  if  the  respondent  was  a  lessee. 

It  is  impossible  to  hold  that  he  was  not  a  lessee  at  the  time  of 
the  sale.  It  had  been  originally  intended  that  lie  should  hold  the 
estate  as  a  sub-division  of  the  zamind&ri  with  a  separate  assessment 
payable  directly  to  Government ;  but  it  was  subsequently  arranged 
that  he  should  hold  it  at  a  favourable  rent  under  the  zamind&r^  so 
that  the  60  rupees '  allowance  which  he  was  to  receive  from  the 
general  revenues  of  the  zamind&ri  should  be  permanently  secured 
to  him. 

Most  unwisely  he  thought  fit  to  repudiate  the  arrangement, 
and  the  zaminddr,  as  he  was  entitled  to  do,  took  advantage  of  the 
default  to  bring  the  lease  to  sale. 

The  suit  is^  in  my  judgment,  barred  by  limitation  and  must  be 
dismissed  with  costs.  I  at  the  same  time  express  a  hope  that  the 
minor  zaminddr  when  he  comes  of  age  may  waive  the  default  of 
his  kinsman  and  restore  the  village  to  him. 

HuTCHiNs,  J. — ^The  respondent  would  certainly  come  within 
the  definition  of  a  *  tenant '  given  in  s.  2  of  the  Act ;  and  though 
the  subsequent  sections^  dealing  with  the  two  classes  of  landholders 
and  the  tenants  under  them,  respectively,  raise  some  doubt  whether 
a  lessee  of  a  zamind&r  is  a  tenant  intended  to  be  affected  by  the 
Act,  I  find  the  point  has  already  been  considered  by  this  Court, 
and  I  am  content  to  accept  the  cbndusion  then  arrived  at. 

I,  therefore,  agree  that  the  suit  should  be  dismissed  with  costs. 


(1)  I.L.R.,  7  Mad.,  680. 


29  . 

Digitized  by  Google 


200 


THB  DTDIAN  hkW  BIHPOBTB.     [VOL.  YUL 


APPELLATE  Cim. 

Before  Bi*'  £Mb  A.  Tmmr,  Kt^  Chief  Juitice,  and 

November  20.  MUtMA  (TbIBD  DbfiBDAXTT),  A^PELLAirTy 

^«  *|        A?>f  ^  Pledge  of  mortgage  bmd^Frmidnlf  fif  s/tlc  hy  mortgagm-SuU  to  mfimnmif^ 

I  Ojfuinst  hou^  fide  purchaser. 

A  prior  encumlirlmoop  Will  not  lie  f6«tponed  to  a  tabseqtieiit  enemnbruiceriiDta 
he  has  been  guilty  of  gross  negligence. 

A  mortgaged  land  to  B.  B  having  bought  certain  land  from  C  pkdged  hii 
mortgage  deed  to  C  to  secure  tbi  mufM.  pasaihsm  111OI107.  0  gave  t&ftlxiiid  to 
A  who  was  his  brother-in-law. 

A  representing  to  0 13mt  ike  moH^gft  iras  redeemed,  wM  the  land  to  hinL 
giving  him  the  bond  as  a  title-dopd. 

In  a  salt  by  B  against  D  to  recover  the  mortgage  amount  by  sale  of  the  land : 

Seld,  that  D»  mm  alfliotigli  UitiJUb pnrcltaaer,  oooM^  xesist  the  cl^. 

The  plaintiflP,  Sdmi  Ndyakan,  sued  to  recover  Rs.  1,023-2-5, 
principal  and  interest  due  on  two  mortgage  bonds  for  Rs  380  and 
Rs.  95,  respectively,  executed  by  Yellappa  Nayakan  (defendant 
No.  1)  in  1870  and  1877. 

Plaintiff  alleged  that  on  the  7th  April  1880  he  purchased 
certain  land  from  Kaudasami  Ndyakan  (defendant  No.  2,  brother- 
in-law  of  defendant  No.  1)  and  handed  over  the  said  mortgage 
bonds  to  him  as  seeimty  for  the  uBpsid  purchase  money  and  flist 
Yellappa  Ndyakan  and  Kandasami  Nayakan  had  fraudulently 
sold  the  land  mortgaged  to  Mutha  Nayakan  (defendant  No.  3). 
Defendant  No.  1  pleaded  that  he  had  discharged  the  first  and  had 
not  executed  the  seoond  bond.  Defendant  No.  2  denied  having 
received  the  bonds.  Defendant  No.  3  alleged  that  on  the  15tli 
•June  1881  he  purchased  the  land  mortgaged  to  plaintiff  for 
Rs,  380  from  defendant  N0.  .I  (who  handed  to  him  plaintifPfl 
mortgage  bond  for  Bs.  380  dl^^lag  that  it  vma  disoluurged) 
and  pleaded  that  lie  was  a  bond  fide  purchaser. 

The  District  M^sif  of  Ooimbatore,  T.  PAtnujAmj  Ajya&g&ri 
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found  that  defendant  No.  1  executed  both  the  bonds;  that  defend-  Mutma 
ant  No.  2  received  both  bonds  as  alleged  by  the  plaintiff,  and  that  g/^^ 
deloiidaQt  No.  3  had  oonspixed  with  defendants  Nos.  1  and  2  to 
defraud  the  fplainfiffy  aUd  llflld  tibat^  even  if  defendant  No.  3  was 
a  loud  fide  purchaser,  plaintiff's  mortgage  being  prior  was  not 
affected  by  the  subseijuent  sale,  and  decreed  for  plaintiff. 

On  appeal  by  the  dfifendanis  the  District  Judge  of  Coimbatore 
(H.  Wigram)  found  that  there  was  no  evidence  of  any  fraud  on 
the  part  of  defendant  No.  3,  but  held  that  as  defendant  No.  2  had 
mtfappropriated  the  bond  for  B>s.  380  entrusted  to  him  by  plaintiff, 
defmiaitt  No.  1  conid-  give  no  title  to  defendant  No.  3. 

Defendant  No.  3  appealed  to  the  High  Court  on  the  grounds, 
m/er  aHa^  that  the  plaintiff  was  guilty  of  gross  negligence  in 
entrusting  the  bond  to  defendant  No.  2  and  that  his  claim  must 
yield  to  Qmt  of  an  innooent  purchaser  induced  to  purchase  by  such 
aegligence. 

Krishna  Ayyar  and  Krishna  Ayyangir  for  appellant. 
BdUji  Rdu  for  respondent. 

The  Court  (Turner,  C,J.,  and  Hutchins,  J.)  delivered  the 
ioOowing 

Judgment: — By  a  registered  instrument  dated  on  the  26th 
March  1876  the  defendant  No.  1  hypothecated  his  lands  in  Yilan- 
famofai  to  the  respondent.  In  April  1880  the  respondent  deposited 
Ids  modgage  deed  with  defendant  No.  2  by  way  of  equitable 
mortgage  to  secure  the  unpaid  balance  of  the  purchase  money  in 
respect  of  a  sale  of  land  made  to  him  by  the  defendant  No.  2  and 
one  Appu  Ndyak.  The  defendant  No.  2,  who  is  the  brother- 
in-law  of  defendant  No.  1,  gave  the  plaintiff's  mortgage  deed  to 
the  defendant  No.  1,  who  sold  the  mortgaged  property  to  the 
appellant  and  handed  to  him  the  mortgage  deed.  The  appellant 
pleaded  that  he  purdiased  in  good  faith  believing  that  the  mortgage 
had  been  redeemed. 

The  mortgage  deed  is  not  endorsed  as  satisfied,  but,  assmning  ' 
that  the  appellant  purchased  in  the  bom  fide  belief  that  it  had 
hem  satisfied,  we  aie  not  prepared  to  hold  that  the  respondent 
has  lost  Us  priority.  In  the  oases  in  which  it  has  been  held  that 
a  mortgagee  is  postponed  to  a  subsequent  purchaser  in  good  faith 
because  he  has  parted  with  his  title  deeds,  something  more  has 
been  shown  than  the  mere  parting  with  the  deeds. 
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MuTHA  Although  the  English  Courts  in  the  later  oaaea — Hunter  v. 
SlMi.  WaUers,{\)  Briggs  v.  J()ne«(2)— have  held  that  if  the  inference  of 
fraud  be  rebutted,  the  negligence  may  nevertheleBs  be  so  gross  as 
to  create  an  equity  in  favour  of  a  band  fide  purchaser,  slight 
negligence  has  not  been  considered  sufficient  to  deprive  an  encum- 
brancer of  his  right. 

The  rule  of  equity  is  that  a  prior  encumbrancer  would  not  be 
postponed  to  a  subsequent  encumbrancer  unless  he  has  been  guilty 
of  gross  negligence  amounting  to  fraud  in  its  qualified  legal  sense 
per  Wood,  V.C.,  in  Boiok  v.  8aunder8y{2)  Boberta  v.  Cro/t^) 
Somasundara  Tambiran  v.  Sakkarai  PaUan.{5)  Here  it  cannot  be 
said  that  the  respondent  has  been  guilty  of  any  negligence,  and  * 
the  only  ground  on  which  it  could  be  held  that  he  has  lost  his 
priority  would  be  that  he  had,  to  some  extent,  put  it  in  the  power 
of  the  equitably  mortgagee  to  commit  a  fraud. 

This  is  what  every  one  does  who,  in  the  course  of  business  or 
for  convenience,  entrusts  the  possession  of  his  property  to  another ; 
nevertheless,  where  the  transferee  or  depositary  wrongfully  assumes 
to  create  a  larger  title  in  a  third  party  than  he  himsdf  possesses 
the  law  ordinarily  refuses  to  give  effect  to  the  transaction  as  against 
the  true  owner. 

The  appeid  fails  and  must  be  dismissed  with  costs. 


APPELLATE  CRIMINAL. 

B^ore  Sir  Charles  A.  Turner j  Kt.j  Chief  Justice,  and  Mr.  Justice 
Muttusdmi  Ayyar. 

jgg^  •  QUEEN-EMPEESS 

Decombe^  19.  against 

KHASIM  SAHIB  » 

ArtM  Act,  8,  19 — Unlicensed  possession  of  gunpowd&r  ftsedfor  inaking  eraekerf. 

The  poBsessioii  of  gunpowder  without  a  license,  whether  intended  for  the  manu- 
facture of  fireworks  or  not,  is  an  offence  under  s.  19  of  the  Indian  Arms  Act,  1S78. 
The  Queen  v.  Suppi  (LL.B.,  6  Mad.,  159)  distinguished. 

(1)  L.R.  7  Ch.,  App.,  76.  (2)  L.R.  10  Eq.,  92. 

(3)  34  L.J.  Eq.,  87.  (4)  27  L.J.,  Eq.  220. 

(6)  4  M.U.U.R.,  369.  *  Criminal  Appeal  412  of  1884. 
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Tttis  was  an  appeal  under  s.  417  of  the  Code  of  Criminai  Proce- 
dure from  the  judgment  of  W.  F.  Grahame,  Sessions  Judge  of 
Coddaffth^  dated  18th  An^piirt  1384,  wfmmg  m  appeal  a  ocmiril^ 
tion  under  s.  19  of  the  Indian  Arms  Act,  1878,  by  the  Stib*diii«- 
oonal  First-cle^  Magistrate  of  Cuddapah. 

The  facts  of  the  case  appear  from  the  judgment  of  the  Sessions 
Goiirt^  iirUioh  waa  as  follows  : — 

"  The  appellant  was  convicted  by  the  Deputy  Magistrala 
under  s.  19  of  the  Arms  Act  of  a  breach  of  the  law  in  having  in 
Ua  possesion  ten  seers  of  gunpowder  and  in  having  sold  fireworks 
to  the  masi^er  of  a  temple,  and  waa  smtaieed  two 
rigorous  imprisonment  which  he  h^s  undergone.  In  the  face  of 
the  finding  recorded  in  the  Queen  v.  Suppi  (1)  that  conviction  is 
TOong.  The  High  Court  havje  ruled  in  that  finding  thiit  *the 
maimf actare  or  possesaiozi  of  flramdbr  wxAonl  a  Uemm  is  not 
contrary  to  the  Anns  Act/  and  the  short  heading  to  the  report  is 
'Gunpowder  and  rockets  for  fireworks  not  ammunition.'  If  g^- 
powder  for  fireworks  be  not  apamunition,  its  possession  without  a 
ieoQse  is  not  a  oontaraveoatioa  ol  tb?  iLiiiia  AiCt*  The  i^iing  and 
conviction  were  therefore  wrong  and  are  hereby  reversed.  As  the 
defendant  has  suffered  his  imprisonment  and  been  released,  I  can 
do  no  more  than  express  regret  that  the  ruUng  of  the  High  Court 
waa  not  brought  to  the  notiee^  of  tiie  Deputy  Magistmte,  and 
suggest  that  it  be  published  in  the  District  Gazette/' 

Tk'  Chvemmmt  Fkader  (Mr*  Shephard)  in  support  of  the 
appeal.  '  -  '  • 

Prisoner  was  not  r^resented. 

The  judgment 'of  the  Court  (Turner,  C.J.,  and  Muttus&mi 
Ayyar,  J.)  was  delivered  by 

TuRN£R,  C.J. — In  this  case  Eiasim  Sahib  received  from  the 
tmiteee  of  a  temple  an  adiraiite  «f  Bs.  40  to  get  ready  some 
firewoiiB  for  display  during  a  procession  of  the  idol.  He  accord- 
ingly procured  some  powder  from  a  license-holder  and  made  up  the 
fireworks  and  supplied  them  to  the  temple.  The  attention  of  the 
autfKmtiea  having  been  anmaed  by  the  display  of  fireworks,  inquiry 
was  made,  and  it  was  discovered  that  Khdsim  Sahib  was  the  manu- 
facturer. As  he  had  not  obtained  a  license  under  the  Arras  Act, 
he  was  prosecuted  for  the  offence  of  keeping  ammunition  and  was 


(1)  I.LJL,5Mftd«,  m 
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QuuN     sentenced  to  undergo  rigorous  imprisonment  for  two  montiis.  He 

appealed  to  the  Sessions  Judge.   There  was  considerable  delay  in  * 
the  disposal  of  the  appeal,  and  the  sentence  had  expired  when  the 
Sessions  Judge  pronoimced  the  conviction  illegal,  inferring  that  it 
was  so  from  a  ruling  of  this  Oourt  in  the  Queen  v.  Suppi.  (1)  The 

'  term  "  ammunition  "  is  defined  by  the  Arms  Act  as  meaning,  among 

other  things,  any  explosive  material.    Read  in  combination  with 
the  terms  Arms  and  military  stores,"  it  is  not  unreasonable  to  iider 
that  the  intention  of  the  Act  was  to  deal  with  an  explosive 
material  capable  of  being  used  for  purposes  of  warfare.    No  doubt 
powder  may  be  so  used,  and  a  person  who  possesses  a  quantity  of 
powder  without  a  license  is,  in  our  judgment,  liable  to  conviction, 
although  he  may  intend  to  employ  the  powder  in  the  manufacture 
of  fireworks  or  other  harmless  purpose.    What  the  Court  raled» 
whether  rightly  or  wrongly,  in  the  case  referred  to  was  that,  if  the 
powder  when  it  came  to  the  possession  of  a  person  charged  under 
the  Act  had  been  actually  made  up  into  fireworks,  an  offence 
would  not  be  committed.   It  would  seem  unreasonable  that  9k 
child  foimd  in  thie  possession  of  a  cracker  without  a  license  should 
be  taken  to  have  committed  an  offence  imder  the  Act.   The  provi- 
sion of  the  law  has  no  doubt  been  wisely  devised  for  the  pres^va- 
tion  of  the  peace  and  tranquillity  and  for  the  protection  of  the 
public  from  danger,  and  we  are  bound  to  follow  the  terms  of  the* 
law  when  those  terms  are  clear ;  but  it  is  a  law  which  should  be^ 
applied  with  considerable  discretion,  and  seeing  that  the  object 
which  the  accused  had  in  the  possession  of  the  powder  was  an* 
innocent  one,  and  that  his  offence  in  reality  consisted  in  his  omis- 
sion to  take  out  a  license,  we  are  bound  to  say,  we  think,  he  would 
have  been  bettei;  punished  with  a  fine  rather  than  with  imprison-^ 
ment.   We  must,  however,  observe  that  the  Magistrate  was  aware 
that  the  accused  had  previously  held  a  license,  that  he  had  failed  to- 
take  one  out  for  the  current  year,  and  had  been  warned  of  his- 
default. 

We  set  aside  the  order  of  the  Judge  acquitting  the  accused,  and 
we  confirm  the  conviction.   No  further  orders  are  necessary  as  tli^- 
imprisonment  to  which  the  accused  had  been  sentenced  has  been 
abready  undergone. 

(1)  I.L.R.,  6  Mad.,  69. 
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ORIGINAL  Omii. 


Before  Mr,  Juttiee  Brandt. 

vm. 


EVERBT  1886. 

January  30. 


in  Madita  on  the  way :  /  *  / 

JTfltf,  that  sach  leddanoe  waa  6afficfait»  lor  I3id  Jtnlpofle  of  8,  648  of  the  Code 
d  CiTilTrocddim,  to  render  him  lU^  to  aaeit  hetoxe  jodgmeiit. 

This  was  a  motion  before  Brandt,  J.,  to  order  execution  of  a 
warrant  of  arrest  before  judgment^  issued  under  s.  478  of  the 
Code  of  Civil  Procedure  at  the  imrtanoe  of  the  plaintiff  in  Small 
^Riae  Suit  13  of  1885  in  the  Ooart  of  the  Subordinate  Judge  of 
Ihe  Nilgiris,  and  sent  to  th^  High  Court  for  execution  under 
8.  648  of  the  said  Code. 

Mr.  Norton,  for  plaintiff,  refened  to  £8.  17,  37,  380  of  the 
Obdeof  Civil  Frooedure,  and,  in  addition  to  the  cases  cited  in  the 
jidgmfiDt,  to  Rdmchmidrd  SaMdrdm  v.  Keshav  Durgdji,{l)  and  to 
Morton  8  decisions  (Bengal),  pages  148,  149,  160,  and  contended 
further  that,  the  functions  of  tibe  Court  under  8.  648  being 
purely  minigteria],  tiie  Court  had  no  discretion  but  was  bound  to 
execute  the  warrant. 

Defendant  was  not  represented. 
He  facts  appear  from  the  judgment : — 
Bbatot,  J.— I  am  of  of&don  that  the  arrest  of  the  defendant 
in  Civil  Suit  13  of  1885  on  the  file  of  the  Court  of  the  Subordinate 
Judge,  Nilgiris,  on  the  Small  Cause  side,  upon  the  warrant  issued 
^  that  Court  under  s.  478  of  the  .Oode^  of  Civil  Procedure  for 
,  before  judgmmit,  and  sent  to  this  Court  under  s.  648,  must 
be  and  it  is  ordered. 

The  facts  of  this  case,  so  far  as  the  Court  is  informed,  are,  that 


(l}I.L.B.|6fi<»a.,  101, 
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EviBiT  the  plamtiff  has  filed  a  siiit  in  tlie  Ootacamund  Court  of  Small 
Frbrb.  Cao§eB  against  ike  defendant^  Captain  Frere,  an  Officer  of  Her 
Msj«ifa^t0WFldSi  Iot  mA;  that  jOia  defendant  was  at  the 
time  'mim  flie  wait  was  instituted  mth  Us  wigiment  at  Thayetrayo 
ill  British  Bnrma,  and  that  he  is  now  on  his  way  to  England  from 
Burma  on  leavej  and  is,  and  has  been  for  some  days,  living  within 
iiheUinitB  of  the  ovdm^  dta  of  this  Court.  And  the 

papers  sent  to  this  Court  show  that  the  Judge  of  the  Court  of  Small 
Causes,  Ootacamund,  has  satisfied  himself  that  the  defendant  is 
about  to  leave  British  India  under  circumstances  afEording  reason- 
aMe  prohahOify  that  the' plamtiff  or  may  he  ohfltfooted  m 
^  ^  ^  .  »  delayed  in  the  execution  of  any  decree  that  may  be  passed  against 
the  defendant.  Upon  this  the  said  Subordinate  Judge  has  issued 
a  warrant  to  arrest  the  defendant  and  bring  him  before  the  said 
Oourt  to  show  cause  why  he  diould  not  fcmuali  security  for  his 
appearance. 

The  qunstion  as  to  which  I  entertained  doubt  was  as  to  whether 
the  defendant  can  be  properly  held  to  reside  "at  the  present  ti^p 
within  the  jurisdiotion  of  this  Court  loir  Ibe  purposes  of  s.  648. 

The  word  is  used  in  several  sections  of  the  Aet,  notiooably  ia 
8.  17,  s.  380,  and  that  now  under  consideration. 

In  section  17  the  words  are  "  actually  and  voluntarily  resides ;  " 
in  sedion  380  the  words  are  is  or  aie  residing  out  of  Britaah 
India.'^  In  the  former  Act  the  word  used  was  "dwell."  As 
observed  by  the  learned  Chief  Justice  of  the  Bombay  High  Court 
in  Mahomed  Shuffli  v.  Laldin  Abdula{l)  little  or  no  distinction  can 
be  drawn  between  the  two  words  iad  tiie  mesoing  implied  in 
them.  If  any  distinction  can  be  drawn  it  would  appear  that 
"  dwell "  has  .  a  more  extended  signification  than  "  reside," 
EmrittoU  Y^  Kidd.(2)  It  has  further  been  pointed  out,  and  with 
reason,  that  regard  must  he  had  to  the  itaiiNaiing  to  be  assigned  to 
the  word  in  the  connection  in  which  it  occurs  and  the  intent  of  the 
special  provision  of  the  Code  in  which  it  is  used  :  and  the  abseno© 
in  sedion  648  of  the  words  actually  and  voluntarily  "  used  in 
section  17  is  not  without  signiioaaoe.  Bare  residenoe  fheti  is 
clearly  sufficient  under  section  648.  In  the  case  of  Morris  v. 
Baumgarten{Z)  it  was  held  that  an  officer  who  was  in  Calcutta 


(1)  I.L.B.,  3  Bom.,  227.        (2)  2  Pyd«,  UT.        (3)  Ooiyton,  162. 
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for  a  month  only  for  the  pnrpose  of  attending  race  meetingSi 
haying  no  permanent  residence  elsewhere  dwelt "  in  Calcutti^  for 
the  purposes  of  the  Act.  The  case  of  Alexander  v.  Jon€8{l)  cited 
hj  the  learned  Counsel  for  the  plaintiff  is  a  very  strong  case. 
There  it  was  held  that  a  gentleman  who  had  at  the  time  no  per- 
manent residence,  except  that  he  was  staying  with  a  brother-in-law 
18  &  foest,  miist  be  taken  to  dwell  at  the  place  where  he  waft  then 
Ailing,  "  though  such  an  abode  might  not  constitute  a  dwelling 
if  he  had  retained  a  permanent  residence."  In  the  case  before  me 
iiiere  is  nothing  to  show  that  the  defendant  has  at  the  present 
momfflit  any  permanent  residence,  and  I  must  hold  that  for  the 
purpose  of  this  application  he  is  at  present  "  residing  "  within  the 
Mniits  of  the  ordinary  civil  Jurisdiction  of  this  Court. 
Solicitor  for  plaintiff — Wibon, 


EvBaiT 

V. 

Frbbi. 


APPELLATE  CIVIL. 


Sir  Charles  A.  Turner^  Kt.^  Chief  Jmtice^  and  Mr,  Justice 
MuUmdmi  Ayyar, 

JANAKI,  Petitioner, 
and 

KESATALU,  BBsroimEirr « 

Aflt^  itiki  JI^  4rl.  n^-^A^UssOiim  for  eertijkaie  to  eolUet  debit  of 
deceased  person. 


1S84. 


J/>K.4^,  Jig" 

17S  of  schedule  II  of  the  loidian  lixaitation  Act,  1877,  does  not  affect  an 

ActXXVn  of  ISeofor  a  ceitificaie  to  collect  debts  due  to  the  ^^^^^^^^^9/^ 
d  pencil. 

an  application  under  section  622  of  the  Code  of  Civil 
prajing  the  High  Court  to  set  aside  an  order  of  J.  H. 
,  District  Judge  of  Qhingleputj  dated  Hfli  January  1884, 
'  a  petition  by  Janald  Amm&i  for  a  certificate  under  Act 
XXVn  of  I860  to  enable  her  to  collect  a  debt  of  Rs.  800  aue  on 
a  mart^^age  bond  executed  to  her  sister  Mangammdl  who  died  at 
Ma^]]il875. 

!I!li0«^]ioatian  wa4' closed  b^  Kesayalu  N&yudu^  who  claimed 


(1)         1  Sk.,  183. 


►  civil  Eerimon  Petition  168  of  1884. 
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V. 


to  be  the  sole  heir  of  the  deceased,  on  the  ground  that  it  was  baxied 
hj  kpie  of  time. 

1^  Distriot  SvAgB  held  that,  m  1h»  appEoation  i^bb  made  aft«r 
three  years  from  the  death  of  Manganrmil,  it  was  barred  by  astldi 
178  of  schedule  11  of  the  Indian  Limitation  Aet»  1877.  ^ 

Fisratui^Aa  ^y^ar  for  petitions. 

Beq^dent  waa  not  reptesented. 
t,Jk  was  contended  for  petitioner  that  article  178  of  schedule  H 
o£  the  Limitation  Act  did  not  apply  to  the  case.  •  ^ 

The  judgment  of  the  Court  (Turner,  C.J.,  and  MuttoaMi 
A|7«rj  jr.)  was  ddiyefed  by 

Turner,  C.J. — It  is  argued  that  no  other  a^lications  except 
in  suits  are  dealt  with  by  the  Act.  If  we  were  to  hold  that  artide 
178  applies  to  aU  applications  for  which  no  period  of  liTniteKania 
proTided,  it  would  lead  to  most  inoonvenieni  resultB*  Bmk  a  Hnii* 
tation  pould  not  have  been  intended  to  apply  to  an  application  for 
probate,  an  application  under  the  Religious  lindowments  Act,  an 
application  for  the  appointment  of  new  trustees,  &c.  ^ 

Henoe  we  feel  ouiselveB  at  liberty  to  follow  the  rulings  in  Inm 
Ishan  Ch under  2?/9//(l)  and  Bdl  Mdmhhdi  y.  Mdnekj'i  Kdvasji{2)  at 
least  so  far  as  to  hold  that  article  178  does  not  apply  to  applicatioos 
f  oir  oeiriai&oaies  to  ooUeot  debts.  The  order  of  tiie  Judge  is  set  aaHIp 
iiaul  iii0  oafl&  r^maiided  that  1^  may  pass  a  fresh  ordeir*  Oosts  wSL 
aUmiiyi 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turmry  Kt.^  Chief  Justice^  ami 
'  N  ^  *  JKff  Justice  MuUusdmi  Ayyar. 

1885.  "ftBUUEtiO^AfllflfA 

January,  6. 


SAMUDRALA  (Plaintiff),  Respokdbnt.* 


MinM  law — Ihbt  hitMt^  on  familff^Suii  a^mmi  one    H»o  mdiM$i  hrMmm 

The  creditor  of  a  joint  Hindd  family,  consisting  of  two  brothere,  sued  the  dte 
Inrother  only  (the  younger  being  a  minor}  to  recover  a  debt  binding  on  teft 

(1)  UCi-ftef  e  CkL,  707.        (2)  IX.B.,  7  Bom.,  tU. 
•  Appeal  diKtf  1884. 
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teofbars,  and,  hairing  dbtoinQd  a  decarae  for  the  payment  of  the  debt,  attached  the  Vi'raraoa- 
&mily  property.  YAmcA 

In  a  suit  by  the  younger  brother  to  set  aside  the  attachment  qttoad  his  share  in  g^^nuDttALA 
fl^e  properfy  attached : 

^^^riiUp  tfcit^  fiihliftiMili  aa  the  decree  ma  not  passed  against  the  elder  brother  as 
wmmfgm  of  Ibateoilyi  the  Tonnger  brother's  suit  must  prevail. 

Mismtmr  ZM  Mm      Maharajah  Lmhme^mr  Singh  (L.R.   6  I.A.,  J33) 

Suit  No.  6  of  1882  in  the  District  Court  of  Kistna  was  brought 
by  Pillarisetti  Samudrala  Nayudii  to  establish  his  right  to  a  half 
share  (1)  in  certain  lands,  (2)  in  a  lease  of  certain  villages,  and 

in  oertam  warehouses  and  house-sites  in  the  town  of  Mastdi- 
pa^m.  The  plaintiff  alleged  that  the  defendant,  Chandu  Yirasdmi 
Najudu,  brought  suit  10  of  187o  on  the  file  of  the  late  Subordi- 
nate Court  against  Yenkatachalam,  the  elder  brother  of  plaintiff  ^ 
(vhc^JwaB'tlieii  a  minor),  and  obtained  a  personal  decree  against 
fcim,  and  that,  in  execution  of  this  decree,  the  property  mentioned  in 
Ife  plaint  was  attached.  Pkxintiff  prayed  for  a  decree  establishing 
|pa  right  and  setting  aside  the  attachment  in  suit  No.  10  of  1875. 
SULdafaadittil  haTing  died,  his  widow,  Virardgavamma,  defended 
ihA  suit  and  pleaded,  inter  aUa^  that  the  debt  for  which  the  decree 
was  obtfdned  in  suit  10  of  1875  was  originally  contracted  by  the 
plaintitFfl  father,  and  Yenkatdchalani  merely  renewed  the  bond 
tfcBoafai''  Igr  &e'  father,  and  that,  aa  Yenkatdchalam  was  the 
manager  of  the  family,  the  whole  family  property  was  liable  to  be 
-aald  under  that  decree. 

Upon  this  part  of  the  case  the  judgment  of  the  District  Judge, 
W.  I.  fii.  MFaim»  was  as  follows 

**  I  now  come  to  the  real  question  in  issue  in  this  case  ;  I  have 
no  doubt  whatever  that  the  docroo  in  suit  No.  JIO  of  1875  was 
intended  to  be  passed  against  the  plaintiff's  brother  in  his  capacity 
of  managing  member  of  the  family.  He  Subordinate  Judge  does 
not  say  so,  and  I  think  that  a  sulTioient  reason  has  been  given. 
Suits  Nos.  7  and  10  of  1875  were  fil-Ml  against  the  plaintiff's  elder 
lirotbe(r  to  recover  from  him  debts  incurred  by  his  father  and  for 
^wliiisll  he  had  made  himself  responsible  by  renewal  of  the  obliga- 
lioiiB  in  his  own  name.  In  suit  No.  7  of  1875  it  was  distinctly 
nled  by  the  Subordinate  Judge  that  it  was  not  necessary  to  make 
liie  defendant's  minor  brother,  the  plaintiff  in  the  present  suit, 
ft  dateidaat,  beoanse  the  defendant  (the  elder  brother  of  the 
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Vi'bajUoa-  plaintiff  in  the  present  snii)  was  the  managing  member  of  the 
family.  Suit  No.  10  of  1875  waa  filed  after  the  dispoead  of  7,  df 
Bamvdmala.  1875^  tij^        ^^il  ^l^Q  ^  conducted  that  auit.  He 

no  doubt  omitted  the  name  of  the  present  plaintiff  frcmi  tiie  liit 
of  defendants  in  consequence  of  the  ruling  of  the  Subordinate 
Judge  above  referred  to  in  7  of  1875.  I  think  it  is  to  be  regretted 
that  this  omission  took  place,  for  it  obliges  me  to  dedde  this  case 
in  accordance  with  what  I  humbly  conceive  to  be  the  law,  but 
which  seems  to  me  to  be  wholly  inconsistent  with  equiiy.  I 
should,  however,  add  that  it  is  not  only  this  omission,  but  also  the 
decision  in  second  appeal  No.  135  of  1879  on  the  file  of  tiia  High 
Court  of  Madras  which  has  guided  me  to  the  condusians  wludi  I 
shall  proceed  to  enunciate. 

I  shall  now  give  briefly  the  events  which  led  to  tb^pieflent 
suit.  The  plaintiff's  father,  Rdghava  Ndyudu,  was  a  dealsr  in 
cloth,  and  appears  also  to  have  been  engi^ed  in  the  JeaaiDgtpf 
villages,  and,  the  operations  of  borrowing  and  lending  which  Jomi 
part  of  a  sowoar's  business.  He  executed  exhibit  lY  to  thotfint 
defendant  in  this  suit  on  the  3lst  July  1869  for  a  sum  of  Be. 
3,200.  There  has  been  an  attempt  on  the  part  of  the  plaintiS  to 
get  behind  this  transaction,  but,  I  consider,  that  it  is  sufficiently 
evidenced  by  the  decision  in  suit  No.  10  of  1875  above  alluded 
to.  For  my  own  personal  satisfaction,  I  have  gone  into  the  trans- 
action and  have  satisfied  myself  that  it  was  a  proper  transaction, 
and  that,  even  on  equitable  grounds,  there  is  no  reason  for  wishing 
to  get  behind  it.  After  Bdghava  Ndyudu  died,  his  son,  Venkatd- 
chalam  Ndyudu,  the  elder  brother  of  plaintiff,  executed  exhibit  in 
to  the  first  defendant.  This  was  the  suit  document  in  Original 
Suit  10  of  1875on  the  file  of  the  Subordinate  Court.  This  exhiTrit 
was  executed  by  the  plaintiff's  elder  brother  as  the  '  eldest  son ' 
and '  varsu '  (heir)  of  the  late  Bdghava  Ndyudu.  First  def  endsat 
got  a  decree  on  this  exhibit  and  sued  out  execution  on  it,  an 
the  course  of  which  the  property,  which  forms  the  subject  of  the 
present  suit,  was  purchased  in  court-sale  by  the  defendants  1  to  6. 
The  plaintiff  now  comes  forward  and  allege  that  the  obligor  d 
exhibit  III  was  not  the  managing  member  of  the  family,  that  the 
decree  in  10  of  1875  was  not  passed  against  the  said  obligor  in  his 
•  capacity  of  managing  member,  and  that,  even  if  it  was,  it  is  not 
binding  on  the  plaintiff. 
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Morally  speaking,  I  have  no  doubt  that  the  decree  in  Original  Vi'RAKioA- 
Suit  10  of  1875  was  intended  to  be  passed  against  the  defendant  "^^^^ 
in  that  case  in  his  capacity  of  managing  member  of  the  plaintiff's  Samudrala, 
Whafy  I  hat  it  was  not  so  stated  in  that  case,  the  Subordinate 
olbdge  no  doubt  thinking  that  in  the  recently  decided  case  7  of 
1875,  the  question  of  plaintiff's  brother  being  the  managing 
member  had  been  sutiicieutly  decided.    The  omission,  as  also  that 
if  making  the  present  plaintiff  a  defendant  in  that  suit,  is  to  be 
xegietted,  as  the  resiilt  is  not,  I  think,  equitable,  though  I  have 
no  doubt  that  it  is  in  accordance  with  the  latest  rulings  governing 
the  case. 

I  had  at  first  thought  that  1  would  be  able  to  dispose  of  this 
mm  in  {avonr  of  the  defendants,  which  would  have  been  what  I 
ttdiik  the  equity  of  the  case  requires;  but  I  find  on  further 
etnaideration  that  this  course  is  not  open  to  me.  The  tendency  of 
liiteor  decisions  has  been  to  whittle  away  the  equity  of  Ponnappa 
and  surrotind  the  rule,  which  makes  ancestral 
|ri^iy  in  the  hands  of  sons  liable  for  debts  incurred  by  fathers 
other  than  illegal  and  immoral,  with  restrictions 
"iH^'amble  the  sons  to  throw  difficulties  in  the  way  of  creditors 

ieeik  to  mtke  assets  of  the  father's  estate  in  the  sons'  hands 
l&iUe  for  his  debts.  I  have  been  referred,  on  behalf  of  the 
defendants,  to  Bim\ssur  Lall  Snhoo  v.  Maharajah  Luchnieamr 
Binghjl^)  Junwona  Persad  Sinyh  v.  Dig  Narain  Singh^{2)  and 
BMj^^an  r.  NdgasimL{^)  The  two  latter  do  not  help  the  defend- 
ants, for  they  are  not  on  all  fours  with  the  present  case.  In  the  last- 
mentioned  case  the  decree  had  been  passed  against  the  father  on 
his  own  admifision  of  the  debt ;  in  the  Calcutta  case  the  distinction 
^Bt'dmnn  between  a  son  sued  '  as  representing  tHe  joint  family ' 
and  one  sued  in  his  individual  capacity.  It  must  be  admitted 
that  the  first  defendant  did  not  ex[)ressly  sue  the  plaintiff's  brother 
66  the  representative  of  the  family.  The  case  cited  in  the  Indian 
AfpfliilB  fleemB  to  me  to  coma  nearer  to  what  I  would  term  the 
equity  of  the  present  casei  In  that  case  the  Privy  Council  decdt 
first  with  the  case  of  minors  sued  expressly  through  their  guardian ; 
there  subsequently  arose  a  question  as  to  whether  a  decree  which 
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Vi'mAmioA-  did  not  expressly  purport  to  be  pasaed  against  the  representative 
of  the  family  in  respect  of  a  joint  debt  oould  be  executed  against 
Samui^ala.  liia  joiitl  property  of  ^«^^^  In  tikat  oaielliawnotlifit 

enough  in  the  report  to  enable  me  to  Bay  how  far  the  cases  tally, 
but  it  seems  to  me  that  the  elrcum stances  of  the  first,  defendant's 
decree  in  the  present  case  mightj  if  this  precedent  was  the  oulj 
one  on  which  I  bad  to  fotm  m  fnigmmlki  ba  bsoogbt  witbin  tie 
lines  of  the  Privy  Coimoil^a  m&g;  for  their  Lordships  held  that, 
though  certain  decrees  were  drawn  up  with  informality,  still  looking 
at  the  substanoe  of  the  case,  they  might  be  held  to  be  decrees 
against  the  repreeentative  oi  the  hmSfyia  n6p0iA  of  a  teiily  debt 
and  might  be  properly  executed  against  the  joint  property  of  the 
family.  This  decision  was  passed  in  1879  ;  and  I  have  been  mucli 
exercised  as  to  whether  I  would  not  be  justified  in  importing  the 
equitaUe  doctrine  which  this  deoiwm  ddtttaiiig  to  goi^Hie 
present  case.  I  think,  however,  that  it  is  not  the  duty  ^  iSm 
Muf  assal  Courts  to  import  equitable  doctrines  to  guide  them  in  thrff 
decisions  where  there  are  the  distinct  nilings  of  tiie  law  pointing  in 
another  direction  laid  down  in  later  ddeiailfis  of  their  own*  Wfjk 
Courts,  and  I  have  no  doubt  that  the  present  case  is  governed 
by  the  decision  in  Submmanian  v,  8ubramanian^(l)  In  that 
which  was  a  Full  Bench  case  the  Chief  Justice  and  anofter 
were  for  modifying  the  harshness  of  law  by  asi  eqnitablei  provie&ii 
that  plaintiff,  who  sought  to  recover  his  share  of  family  property 
against  a  mortgage  sale  purchaser,  should,  before  recover^ig  the 
share  pay  his  share  of  his  father's  debt,  but  the  Full  Bench  negsr 
tived  even  this  compromise  and  gave  plalitiff  his  share  withotit 
making  him  discharge  any  part  of  the  obligation.  The  oadeftaie 
quite  parallel,  the  only  difference  being  that  in  the  lattei^^^oaad 
the  elder  brother  had  executed  a  renewed  mortgage  in  place  of  an 
old  mortgage  executed  by  his  father,  whaMts  in  the  present  case 
it  is  a  renewed  promissory  notOi  The  High  Court  held  that  the 
omission  to  make  the  plaintiff,  the  younger  brother,  a  party  to  the 
decree  was  fatal  to  the  dearee*holder's  daim  against  the  younger 
brother's  share  and  that  the  decoree  mnsd' be  held  as  persofliil 
against  the  mortgagor  only.  Following  this  decision,  I  hoW 
that  the  omission  in  the  present  case  to  bind  the  plaintiff  hy  th^ 
 -•  - 
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demon  in  Original  Suit  No,  10  ol  1875  and  to  describe  the  VfRABioA- 
fJtintiffs  brother  in  that  suit  as  managing  member  of  the  family, 
i^m  objeetion  ^iSA  ettAot  be  got  mrer,  mi  the  plaintiff's  claim  Samttbbala. 
t^ahalf-fihare  in  the  immovable  property  referred  to  in  the  plaint 
80  far  as  it  has  been  sold  in  execution  of  the  decree  in  Original 
Suit  No.  1 0  of  1875  on  the  file  of  the  Subordinate  Judge  miist  be 
dbwed.  Tlie  flnt'deffendaiit  will  pay  the  plaintiff's  oosts  and  the 
defendants  will  bear  their  own  costs," 

Sundaram  Sdstri  for  appellants, 

Amfiddcharlu  for  respondent. 

IThe  material  portion  of  ihe  Judgment  of  the  High  Court 
^Fbnidr,  C.J.,  and  Muttusdmi  Ayyar,  J.)  was  as  follows  : — 

The  second  objection  is  that  Original  Suit  10  of  1875  was  in 
leahty  a  suit  to  recover  a  debt  due  by  the  father  for  which 
Mh  :  Imfliets  wece  liable,  and  it  is  argued  that,  although  the 
jiorae  is  imperfect,  on  the  authority  of  Blssemir  Lull  Sahoo  v.  Maha' 
fojdh  Luchmemur  Singh {\)  we  are  entitled  to  give  effect  to  it  as 
the  decree  was  passed  against  the  family.  It  is  possible,  uay  pro- 
that  tiiie  iprnmi  respondent  was  not  included  in  Original 
tip^lO  of  1875,  because  the  Subordinate  Judge  had  in  Original 
Suit  7  of  1875  held  that  \i  was  sufficient  for  a  creditor  to  implead 
the  managing  member  of  the  family  only,  and  if  we  had  felt  our- 
aelves  at  fibezty  to  go  beyond  the  decree  we  should  have  acceded 
to  the  contention  of  the  appellant's  pleader  that  the  debt  in  respect 
of  which  Original  Suit  10  of  1875  was  brought  was  a  family  debt 
And  binding  on  the  respondent.  Unfortunately  the  elder  brother 
IPMiiot  sued  as  manageir  and  the  decree  was  not  drawn  up  as  a 
dfiereetobe  executed  against  him  in  that  character  or  to  be  satisfied 
out  of  the  family  property.  For  aught  that  ap])eai;s  on  the  face  of 
the  decree,  relief  was  awarded  to  the  plaintiff  against  the  then 
deteodaat  as  for  aptmly  personal  liability.  It  is  true  that  that 
liability  is  shown  by  the  decree  to  have  had  its  origin  in  the 
father's  debt,  but  it  would  be  consistent  with  the  decree  that  the 
than  defendant  had  been  imploded  because  he^  and  he  alone,  had 
tiken  assetej  and,  as  we  have'^observed,  there  is  nothing  on  the  face 
of  the  decree  to  show  tliat  the  claim  was  made  or  relief  awarded 
against  the  then  defendant  either  in  his  representative  chai'acter  or 
as  manager  of  the  family.    This  appears  to  distinguish  the  present 
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Vx'rakXoa-  case  from  the  case  cited.  In  each  of  the  decrees  mentioned  in 
BiBBmur  Loll  Sahoah  case  &ere  was  an  express  direction  tiiat  the 

B^uDRALA.  debts  should  be  recovered  not  from  the  property  of  the  jodgmeof-^ 
debtors,  but  from  the  family  property  and  this  direction  respecting 
the  fund  from  which  satisfaction  should  be  obtained  suffioiantljr 
indioated  ihat  persons  impleaded  as  defendftnts  had  been  sued 
in  a  representative  character.  We  are  unable  to  distinguish  the 
present  case  from  those  cases  in  which  the  Privy  Couni^ll  has  held 
tibat  a  mere  money  decree  obtained  against  one  member  of  & 
copareeneiy  family  wiH  not  justify  exeoation  against  the  interests 
of  aU  tlie  inmbera  of  the  feinil^ 

We  must  aflSrm  the  deoocee  of  the  Court  of  First  Instance,  but 
looking  to  the  circumstance  'that  the  defect  in  the  proceedings 
was  in  all  probability  oc<^oned  by  tiie  plea  taken  on  behalf  of 
the  respondent  in  Original  Soit  No.  7  of  1876,  we  shall  direot  6Mb 

party  to  bear  their  own  costs  of  this  appeal. 

The  decree  of  the  Court  of  First  Instaaoe  is  affirmed. 


APPELLATE  CIVIL. 

Bqflm  Bit  Charles  A.  Turner,  KL,  Chief  Jmtieey  and  Mr,  Jmtice 
Muttmdmi  Ayyar, 

1SS4.  NARIYANA  (DBiWfnAOT),  Appbllaht, 

October  2S.  ' 
December  S.  MW* 


^  S^^fr^  /yy  KBIffiEENA  41111  ajtoxbsb  (Pi.Anrarps),  BEsronnxvTs.* 

,  ;  ^  MkM  laaf^lW^mik  yrtyaty— flSHrf^afww— Piiwwiyti^^ 

2   ^'  *^  W*.  // /.  ^^11       grandsoji  agaimt  uncle  in  UfeUme  of  grandfather,  alUgcd  to  he  imbecile — 

'  i/   /  f  /I  /I »  '   ^  '       -Death  of  grandfather  before  trial — Objection  to  suit  on  appeal  diialloxceit — Oietl 
<  ^  ^^0$dm§  Cmkf  t.  S^l-'^JeetUm    decree  in  iQTm&  pa^zifl  dimOlowed. 

^  ^^^^  N,  his  uncle,  for  partition  of^^jfUtate  of  V,  the  father  of  N,  in  the 

If^jln^^  y  ^  ^      time  of      who  was  alleged  to  be  of  un^3|^^und.   K  objected  to  the  soit  1 
entertained  on  tie  ground  ttlil  Y  waa  aliTe.   Beforis  istuee  ware  teitted  T 

^  '^'^'J '  ^73     <uad  the  suit  was  tried  and  K  ohtainod  a  decree. 

»  y  t ,  Jy         ^ .         On  appeal  by  N  on  the  ground  that,  when  the  plaint  was  filed,  K  had  no 

S        //fi,  ■  ^  

^  .  « Appeal  34  of  18S4. 

"^-^^  CoooIp 
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MM^  tlut  the  decree  could  not  on  this  ground  be  set  aside.  NiCRiTAVA 
'  ^Objootianfl  by  a  respondent  to  a  decree  under  s.  661  ol  the  Code  of  Civil  Proce-  v. 
"  \  isvsuA  be  «tod  in  /omii  pmip$rii--M4bdji  Sari  'v.  S^jdram  Balldl  (I.L.R.,  I    ^Btf  hna. 

When  propertj-  stands  in  the  name  of  a  female  member  of  a  joint  Hindd  family 
there  ia  no  presumption  that  siich  proporlv  is  the  common  property  of  the  family. 

This  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District 
;'3^d|^*d3MSrdlore,  dated  26tli  OctoW  1883,  in  suit  No.  6  of  1882. 

The  plamtifEs,  Vemuganti  Krishna  Edu  and  RAma  Rdu, 
minors,  by  their  mother  Sun  laraboyammA,  sued  to  recover 
Rs.  20,000  from  the  defendant  A'emuganti  NAr&yana  Rdu,  being  a 
moiefy  of  the  joint  family  property  in  possession  of  the  defendant, 
ibe  paternal  imele  of  the  plaintiffs.  In  the  plaint  it  was  alleged 
that  the  defendant's  father  Venkata  RAu  was  old  and  of  unsound 
mind,  aiid  that  the  defendant  had  taken  possession  of  all  the 
family  property,  turned  the  plaintiffs  out  of  the  family  house,  and  * 
was  wasting  the  movable  property.  It  was  also  alleged  that  the 
defendant  had  secreted  property  and  that  plaintiffs  were  imable 
to  estimate  the  value  of  the  whole  family  property,  and  that  if  the 
okam  was  imder-rated  further  stamp  duty  would  be  paid.  The 
plaint  was  filed  on  the  13th  February  1882. 

On  the  5th  April  1882  the  defendant  filed  a  written  statement 
in  which  he  pleaded,  inter  alia,  that  the  plaintiffs  had  no  right  to 
in  the  lifetime  of  their  grandfather  Yenkata  RAu,  and  that, 
if  plaintiffs  had  a  right  to  sue,  they  were  not  entitled  to  a 
moiety  of  the  estate.  Before  issues  were  settled  Venkata  RAu 
died.  No  issue  was  raised  as  to  whether  the  plaint  disclosed  any 
cause  of  aotion,  nor  was  the  plaint  amended. 

The  District  Judge  gave  the  plaintiffs  a  decree  for  Rs. 
1O,06S-1O-1O. 

The  defendant  appealed,  inter  alia,  on  the  ground  that,  as  the 
property  was  the  self-iwjquisition  of  Venkata  RAu,  who  was  alive 
ifdieii  the  suit  was  brought,  the  suit  ought  to  have  been  dismissed, 
and  that  the  subsequent  death  of  Venkata  RAu  could  not  cure  the 
defect. 

The  pTaintifffl  filed  objections  to  the  decree  claiming  property 
ta  the  extent  of  Bs.  20,000  in  excess  of  the  amount  decreed  by 
£he  District  Court. 

These  objections  were  allowed  to  be  filed  without  payment  of 
stamp  duty,  subject  to  any  objection  which  might  be  taken  at  the 
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Ki&iTAXA  hearing  of  the  appeal,  upon  proof  that  the  plaintiJSs  were  unable 
KuuatjL.   ^  P^7  stamp  duty,  the  defendant  having  obiamed  an  ^pe6iU  Grdor- 

from  the  High  Oonrt  staying  execution  of  the  docM  "fmilm^ 

appeal. 

Mr.  Branson  and  Rdmdchandra  Bdu  8ah^  for  appellant. 
Mr.  Wedderburn  for  respondents. 

At  the  hearing,  the  Court  having  oonfinB^iiie  Lower  Oonxt'ft 

decree  except  as  to  a  sura  of  Rs.  505  which  were  allowed  to  the 
appellant  on  account  of  funeral  expenses,  objection  was  taken  to 
i^e  hearing  of  the  respondents'  claim  on  the  ground  that  objections 
infmm,  pauperis  oould  not  be  filed  under  tihe  pxtrngLons  Huf^ 

•  Code  of  Civil  Procedure — Bdbiji  Sari  v.  B/^dram  BaU4l,{l) 

For  the  respondents  it  was  contended  that,  inasmuch  as  it 
was  by  the  ex  parte  order  of  the  Court  issued  at  the  request  of  the 

*  appellant,  upon  grounds  since  shown  to  be  imm&dmt^illatB^  iShk^ 
respondents  had  been  prevented  from  realizing  the  decree  and  so 
obtaining  funds  sufficient  to  enable  them  to  pay  the  stamp  dxdyj 
on  their  memorandum  of  objections,  the  respondents  ought  to  bi* 
i^owed  to  pay  the  stamp  duty  mm  pro  tmc. 

The  further  facts  and  arguments  necessary  for  the  purpose 
this  report  appear  from  the  judgment  which  was  deUvered  by 

TuEKER,  C.J, — ^TMs  suit  was  instituted  by  Sundaraboyammit 
the  mother  and  guardian  of  the  two  minor  sons  of  Vasodeya  Bin^ 
against  Ntirdyana  Rdu,  the  brother  of  Vasudeva  E4u,  clamdny  osi 
behalf  of  the  minors  a  partition  of  the  family  property. 

It  was  alleged  in  the  plaint  that.Yenkata  Biu,  tiie  grand* 
father  of  the  minors,  was  old  and  of  unsound  luid^  and  that  tha 
appellant  had  taken  possession  of  all  the  property ;  that  he  had 
refused  to  main  tarn  the  minors,  had  turned  them  out  of  the  house, 
and  was  wasting  the  estate ;  that  in  January  1881  the  guardian  of 
the  minors  had  odled  upon  him  to  make  a  divisiosiof  thepiopeftj', 
but  that  he  had  refused  it. 

Venkata  Rdu  was  not  made  a  party  to  the  suit. 

Although  the  Procedure  Code  contains  no  provision  for  the 
representation  of  persons  of  unsound  tnind,  uxkiess  tiiey  have  heeni^i 
adjudged  to  be  so  under  iiDt  XXV  of  1858,  or  u&dier  some  other 
law  for  the  time  being  in  force,  a  Court  ought  not  to  entertain  a 
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mi  for  the  diispoflitioiL  of  the  property  of  a  person  of  unsoiind  NiaiTAHA 
mind  until  he  is  duly  represented.  The  oourse  which  it  is  inoum- 
tml  0a  tiba  party  desltmg  to  ioBfitiilte  jmm&iingB  for  the  adjxiiiiis^ 
toation  of  the  estate  of  a  persoaa  of  unsound  mind  to  take  is  to 
apply  first  that  the  person  of  unsound  mind  may  be  adjudged  to 
^^be  so  and  then  to  make  him  a  party  to  the  suit  represented  by  a 
Bhnmtor  appomlei  mskm  tibe  Act. 

In  this  suit,  however,  before  the  Court  had .  settled  issues 
Venkata  Edu  had  died :  and  the  suit  then  proceeded  as  it  would 
^^hare  proceeded  had  the  proper  persons  been  originally  made 
^KpBtifi6  and  hii  saggeition  been  plaoed  on  the  reoord  that 
Yenkata  E&u  had  died ;  under  these  circumstances,  although  we 
consider  that  the.  plaint  as  framed  should  have  been  returned  for 
amendment  before  the  death  of  Yenkata  Rau  on  the  ground  that 
aU  prop^  femmmmm  not  made  partis,  we  Bxe  not  prepared  to 
Mt  afiide  the  prooaedings,  seeing  that  when  the  trial  commenced  the 
wlief  which  was  sought  weis  such  as  could  be  granted  on  the  facts 
on  the  record. 

of  tihie  othAr  questions  raised  by  the  appeal  the 
judgment  proceeded  as  follows : — ] 

We  agree  with  the  decision  of  Mr.  Justice  West  in  Bdhdji  Hari 
V.  Mdjaram  Baildl(l)  that  the  Civil  Procedure  Code  does  not 
pnMda  £ar  the  Bi3tamAm  of  objections,  even  when  preferred  by  a 
pauper,  wi&ont  payment  of  Court  fees.    We  can  hardly  believe 
that  this  omission  was  intentional,  but  the  language  of  the  provi- 
sions relating  to  the  admission  of  appeals  on  the  part  of  paupers 
kflDfseoise  that  wdo  not  feel  justified  in  applying  it  to  the  case 
di  a  pauper  presenting  ol^eotions.   It  would  have  been  open  to 
the  respondents  to  have  presented  a  pauper  appeal  in  this  case  if 
they  had  desired  to  contest  any  part  of  the  decree  of  the  Court  of 
lint  Inatanoe  which  was  unfavourable  to  them.   It  is  explained 
tihat  tiiey  had  no  desire  to  avoid  payment  of  the  Court  fees,  and 
they  "were  preparing  themselves  by  using  diligence  to  execute  their 
dame,  to  collect  a  sum  which  would  have  sufficed  to  pay  the 
stamp  on  their  ohjeetidns  if  an  appeal  were  preferred.   An  ess  parte 
order  was,  however,  obtained  by  ihe  appellant,  restraining  the 
from  exeenting  the  decree,  and  they  have  thus  been 
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NiBiTANA  nn^Ue  to  provide  themselves  with  fonds  for  payment  of  stamp 

We  shall  now  discharge  the  order  staying  execution  and  aUow 
tiie  respondents  three  weeks  to  file  the  stamp  on  their  memorandmn 
of  objections. 

[The  above  order  having  been  complied  witl^  the  objections 
raised  by  the  respondents  were  heard  on  the  8th  December. 
The  first  objection  related  to  a  sum  of  Bs.  12,000  in  tit)veni- 
ment  promissoiy  notes  standing  in  the  name  of  the  deceased 
mother  of  appellant.  The  respondents  daimed  a  moiety  thereof 
on  the  ground  that  there  was  no  evidence  that  the  money  was 
stridhanam,  and  that  the  legal  presimiption  was  that  it  was  jomt 
family  property.  Mp-yne's  Hind6  Law,  s.  261,  s.  262.  Sr^mut^ 
Chunder  Monee  Doasee  v.  Joykiasen  8ircar.{\)  Upon  this  qnestiffli 
the  judgment  of  the  Court  was  as  follows : — ] 

There  is  not,  so  far  as  we  are  aware,  any  case  in  which  it  has 
^  been  held  that^  where  property  stands  in  the  name  of  a  f eook 

member  of  a  Hind&  family,  it  is  to  be  presumed  that  it  is  tbs. 
common  property  of  the  family,  and  that  it  is  incumbent  on  a 
person  who  asserts  that  it  is  the  property  of  the  lady  in  whose 
name  it  stands  to  prove  it.  Nor  is  there  any  ground  on  whict 
such  a  presumption  could  be  founded. 

Where  a  family  lives  in  co-parcenary,  the  presumption  which 
exists  in  the  case  of  male  members  arises  from  the  circumstance 
that  they  are  co-parceners.  On  the  other  hajid,  the  ladies  are  not 
in  an  ^undivided  family  co-parceners ;  whatever  property  they 
acquire  by  inheritance  or  gift  is  their  separate  estate,  and,  although 
it  is  not  unusual  for  property  to  be  transferred  to  the  name  of  a 
female  member,  to  protect  it  from  the  creditors  of  the  male 
members  or  to  place  it  beyond  the  risk  of  extravagance  on  the  part 
of  the  male  members,  such  dealings  are  exceptional  and  can  afford 
•  no  ground  for  a  general  presumption. 

With  regard  to  the  promissory  notes  which  form  the  subject 
of  the  first  ground  of  objection^  all  that  is  proved  is  that,  many 
years  before  the  appellant's  father  died,  notes  were  bought  in  the 
name  of  the  father  on  which  he  ^w  the  interest  and  other  notes 
in  the  name  of  the  mother  on  which  she  drew  the  interest.  It  n 
.  not  shown  out  of  what  funds  these  notes  were  purchased,  probably 
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it  was  with  funds  acquired  by  the  father ;  but  if  it  be  so,  the  KIbIyaxa 
pimmption  is  that  he  intended  that  the  notes  tranfifezred  to  his  kruhxa. 
mtli^itaM  bioame  liar  pfOpnrty»  and  tibia  presimption  mrauld  be 
eoDjBmed  if  it  is  found  that  in  the  lifetime  of  her  husband  in 
noe  of  sons  jealoaaly  watqiiing  dispositions  of  the  family 
she  is  allowed  to  deal  tii&diaUeiiged  with  the  property 
in  heriiaste.* 

at  the  appellant*s  ixiother  had  separate  property  and  dealt 
property  as  such  to  the  knowledge  of  the  family  is  shown  by 
*t  A  in  wMdi  she  profSsses  to  dii^ose  of  no  less  1hm 
Bs.  5,000  and  still  to  hme  a  surplus  of  property  which  would 
descend  to  her  sons.  It  is  not  shown  that  there  was  any  pro- 
perty with  which  she  had  power  to  deal  other  than  the  notes  which 
i^er  name^  and  it  appears  to  us  the  Judge  was  justified  in 
^  ^  propefty  was  her  separate  property  which,  if  it 

toTot  sucii^nature  that  it  descended  to  sons,  would  have  descended 
to  ibe  appellant  as  son  to  the  exclusion  of  the  respondents  as 
gnadtons.     *  ^ 
'  ilfe  disallow  thai  objeotions/aad  with  regard  to  the  whole  eosts 
alttk  gui^  we  dizeot  that  eaoh  party  bear  his  own  costs  in  both 
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^AxiXof  1877,  .s.  l  ^^Sstoppel—Ptiriti/ in  estate — Costs  of  inserting 

irrelevant  matter  in  the  printed  record.  ¥9  *J  / jf  '\ 

Aedtqpetait  Omrt  hating  decided  upon  an  issue  directly  raised  in  a  suit 

Ijf a J^eMoa alleging  himself  to  have  been  adopted,  that  thiH  adoi^tion  had  J^'^  C-^/  A  ' 
pbee«  it  was  h^U^  that  the  present  suit  was  barred  under  Act  X  of  1877,  '  ^  J 
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■eetion  13,  as  r#«  JudUatOf  having  been  brought  by  the  son  of  the  defendant  ia 
former  suit,  claiming  through  his  father,  to  establish  tho  same  adoption  ;  and  that 
the  section  applied,  although  the  suits  related  to  differes^  properties.  ThB  establisiL* 
ment  of  the  adoption  alleged  in  the  first  soil  ivonU  havt  obfiged  the  tetter  e^tite 
present  plaintiff  to  share  with  the  adopted  son  his  ancestral  estate.  That  adoption 
having  been  negatived,  the  son,  in  this  suit,  oiight  to  be  estopped  from  making  title 
on  the  ground  that  the  adoption  had  placed  the  persoAf  from  frkam,  he  ^tmaX  to 
inherit,  in  the  relation  of  father*s  brother  to  hxm* 

Where  irrelevant  matter  had  been  injarodnoe&liitd  tte  reoovd,  the  Begutesr  vw 
directed  to  tax  the  costs  as  if  the  record  had  aol  wntunad  what  ha  tmMm 
to  have  been  inserted  unnecessarily. 

Appeal  from  a  decree  (1st  DmMm  1880)  of  the  Higli  Coart 
of  Madras,  affirming  a  decree  (18th  August  1879)  of  the  Saboi^^ 
dinate  Judge  of  Oocanada. 

The  suit,  for  a  declaratory  deoree,  out  of  which  this  appeal  aroee, 
was  brought  by  the  appellant  ^  B^4  of  Fittap6r,  to  eetaUish  Ida 
right  as  reversionary  heir  to  the  Klitoiip&di  iayfntnd4iiy  expeeta«t 
upon  the  decease  of  Buchi  Sitayya,  the  first  respondent,  who  was 
mother  of  the  last  male  inheritor,  Surya  B4u,  a  minor,  deceased^ 
without  issue,  in  1860.  These  Ifittor  ifeie  the  widow  aad  sisMc' t 
son  of  Buchi  Tamayya,  the  owa^  of  the  zamindiri,  who  died 
in  1857,  leaving  besides  them  two  daughters  who  were  co -defend* 
ants  in  the  suit,  and  respondents  ^th  their  mother  in  this 
appeal.  • 

On  the  death  of  the  boy,  Sury&  BASf     1860,  his  moffieir, 
Buchi  Sitayya,  as  a  Hindu  widow,  was  placed  in  possession  of  tiie 
estate  of  Kirlamp^di,  and  in  January  1870^  in  a  petition  to  the 
Collector  of  Goddvari,  she  stated  that,  in  consideration  of  money 
lent  to  her  by  her  two  daughteit  to  pay  im  late  husband's  debtSi 
.  she  had  arranged  to  assign  to  them  each  a  one-third  share  of  the 
estate ;  asking  tjie  Collector,  accordingly,  to  register  theii'  names 
as  co-proprietors.    This  entry  having  been  made,  the  E4j&  of 
Fittaptir  brought  the  present  suit,  allegit^  the  adoption  of  Baclu  ^ 
Tamayya  by  E4j4  Niladri  E4u,  his  (the  R4]4's)  grandfaittLer ;  and  . 
he,  claiming  to  tieat  the  entry  of  the  widow's  daughters'  names  as 
an  alienation  beyond  her  powers,  sought  a  deoWatory  decree,  on  ^ 
the  groimd  of  his  title  to  the  revetsioBaxT'  estate  in  Eirlamp4di,  ^ 
expectant  on  the  widow's  death.   The  Ed  ja's  claim  thus  depended 
on  his  establishing  that  Buchi  Tamayya  had  beea  ji^opted  b; 
Niladri  E4u.  It  having  been  decided,  as  betwera  ^^^^  ^^^79^^ 
and  the  father  of  the  present  appellant^       no  SQoll  Vlbp&mlis^ 
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Iftken  place,  the*  question  was  whether  this  suit  was  barred,  under 
§eclion  13  of  Act  X  of  1877,  as  res  Judicata. 

At  the  hearing,  before  the  District  Judge,  it  appeared  that 
^ndo^&ai^^'mm  alleged  to  have  taken  place  in  1807,  while 
N3adri  was  childless,  and  that,  after  some  previous  litigation,  the 
mitter  of  the  a(lo]^tion  was  brought  forward  on  the  death  of 
Niladri  Edu,  which  occurred  in  1828.  In  that  year  Buchi 
IJuaayya  AM  Ms  plaint  in  the  Frovincial  Court  of  Masulipatam 
against  Venkata  Siuya,  the  son  of  Edjd  Niladri  Rdu,  and  the 
(Mector  of  Rdjamandri,  claiming  possession  of  the  zaminddri  of 
Pittapur.  He  rested  his  claim  upon  the  adoption,  and  also  upon 
t  tfiitaDieiitaaFy  didposition  in  his  favour. 

On  the  14th  September  1840,  the  Provincial  Court  dismissed 
tb  daim,  being  of  opinion  that  neither  the  adoption  nor  any  will 
had  boea  established  by  the  evidence. 

Hiiifte  1^  Jmly  1842,  Buohi  Tamayya  filed  a  rdzin&ma  peti- 
tion in  tho  Provincial  Court  of  Appeal,  which  recited  the  decree  of 
the  Uth  September  1 840,  and  the  steps  taken  in  order  to  prefer 
an  a^eal,  and  also  stated  an  arrangement  whereby,  in  lieu  of  the 
wildilfai  of  Pittapdr,  the  sum  of  Bs.  30,000  was  to  be  received 
by  instalments,  the  plaintiff  withdrawing  his  appeal.  A  pelj^ion 
agreeing  to  these  terms  was  filed  by  Venkata  Surya. 

The  District  Judge,  on  the  above,  decided  that  the  present  suit 
ms  liimd  as  res  judicata^  there  being,  in  hk  opinion,  no  foimda- 
tiottfor  the  plaintiff's  contention  that  the  subsequent  rdzindmas 
had  got  rid  of  the  effect  of  the  judgment  of  14th  September  1840. 

On  appeal,  the  High  Court  (Turner,  C.J.,  and  Forbes,  f.) 
oovfiflraied  this  decision,  giving  judgment  as  follows  : — 

Ott  18th  August  1879  the  plateti£P,  appellant,'  the  R&j&  of 
Pittapor,  instituted  the  present  suit  in  which  he  claims  to  dispute 
the  interests  created  by  the  respondent,  Sitayya,  in  favour  of 
her  daughters,  on  the  ground  that  Buchi  Tamayya  was  his 
adopted  Imtheir,  and  that  he  is  therefore  the  next  reversioner 
entitled  to  succeed  to  the  estate  of  Surya  E&u  on  the  determina- 
tion of  the  interest  of  Sitayya,  the  mother  of  the  last  full  owner. 

The  adoption  of  Buchi  Tamayya  by  the  appellant's  father 
was  dflued  by  the  respondenliei  who  pleaded  that  the  matter  had 
nd  sahs^ilAIll^  put  in  issue  and  finally  determined 
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PiTTAP^a  by  a  Court  of  oompetent  jurisdiction  in  a  suit  to  whioh  the  father 
of  the  appellant  and  Buohi  TamayyU  were  parties,  and  that  the 
BvcHz     appellant  was  bound  by  that  decision.   This  plea  was  allowed  hj 
the  Court  of  First  Instance  and  the  suit  dismissed.  It  appean 
that  the  grandfather  of  the  appellant,  Niladri  B4u,  and  his  fint 
wife  lived  on  bad  terms  with  one  another,  and  in  the  result  the 
lady  left  the  Edj&'s  house  and  shortly  afterwards  instituted  a 
suit,  in  1820,  claiming  to  obtain  an  award  of  maintenance  fo^ 
herself  and  for  Buchi  Tamayya,  who,  as  she  alleged,  had  been 
adopted  by  the  E&jS,.    This  suit  was  dismissed  on  the  gromd 
that  the  lady  had  not  shown  that  her  husbcmd  had  refused  to 
provide  for  her  in  his  own  house,  and  that  she  had  no  sufficient 
excuse  for  withdrawing  from  his  protection,  and  that  the  cbjwt 
of  thci  proceedings  was  to  establish  by  a  side  wind  that  t&e 
defendant  had  adopted  the  first  plaintiff,  his  wife's  nephe^  and 
made  him  his  heir.    In  this  suit  the  question  of  adoption  mi^t 
have  been,  but  was  not,  decided,  but  subsequently  a  suit  in  18!^ 
was  brought  after  the  death  of  Niladri  B&u  against  Venkata 
Surya,  admittedly  his  natural-bom  son,  by  Buchi  Tamayyi^  in 
which  Buchi  Tamayya  averred  that  he  had  been  adopted  \(j 
Nil^iri  Bdu,  and  that  Niladri  B&u  had  by  testamentary  and  other 
insf^ruments  executed  before  and  after  the  birth  of  his  natural  tm 
conferred  on  him,  Buchi  Tamayya,  as  his  adopted  son,  the 
ancestral  zdmind&ri  of  Fittap^ir. 

We  have  called  for  and  examined  the  plaint  filed  in  that  suit, 
and  it  appears  that  Buchi  Tamayya  not  only  asserted  that  by 
virtue  of  the  instruments  on  whioh  he  principally  based  his  cluin 
he  was  entitled  to  the  estate  of  Pittap^ir,  but  that  independently  of 
such  instruments  he  was,  as  an  adopted  son,  entitled  to  a  providon. 

A  testamentary  instrument  executed  before  or  after  the  Imth 
of  the  natural-bom  son  would  not  have  been  valid  to  defeat  the 
succession  of  the  natural-bom  son  imlees  Buchi  Tamayya  had 
been  adopted.  The  Provincial  Court  of  the  Northern  Division 
held  that  the  material  point  on  which  the  suit  hinged  was  the 
adoption  of  the  then  plaintiff,  and  after  full  investigation  it  found 
the  adoption  was  not  proved  &ad  dismissed  the  suit.  Yenkata 
Surya  was  the  father  of  the  present  appellant  Buchi  Tamayya 
took  steps  to  present  an  appeal  to  the  Sadr  Court,  For  that 
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purpose  he  made  an  application  to  the  Frovineial  Gooirt  and  there-  Pittap^ 
upm  Veokata  Snrya  presented  a  petition  thj»t  Bnohi  Tamayya 
^•igfakrbd  reqiured  to  fosnidi  seooxity  loaf  ttia  oioets  of  llid  apj^egyU  g^^^^ 

While  these  proceedings  were  pending,  the  parties  came  td  a 
Compromise,  whereby,  in  consideration  of  a  sum  of  Es.  30,009, 
fiuohi  Tamajya  abandoned  his  claim  and  withdrew  his  appeal. . 

The  original  judgment*  thereupon  beeame  final,        in  oixr 
•  judgment  eri»pped  all  purties  to  Urn        mSi  tiioie  ^<^^«*^g 
.  through  or  under  them,  from  agaia  MMftii^  tiie  &et  of  ihe 
adoption. 

We  therefore^  affirm  the  decored  of  ibd  Court  of  l&iit  Instanoe 
and  dismiss  this  appeal  with  costs. 

On  this  appeal  Mr.  J.  D.  Mfffm.  and  *tirederiA  Lamg 
appeared  for  the  appellant. 

Mr.       F.  Do^ne  and  Mr.  ^.  P.  Johnstone  for  the  respon* 
.  dents. 

For  the  appellant  it  was  argued  that  thAivi0  oi  res  Judicata 
under  section  13  of  the  Code  of  Civil  Procedure  was  inapplicable 
here.  There  was  no  identity  of  subject-matter  in  this  suit  and  the 
former  one  of  1840|  in  whidi  a  differAit  ^eritanoe  was  claimed; 
Moreover,  although  parties  might  bo  bound  by  the  decision  of  an 
'Usue,  they  were  not  bound  by  decisions  on  the  points  which  formed 
the  suocessiye  steps  upon  which  the  conclusion  of  the  Court  had 
h^m  reached.  The  question  Hi  to  tilio  adoption  was  only  part  of 
^  case  disposed  of  in  1840. 

Eeference  was  made  to  Outram  v.  Morewood,{l)  Barn  r. 
«/ilcfo<?;i,(2)  Bnimden  v.  Sumpkrefj,(S)  Flitters  v.  Allfrey^^) 

For  the  respondents  it  was  argued  that,  as  tha  issue  was  sub- 
stantially the  same  in  both  the  present  and  the  former  suits,  vi2., 
whoClMr  the  adoption  of  Bi^H  Tami^jr^ra  hy  Nladri  Bio  had 
falDBO  plaee  or  not,  the  decision  of  lihe  ProYiBoial  Court  in  1840 
was  conclusive  on  the  point.  ^  ' 

Tekaii  Doorga  Persad  Singh  v.  Tekaitni  Door g a  Konwarif{5) 
Soorjomonee  Dayee  t*  8%tddmund  MohapaUerf{Q)  Chinniya  MudaH  r* 

(1}  Slait,  T.R.,  346.  (2)  2  Smith's  L.O.  (SKh  ed.)  830. 

(3)  JUB.,  11  Q.B.  Dn  712  ;  reTorsed  on  appeal.  Seo  LJt.,  14  Q.B.  0.,  141; 

ftriaL,  10. 0.P,»  89.  (5}Ii.B.  &I.A.,14^. 

(6)  12  B.L.B.,  804. 
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PmxF^   VlmiaiaekeUit  Fiaai,{l)  Nuthoa  Loll  Chowdhry  v.  Shoiikee  Lail,(2) 
were  referred  to.  '  «  .  . 

gjjjjj^        Mr.  J.  D.  Mai/ne  repUed. 

Their  Lordships'  judgment  was  delivered  by 
Sir  B.  Pbacock.— This  is  a  suit  brought  by  the  appeUut 
against  the  mother  and  sisters  of  Suzy^  B&n,  deceased,  and  tbe 
object  of  the  suit  is  to  have  it  declared  that  the  plaintiff  is  entitled 
as  reversionary  heir  of  Surya  HAu  to  certain  property  which  he 
elaiiDsin  theplainL   In  oonseqneiioe  of  Snxya  Biu's  having  died 
without  a  son,  the  mother  suooeeded  to  his  pzopezty  and  took  a  * 
Hindu  mother's  estate  therein,  and  she  has  conveyed  the  estate 
absolutely  to  her  daughters,  who  fire  also  made  defendants.  Siuya 
B&a  was  the  soa  of  Buohi  Tamayya,  and  the  plaintifi  is  the  son  of 
Venkata  Surya.   The  plaintiff  by  his  plaint  claims  m  raversicmaiy 
heir  to  the  property  left  by  the  son  of  the  first  defendant,  and 
now  in  her  possession  and  enjoyment,  and  he  also  asks  a  declara- 
tion  that  the  alienation  of  the  property  mentioned  in  the  plaint 
irMoh  the.  first  defendant  has  made  in  favour  of  the  secotid  ami 
third  defendants  was  made  without  any  legal  necessity  or  justifying 
cause,  and  is  void  and  inoperative  beyond  the  lifetime  of  the  first 
defendant,  and  that  the  pkdniiS  is  entiiM  8»  iseveinicmary  heir  to 
the  porticos  so  alienated.  .  . 

The  case  of  the  plaintiff  is  that  Venkata  Suiya,  the  father  of 
the  plaintiff,  was  the  brother  of  BuoM  Tamayya^  the  father  of 
Surya  Bdu,  the  deceased,  and  he  says  was  the  hrotiier  oi  Sueid 
Tamayya  heoause  Buohi  Tamayya  was  adopted  by  Niladri  Bio^ 
his  father's  father.  The  defendants  contend  that  the  plaintiff's 
father  and  Buchi  Tamayya  were  no  relations,  and  that  the  plaintiff 
k  estopped  from  saying  that  Buohi  Tamayya  was  his  fath^s 
brother ;  that  he  was  not  his  brother  by  birth,  and  that  he  has  no 
right  to  say  that  he  was  his  brother  by  adoption,  because  in  a 
former  suit  between  the  father  of  the  plaintiff  and  Buohi  Tamajfya 
it  had  been  conaLusively  determined,  upon  an  issue  raised  in  a 
Court  of  cosEipetenf  jxirisdiotion,  that  Buchi  Tamayya  had  not  been 
adopted.  Thereupon  an  issue  was  raised  in  the  present  suit, 
"  whether  the  suit  is  barred  by  m  judicataJ^  The  Courts  below 
have  both  found  that  the  suit  is  baafred  by  res  Judicata^  and  tlie 
appeUant  now  ocmtends  that  the  judgmi^t  of  the  High  Couxt^ 

(1)  3  M.H.O.B.,  320.  (D  ^0  B.Ii.B.,2(M). 
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which  aflSrmed  the  judgment  of  the  first  Court,  ought  to  bo  TinMrH 
reversed  upon  the  ground  that  the  suit  is  not  so  barred.  One  of 
the  intentions  of  the  learned  counsel  for  the  plaintiff  is  that  gj^^ 
although  in  the  suit  between  "Venkata  Siirya  and  Buchi  Tamayya 
it  had  been  found  upon  an  issue  raised  between  them  that  Buchi 
Tamayya  was  not  the  adopted  son  of  Niladri  Rdu,  still  he  is  not 
bound  by  it,  because  this  suit  does  not  relate  to  the  property 
which  is  the  subject  of  the  present  suit.  It  is  true  that  the  former 
suit  did  not  relate  to  the  same  property  as  that  which  is  the 
subject,  of  the  present  suit ;  but  the  issue  has  been  tried  between 
them  by  a  Court  of  competent  jurisdiction  whether  Buchi  Tamajrya 
^  adopted  or  not.  In  fact,  the  allegation  of  the  plaintiff  is 
Bubstantially  this :  that  Venkata  Surya  had  a  right  to  say  that 
Buchi  Tamayya  was  not  adopted  when  the  establishment  of  his 
adoption  would  have  given  him  a  right  to  participate  in  the  pro- 
perty of  Niladri  Edu  to  which  Venkata  Surya  in  the  former  suit 
daimed  to  be  solely  interested ;  but  that  the  plaintiff,  deriving 
title  through  his  father  Venkata  Surya  has  a  right  to  say  that 
Buchi  Tamayya  was  adopted  when  the  fact  of  his  adoption  would 
entitle  the  plaintiff  to  inherit  property  as  the  reversionary  heir  of 
Tamayya's  son.  If  ever  there  was  a  case^in  which  the  law  of 
estoppel  ought  to  apply,  it  appears  to  their  Lordships  that  this  is 
tuch  a  case.  *     "  . 

It  appears  to  their  Lordships  that  the  High  Court  was  right  in 
holding  that  the  decision  of  the  Provincial  Court  in  1840,  upon  an 
issue  directly  raised  in  a  cause  which  they  were  competent  to  try, 
that  Buchi  Tamayya  was  not  adopted,  would  have  been  conclusive 
against  Venkata  Surya,  the  father  of  the  plaintiff,  and  is  also  con- 
clusive against  the  plaintiff  himself,  who  cannot  make  a  title 
except  through  his  father.  « 

It  was  contended  on  the  part  of  the  plaintiff,  by  his  learned 
counsel,  that  the  cases  do  not  establish  that  an  estoppel  is  binding  • 
unless  the  suit  relates  to  the  same  subject-matter,* but  it  appears  to 
their  Lordships  that  the  cases  which  have  been  referred  to  do  not 
establish  that  position.  In  the  case  of  Oufram  v.  Morewood{l)  the 
second  action  was  not  brought  for  the  same  subject-matter  for 
which  the  first  action  had  been  brought.    The  first  action  was  for 
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PiTUP^  damages  suBtained  hy  the  plaintiff  in  oonsequenoe  of  the  wife  ol 
Morewood  having  entered  upon  oertain  mines  and  taken  ootl 

sfx^A.    from  them  before  she  was  married.   The  wife  contended  that  she" 
was  entitled  to  those  mines  by  virtue  of  a  oertain  conveyance ;  but 
it  was  found  by  the  Court  that  the  wife  was  not  entitled  to  the 
mines,  and  the  Court  gave  damages  against  her.   Another  action 
was  broinght  subsequently  against  Morewood,  who  had  afterwards 
married  the  lady,  for  a  second  trespass  committed  by  them  upon  ' 
the  same  mines,  and  the  question  then  arose  whether  the  finding 
in  the  first  suit,  with  reference  to  the  damages  daimed  in  that 
suit,  was  binding  upon  the  two  defendaiits  in  respect  to  the 
damages  claimed  against  them  in  the.  second  suit.   It  was  held 
that  it  was.   There  were  two  distinct  claims.   The  damages 
claimed  in  the  two  actions  were  distinct ;  the  trespasses  were 
distinct,  and  yet  it  was  held  that  the  decision  in  the  first  case  wi&» 
regard  to  the  damages  claimed  in  the  first  case  was  binding  in  the 
second  case  as  an  estoppel,  the  matter  having  been  oondusivdjr . 
tried  between  the  plaintiff  and  the  defendant's  wife  when  a  fmM  ■ 
sole  in  the  first  case. 

The  case  of  Barra  v.  J<ick8on{l)  was  also  referred  to,  but  ihm 
the  subjects  of  the  two  suits  were  different.  In  that  case  it  waa 
held  that  a  decision  an  Ecclesiastical  Court,  holding  that  the 
plaintiff  was  a  next-of-kin  for  the  purpose  of  obtaining  letters  oL 
administration,  was  binding  in  a  suit  brought  in  the  Coiut  of 
Chancery  for  the  distribution  of  the  estate.  The  Ecdesiastioal 
Court  decided  that  the  plaintiff  was  a  next-of-kin  for  the  puipose 
of  having  administration  and  managing  the  property.  Subse- 
quently the  question  was  raised  m  the  Court  of  Chancery  whether 
he  was  a  next-of-kin  for  the  purpose  of  taking  a  share  of  the . 
property.  Those  were  perfectly  distinct  claims.  Yet  it  was  held 
that  inasmuch  as  the  Ecclesiastical  Court  would  have  had  concur* 
rent  jurisdiction  with  the  Court  of  Chancery  to  try  the  questifiRDL 
with  respect  to  ^Ustribution,  the  decision  of  the  Eodesiastioal  * 
Court  between  the  same  parties  with  reference  to  administratim 
was  binding  upon  the  Court  of  Chancery  with  reference  to  distri^ 
bution.  The  learned  Vice-Chanoellor  Enight  Bruce  had  hdld  that 
it  was  not  binding,  but  his  decision  was  overruled  by  the  Levi 
Chancellor,  who  held  that  it  was  binding. 

(1)  2,8imUi'flL.  O.,S06. 
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Certain  remarks  of  the  Vice-Chancellor  Knight  Bruce  in  that 
case  have  been  referred  to,  but  in  their  Lordships'  opinion  they 
are  not  applicable  to  the  present  else,  inasmuch  as  it  depends 
upon  the  construction  of  an  Act  of  the  Legislature  of  India.  It 
may  be  as  well  to  refer  t6  the  remarks  which  were  made  by  their 
Lordships  in  the  case  of  Krishna  Behari  Roij  v.  Brojeswari  ChotC' 
dranee,(l)  The  question  there  was  with  regard  to  the  construc- 
tion of  the  expression  cause  of  action,"  in  the  2nd  section  of  Act 
VIII  of  1859.  That  Act  is  not  so  extensive  as  the  Act  of  1877, 
because  it  merely  declares  that  a  second  trial  shall  not  take  place 
upon  a  cause  of  action  which  has  already  been  decided.  The 
question  arose  as  to  what  was  the  meaning  of  cause  of  action  " 
in  that  section,  and  it  was  there  said :  "  Their  Lordships  are  of 
opinion  that.the  expression  *  cause  of  action  '  cannot  be  taken  in  its 
literal  and  most  restricted  sense,  but^  however  that  may  be,  by 
the  general  law  where  a  material  issue  has  been  tried  and  deter- 
mined between  the  same  parties  in  a  proper  suit  and  in  a  competent 
Court  as  to  the  status  of  one  of  them  in  relation  to  thd  other,  it 
cannot  in  their  opinion  be  tried  again  in  another  suit  between 
them."  The  point  here  has  been  determined  in  the  first  suit.  It 
was  there  determined  that  the  plaintiff's  father  and  Buchi  Tamayya 
were  not  brothers,  because  it  was  found  that  Tamayya  had  not  been 
adopted.  In  the  present  suit  the  plaintifiE  says  the  parties  to  the 
first  suit  were  brothers,  and  the  Courts  below  have  held  that  he  is 
estopped  from  saying  that  they  were  brothers  because  it  was 
determined  in  the  former  suit  that  they  were  not  brothers. 

The  Act  which  governs  the  present  case  is  the  Procedure  Code 
of  1877,  by  section  13  of  which  Act  it  is  enacted  l^at  "  No  Court 
shall  try  any  suit  or  issue  in  which  the  matter  directly  and 
substantially  in  issue  has  been  heard  and  finally  decided  by  a 
Court  of  competent  jurisdiction  in  a  former  suit  between  the  same 
parties  or  between  parties  under  whom  they,  or  any  of  them,  claim, 
litigating  under  the  same  title."  The  issue  wliich  was  tried  in 
the  former  suit  in  this  case  was  whether  Buchi  Tamayya  was 
adopted  by  Niladri  RAu,  and  the  issue  which  the  plaintiff  wishes 
to  try  in  the  present  case  is  the  same,  whether  Buchi  Tamayya 
was  the  adopted  son  of  Niladri  Eau. 

Their  Lordships  are  clearly  of  opinion  that  the  issue  which  waa 
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tried  in  the  former  suit  is  the  san^e  as  that  whidi  flie  pkintif 
wished  to  be  tried  in  this  suit,  and  that  the  plaintiff  is  esto^isd 
from  making  the  allegation Vhioh  he  attempts  now  to  suppoit. 

It  was  contended  further^  that  even  if  the  decision  on  the 
issue  in  the  former  suit  was  an  estoppef  between  the  parties  as  to 
the  fact  of  the  adoption  of  Buchi  Tamayya,  still  that  estoppel  has 
been  got  rid  of  by  reason  of  an  arrangement  which  was  afterwards 
come  to  by  the  parties  by  a  rdzindma,  of  which  there  were  two 
parts.  Looking  to  those  documents  it  appears  to  be  clear  that  Hie 
object  of  them  was  not  to  get  rid  of  the  judgment  which  was 
passed  in  the  Provincial  Court,  but,  on  the  contrary,  to  maintain  it 
Buchi  Tamayya  was  about  to  appeal  against  the  decision  of  the 
Provincial  Court  to  the  Sadr  Court,  and  thereupon  Yenkata  Soiya 
entered  into  this  rdzindma,  by  which  he  agreed  that  if  Buchi 
Tamayya  would  withdraw  his  appeal  Venkata  Suiya  would  pay 
him  Rs.  30,000.  It  was  further  stipulated  that  if  Venkata  Sxsrft 
should  break  that  agreement  and  not  pay  the  Bs.  30,000,  Budd 
Tamayya  should  be  at  liberty  to  apply  to  the  Court  tc^nforoe  the 
payment  of  the  Bs.  30,000  in  the  same  way  as  if  Bu(£  Tamajrfa 
had  obtained  a  judgment,  against  Venkata  Surya  for  the  amount 
But  that  did  not  get  rid  of  the  judgment  of  the  Provincial  Court, 
in  which  it  was  held  that  Buchi  Tamayya  was  not  the  adopted  son, 
and  that  he  was  not  entitled  to  Recover  the  prop^ty.  It  was  a 
judgment  intended  to  prevent  Buchi  Tamayya  from  proceeding 
with  his  appeal  and  to  allow  the  judgment  of  the  Provincial  Court 
to  remain  in  force.  The  decision,  therefore,  of  the  Proviniaal 
Court  stands,  and  being  an  estoppel  between  the  parties  the  rda- 
n&ma  does  not^revent  it  from  having  the  effect  which  would  hare 
been  given  to  ii;  if  the  r&zindma  had  not  been  entered  into. 

Their  Lordships  are  clearly  of  opinion  that  the  High  Court 
was  right  in  aflBrming  the  decision  of  the  Lower  Court,  and  thereby 
holding  that  the  plaintiff  was  barred  by  the  finding  of  the  Pro- 
vincial Court  in  the  suit  between  his  father,  Venkata  Surya,  and 
Buchi  Tamayya.  They  will  therefore  humbly  advise  Her  Majesfy 
to  afi&rm  the  decision  of  the  High  Court,  and  to  dismiss  thd 
appeal.    The  appellant  must  pay  the  costs  of  the  appeaL 

Their  Lordships  wish  to  make  a  remark  with  reference  to  ^ 
record  which  has  been  sent  up.  It  appears  that  over  900  pages  (A 
the  record  have  nothing  to  do  wiiii  the  question  raised  by  the 
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appeal.  It  is  a  great  abuse  for  parties  to  bring  before  this  PirrAPihi 

iolnmal  a  reoord  with  900  pages  of  documents  and  figures,  none 

of  which  have  the  least  bearing  upon  the  case.    It  does  not  appear  g^^^^^ 

ikat  they  were  ever  proved  in  the  first  Court  or  that  they  wefe 

flwr  referred  to  by  that  Court  or  by  the  High  Court.    The  whole 

€l  them  which  were  sent  by  the  first  Court  to  the  High  Court 

hafe  been  incorporated  in  the  record  which  the  High  Court  has 

KQt  op  to  the  Judicial  Committee  for  the  purpose  of  determining 

^  ^peal.    Their  Lordships  have  frequently  called  attention  to 

B^^lar  abosee,  and  a  circular  has  been  issued  directing  the  High 

Cports  not  to  send  up  documents  or  evidence  which  have  no 

bauing  upon  the  case.   The  expenses  of  this  appeal  must  have 

oeaa  enormously  increased  by  that  portion  of  the  record  which 

bi  been  unnecessarily  sent  lip.   Under  these  circumstances  their 

l4)vdBhipa»  in  order  to  prevent  a  repetition  of  such  an  abuse, 

ftpotk  it  right  to  direct  that  the  Hegistrar,  in  taxing  the  costs, 

inSL  tax  them  in  the  same  manner  as  if  the  record  had  not 

atHtoined  quch  parts  as  the  Registrar  may  consider  to  have  been 

Wneeeasarily  and  improperly  introduced  into  it. 

Sohcitors  for  the  appellant — Frank  Richardson  8f  Sadleir. 

SoHcitorB  for  the  respondents — Burton^  Yeates^  Sari  8;  Burtm* 


APPELLATE  CIVIL. 

B^or^  Sir  Charles  A.  Turner^  Kt.,  Chief  Justice^  and  /f  V  A 

Mr.  Justice  Muttusdmi  Ayyar.  0  '  ^  *^  ^ 

BHuNMUGAM  and  another  (Plahttiffs),  Appellants,  1884 

-                                                 December  9 
and   y 

MOIDIN  (DBFEirt)ANT),  Respondent*  // /yV^^'/^3 , 

OW  PrMMblN  CWe,  9.  60Z^Bee$iver,  Appointment  of,  after  decree^Limitation  Act,  / X^3^ 

9,  16 — Ityunction,  ^  ^    ^  fi^    3  ^ 

In  a  nit  brought  in  1S80  by  the  widow  of  a  deceased  partner  to  Wind  up  the  3  V  3^5*" 

fWtmnbip,  the  flurriving  partner  was  prohibited  by  the  Court,  at  the  instance  of  /  ^^CiJ\A^  ^72^ 
tlM  jhhrfilPi  from  oallecting  debts  due  to  the  firm ;  but  leave  was  given  to  apply  ^  *  •      ^  / 

farOieteoofery  of  debts  which  might  become  barred  by  limitation.  ^I'Z    ,  < 

  (  -v  - 

♦  Appeal  74  of  1884- 
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After  deur^,  oa  the  application  of  the  plaintiff,  a  receiver  was  appointed  under 
8.  503  of  the  Code  of  Civil  Procedure  to  collect  outstanding  dehts  for  the  -purpose 
of  execnting  the  decree. 

^  The  receiver  having  sued  in  1883  to  recover  a  debt  which  was  due  to  the  -  firm 
in  1879,  the  suit  was  dismissed  (1)  on  the  ground  that  the  appointment  of  a 
receiver  after  decree  was  ultrd  vires ;  (2)  because  the  debt  was  barred  hj  limitation  : 
Held  (1)  that  the  appointment  of  the  receiver  was  valid;  (2)  that  under  g.  15 
of  the  Limitation  Act  the  suit  was  not.barred. 

This  was  an  appeal  from  the  decree  of  E.  N.  Oyerbury,  Disbiot 
Judge  of  Salem,  in  suit  No.  13  of  1883. 

The  facts  of  the  case  appear  from  the  judgment  of  the  District 
Court,  the  material  portion  of  which  was  as  follows : — 

"  One  Seyoloyammdl,  widow  of  Subbardya  Chetti,  filed  origini|l 
suit  17  of  1880  on  the  20th  October  against  App^ji  Ohetti,  who 
is  second  plaintifE  in  original  suit ^13  of  1883,  and  another,  who 
were  partners  with  her  Iiusband  in  trade  at  Salem.  She  prayed  the 
Court  to  take  the  accounts  of  the  firm,  to  realize  its  assets,  and  f(Mr 
an  .order  directing  Appdji  Chetti  to  pay  into  Court  any  baUaoe 
due  by  him.  She  also  asked  the  Court  to  discharge  the  finn's 
debts  and  to  distribute  the  surplus  among  the  partners  aooordiiig 
to  their  respective  shares. 

"  On  the  29th  October  1880  an  injunction  was  issued  at  the  in- 
stance of  Sevoloyammdl  prohibiting  the  said  App&ji  Chetti  «nd 
another  from  collecting  outstanding  debts  and  compelling  the 
former  to  produce  in  Court  all  accounts,  &c.,  relating  to  the 
partnership.  These  were  duly  produced  and  retained  in  Court  At 
Sevoloyammdl's  request  a  commission  was  |ippoint^d  to  examine 
the  accounts,  and  then  a  second  commission  for  the  same  purpose. 
On  the  final  report  being  received  the  Court  Iried  the  suit  and 
passed  a  decree  on  the  20th  September  1882. 

"  The  decree  was  *  that  the  sum  of  Its.  47,863-12-6,  being  the 
amount  due  to,  or  in  the  hands  of,  the  firm,  be  applied  as  follows 

IsL  In  payment  of  the  debts  due  by  the  partnershipt 

amounting  in  the  wjiole  to  Rs.  4,737-7-9.  * 
2nd.  In  payment  of  the  sum  of  Bs.  34,131-3-6  to  the  plain* 
tiff  as  her  husband's  share  of  the  partnership  assets, 
including  the  amount  of  his  capital  Rs.  25,136-2-3. 
Zrd.  In  payment  of  the  sum  of  Es.  8,995-1-3^  being  tie 
residue  due  to  the  defendant  as  his  share  of  hispait- 
nership  assets. 
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"  And  it  is  ordered  accordingly  that  the  plaintiff  is  entitled  to  BwomaaMM^ 
reooyer  the  said  sum  of  Es.  34,131-3-6,  and  it  is  further  ordered  moidxn. 
that  the  defendant  do  deliTer  to  the  plaintiff  possession  of  the 
hooaes  and  lands  specified  hdow,  and  do  pay  her  her  oosts  in  the 
suit  as  specified  below.' 

"  Thereupon  Sevoloyammil  put  in  a  petition  for  the  execution 
of  the  decree.  A  porticsi  of  the  decree  was  then  executed.  On 
the  SSiih  November  1882  she  put  in  petition  No.  580  of  1882  to 
exeimte  the  remainder  of  the  decree^  praying  also  for  the  return  of 
aooounts,  &c.  She  again  put  in  petition  No.  29  of  1883 
of  the  boofar  io  which  Appdji  Ghetti  objected  on  the 
i  that  the  debts  dfoiQld  be  collected  by  both  parties.  After 
another  petition  to  the  same  effect,  she  piit  in  miscel- 
ition  No.  56  of  1883^  requesting  the  Court  to  appoint  a 
» 8.  sol  eSihe  Oodebf  Civil  Procedure  on  the  ground 
i  of  the  debts  could  not  be  collected  without  resorting  to 
( and  that  she  being  a  female,  was  unable  to  conduct  them. 
^Bi  oompUanoe  with  her  request  Mr.  Wilkinson  appointed 
FiQai,  wh^wm  nominated  by  her,  as  receiver.  The 
ir  Jiasi  by  virtue  of  tihst  appointment,  brought  the  present  suit. 
The  plaintiff  alleges  that  he  is  the  receiver  appointed  by  this 
Court  to  realize  the  outstanding  debts,  &c.,  found  due  to  the  firm 
in  original '0idt  No;  17  of  1880.  The  defendant  in*  this  suit 
easried  on  extensive  money  dealings  with  the  firm  which  ceased 
on  the  29th  November  1879.  The  mutual  accounts  were  balanced 
time  to  time  and  the  sum  due  by  defendant  up  to  the  20th 
1880  is  Bs*  8,925-6-0.  This  sum  was  not  collected  in 
\  of  tiiie  injmuiildiL  issued  in  the  said  suit  on  the  29th 
1880,  as  well  as  in  consequence  of  the. Court  holding 
[the  books,  &c.,  relating  to  the  firm  and  which  were  only 
>  to  the  plainliff  in  Mttrch  1 883.  The  defendant  delay- 
I'^  tiie  aboTO  aiaoaiit^  this  suit  is  brought  to  recover 
at  debt  with  interest. 

The  defendant,  among  other  pleas,  contends  that  the  appoint- 
of  the  plaint  flft  zeoeiver  was  uUrd  vires ^  hence  this  suit 
k  unsustainable ;  it  is  also  barred  by  limitation,  and  that  the  above 
injunction  vrill  not  prevent  this  suit  from  being  barred. 

PfUchard,  counsel  for  defendant,  contended  that  the  ap- 
>  o|  a  receiver  was  iiAr4  f>ires  under  s.  503  of  the  Code 
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ikanmoQMM  of  Civil  Procedare,  as  the  propa*t7  oeased  to  be  the  *^  gubjeot  of 
l£o^,  a  suit after  the  final  decree  was  passed  in  original  suit  17  ti 
ISSOf  and  relied  on  oertain  authorities  for  his  oontention  (Collett 
on  Speoiflc  Belief  Act,  s.  44.  Collett  on  Injunction,  pp.  198,  300). 

The  plaintiff's  vakil  supported  the  appointment  of  reoeivsr  on 
the  ground  that  the  books,  accounts,  &c.^  were  virtuallj  under 
attachment  of  this  Court. 

I  have  no  doubt  whatever  that  s.  503  refers  onlj  to  the  ap- 
pointment of  a  receiver  during  thependency  of  a  suit  It  seems  to  me 
that  this  Court  should  have  in  its  order  to  the  o(»nmis8ionfl», 
appointed  a  receiver  also,  to  collect  all  outstandings  due  to  tfai^ 
firm.  His  duties  might  have  continued  after  decree  until  fisai 
adjustment.  As  it  is  the  decree  does  not  provide  for  the  realintum 
of  the  debts.  Hence  the  plaintiff  found  a  difficuliy  in  executing 
it,  and  so  applied  for  a  receiver.  In  tins  the  plaintiff  ened.  Bhe 
or  the  other  parties  to  the  decree  should  hove  asked  for  a  review 
of  this  Court's  judgment  or  appealed  to  the  High  Court.  To 
appoint  a  receiver  after  a  final  decree  is  passed  is  opposed  to  the 
spirit  of  the  s.  503,  which,  though  not  expressly,  jret  tadtij  refers 
to  proceedings  pendente  lite  (see  CoUett's  Speoifio  Belief  Aot,  pp. 
234,  237.  Collett  on  Injunction  and  Appointment  of  Beoeiver,  pp. 
198  and  200). 

It  is  also  argued  that  the  books  and  aooountB,&o./ were  under 
attachment.'  This  is  notihe  case  as  the  documents  were  produced 
into  Court  by  App&ji  Chetti  upon  notice  under  s.  190  iesued  at  the 
instance  of  Sevolojammdl  in  petition  No.  514  of  1880. 

I  now  pass  to  oonsider  the  plea  of  limitation.  It  is  argued  by 
defendant's  counsel  that  so  long  as  Mr.  Hannyngton's  order,  dated 
29th  October  1880,  made  special  provision  for  the  recovery  of  the 
debts  which  might  be  barred  by  limitation  or  otherwise,  the  injune- 
tion  issued  will  not  save  the  bar. 

Mr.  Hannyngton's  order  on  petition  No.  516  of  1880  is  datf^ 
He  forbids  first  and  second  defendants  from  cdlecting  any  deUii 
due  to  the  firm,  but  directs  special  application  to  be  made  in  legaid 
to  debts,  the  recovery  of  which  might  be  barred  fay  limitatiaa  fit 
otherwise.  Hence  the  plaintiffs'  powers  of  recovery  of  debts  mm 
in  no  way  restrained,  while  the  first  and  second  defendants  ooald 
have  applied  to  this  Court  within  the  statutory  period  for  tb§ 
recovery  of  debts  liable  to  be  barred. 
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^  It  kloxtiifflrappaientikat  the  plaintiff  Sitokmp^mc. 
tte  Gbfuft  had  poaaaflOOQ  of  the  aooounts,  hooks,  &o.,  she  had  no  Moiqpr. 
WtBm  of  aaoeartaimng  what  dehts  were  or  were  not  haired.  This 
iinot  the  eaee,  as  hefore  decree,  the  parties  or  their  agents  had 
iMW  to  the  aeoounts  in  the  Commissioner's  hands  and  they  had 
aoqple  time  and  i^portaniiaes  to  make  themsdves  informed  of  the 
Biteie  of  the  debts. 

^  It  might  he  argued  that  tiie  decree  in  original  suit  ^o.  17  of 
1880  is  not  finaL  I  think  it  is  final,  for  it  has  awarded  that  the 
{hotiff  10  entitled  to  recover  Rs.  34,000  and  odd,  &o.,  and  all 
tfe  other  reliefs  j^yed  for  excepting  the  mode  of  realissation  have 
twen  granted.   The  parties  treating  the  decree  as  such  took  out  * 

^Earths  above  reasons  Ifind  on  the  first  issue  that  the  suit  is 
ntwhimable,  and  on  the  second  that  the  debt  is  barred. 

^ItiiereloredisKUsathe  suit.  Each  party  to  bear  his  own  costs." 

The  plaintifb  appealed  to  the  High  Court  on  the  following 
plMdi: — 

(1)  The  a{^intment  of  the  receiver  is  not  ultrd,  Hres  as  held 

by  the  Lower  Court. 

(2)  Even  if  it  were,  the  suit  is  sustainable,  inasmuch  as  he 

holds  the  appointment  by  virtue  of  the  order  of  the 
Court  and  inasmuch  as  the  parties  really  interested  in 
the  suit  are  made  pladntiffs  already  and  one  oi  tihem  is 
ready  to  verify  the  plaint. 

(3)  The  suit  is  not  barred.  * 

(4)  The  Lower  Court  did  not  properly  co»strue  the  injunction 

order  and  its  effect  has  not  been  rightly  understood. 
Hjt.  Orani  for  appellants. 

The  Advocate-Oeneral  (Hon.  P.  (y Sullivan)  for  respondent. 

He  judgment  of  the  Court  (Turner,  C.J.,  and  Muttiis&mi 
Aj^aii^  J.)  was  delivered  by 

ToBirsR,  C.  J.— There  is  nothing  in  the  Code  of  Civil  Procedure 
uMA  Umits  the  power  of  the  Court  to  appmnt  a  receiver  after 
^MBBe  where  this  course  is  necessary  or  proper.  The  Judge's  ruling 
m  this  point  cannot  be  sustained.  The  further  question  arises 
linfiier  the  suit  is  barred  by  limitation.  It  is  barred  unless  the 
fWrrtBions  of  s.  15  of  the  Limitation  Act  apply. 

It  appears  that  one  of  two  partners  died.   His  widow  brought 
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ftHVMiiroAM  a  Bmt  against  the  surviving  partner  to  wind  up  the  pa^  and 
M(»Dur.  ^^^^  October  1880  she  obtained  an  order  prohibiting  the 
surviving  partner  from  ooUeoting  any  sums  due  to  the  firm.  The 
Judge,  in  granting  the  order,  intimated  that  application  might  be 
made  for  the  recovery  of  any  debts  which  might  become  haired  by 
limitation  or  otherwise. 

It  is  argued  that  this  injunction  did  not  prevent  the  institution 
of  suits ;  but  an  order  prohibiting  l^e  collection  of  debts  is  an 
order  prohibiting  their  collection  by  suits  or  otherwise.  Againi 
it  is  argued  l^ere  might  have  been  an  application  for  a  special 
order.  This  is  true,  Ibut  the  persons  having  l^e  right  to  sue  were 
^     not  bound  to  make  such  application. 

The  law  places  the  person  interdicted  from  collecting  debts 
under  a  disability,  and  s.  15  of  the  Limitation  Act  was  intended 
to  prevent  the  accrual  of  any  injuiy  to  the  person  so  interdidted 
from  such  disability.  The  surviving  partner  could  not  have  mx^ 
without  violating  the  injunction  laid  upon  him.  The  widow.  «f 
the  deceased  partner  could  have  sued  alone  if  the  surviving  partaw 
had  refused  to  join  her  in  the  suit,  but  as  she  was  aware  of  .Si9 
prohibition  imposed  on  him,  we  consider  she  was  justified  in  nql 
filing  a  suit.  Under  the  circumstances,  the  section  in  our  }ud^ 
ment  applies,  and  tha  plaintiffs  are  entitled  to  a  deduction  of  fkff 
period  from  the  date  of  the  injunction  up  to  date  of  the  appointr 
ment  of  receiver. 

The  decree  will  therefore  be  set  aside  and  the  case  remanded 
for  retrial  oit  the  other  issues  including  an  issue  as  to  whether,  not- 
withstanding the  deduction  of  the  period  of  time,  the  suit  is  not 
barred  by  limitation. 

All  costs  of  this  appeal  incurred  hitherto  will  abide  and  follow 
the  result. 

As  to  the  memorandum  of  objections,  if  the  suit  is  dimnisiwid, 
there  is  no  reason  why  defendant  should  not  receive  all  his  costs* 
The  costs  of  the  objections  will  also  abide  and  follow  the  result 
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APPELLATE  CIVIL.;  *F; 
Bdr  Ckark^  A.  Turner^  Kt.^  CkbfJm^^  and  Mr.  Jmtmi 
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WDHTATHA.  ABB  ANOTHER  (DEFENDANTS  NOS.  ^  AITB  8^  1884. 

Petitionees,  ^P"^^^* 
and 

BUBBAMANTA  asd  ihoihbb  (Punrnir  aso  Dimsm  No.  JlS^J7J 

Oml  Cawrtt  Ad,  i.  l3r-^miMRetioit—8iikfir  pmnition—Si^fttt-maUtr  of  jo 

In  suits  for  partition  the  \^ae  of  the  property  of  which  the  plaintiff  claims  a  ^  ^  ^9 * 

re,  and  not  the  value  of  the  share  claimed,  determines  &e  juxildiotioil  of  the  '  / 

under  8. 12  of  the  Madras  Civil  Courts  Act,  1873.  2^         .  X  9^- 

!tHi8  was  an  application  to  the  High  Court  under  s.  622  of  the  ^fr^  ,  d/^ . 
Code  of  Civil  Procedure  by  Vydinatha  Ajjm  and  Panchapakdsa  ^36^ 

defendants  Nos.  2  and  3  in  Suit  Kd.  1  of  1882  on  the  flia 
of  the  District  Munsif  of  Tanjore,  to  set  aside  the  decree  in  the  said  ^  C.i J-  Of  8. 
suit  passed  under  s.  522  of  the  Code  of  Civil  Procedure,  eonfirm- 
an  award  of  arbitrators.  The  iouith  ground  on  which  the 
was  impugned  was  that  tba  IMsfaicrt  MAnfflFs  Court  had 
no  jurisdiotion  to  entertain  the  suit,  inasmuch  as  the  subject- 
matter  exceeded  Us.  2,500,  the  pecuniary  limit  of  the  jurisdiotion 
of  the  Court.  The  suit  was  brought  by  Subramanya  Ayyan 
agaonst  his  three  brothers  for  partxfikm  of  &mily  propert^f  and 
one-fourth  share  claimed  by  the  plaintifi  was  valu^  in  the  plaint 
at  Es.  1,641-12-0. 

Mr.  Siibramanyam  for  petitioners. 

lb.  Dmir^'dyyar  and  Bhdshyam  Ayytmgir  iot  f^ondeuts. 
The  Cawtt  (TnxBer,  0J[.,  and  Zeman»  3*)  deliyered  the 
following 

Judgment  : — The  suit,  as  brought,  properly  asked  for  a  parti* 
tion  of  the  whole  of  the  famiijr  piopetrty  and  ^e  award  of  posses* 
to  tlie  plaintifl  of  sm^  a  share  ^ereiti  as  might  fall  to  Mmt. 


8U 

l^mg  an 


*  Civil  KeTiaion  Petition  272  of  1883. 
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VtdxnXtha  tJnless  there  was  an  agreement  avoiding  the  necessity  for  a  genaral 
SuBBAMANTA.  partition  among  the  several  members^  the  share  of  any  one 
member  could  hardly  be  ascertained ;  but,  whether  this  be  so  or 
not,  the  whole  property  is  subjected  to  the  Court  for  the  purpose 
of  partition,  and  the  relief  claimed  can  only  be  awarded  by  a  Court 
which  has  a  pecuniary  jurisdiction  sufficient  in  amount  to  aUov 
it  to  entertain  a  suit  for  the  partition  of  the  whole  estate.  It  is 
not  denied  that  the  value  of  the  whole  property  is  in  exoes  of  the 
peouniaiy  limits  of  the  Munsif  s  jurisdiction.  We  must,  therefore, 
set  aside  the  proceedings  subsequent  to  the  institution  of  the  suit 
and  direct  the  Court  of  First  Listance  to  return  the  plaint  to  the 
plaintiff  for  presentation  in  l^e  proper  Court  Each  poriy  will 
bear  his  own  costs  incurred  up  to  this  date. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  MuUmdmi  Ayyar  and  Mr.  Justice  SutAm. 

SUBBAEAYANA  and  awotheb  (ItomrDAOTs  No.  2  aot  No.  3), 

Appellants, 

and 

SUBBAKKA  Aim  anotheb  (PLAnmPF  abb  Dsfendant  No.  4), 

BBSPOHDlOrES.* 

MindA  Zmt^Parent  and  ehild^Duty  ojmmto  mnkntam  mothtr. 

AoGordi&g  to  Hindd  Iaw,  a  son  is  bound  to  support  Yda  aged  motiier  whsHkm 
or  not  ha  has  inherited  property  from  his  father. 

This  was  a  suit  hrought,  in  formd  pauperis ,  hy  SatiraHa  SubbaUi 
to  recover  bom  her  sons  Satiralla  Bamanna,  Subbordjana,  Pedds 
Munappa,  and  Muni  Bachappa»  Bs.  68  a  year  for  life  for  lisr 
maintenance  and  Bs.  50  for  "  house  and  utensils." 

The  plaintiff  alleged  that  the  defendants  turned  her  out  of 
their  house  in  October  1880  and  refused  to  maintain  her. 

The  District  Mdnsif  of  Falaman^r  (T.  Sw4mi  B&u)  dismiflsel 
the  suit  on  the  groimd  that  the  defendants  had  taken  no  property 
from  their  father,  and  were,  therefore,  not  bound  to  maintATn  tbe 
plaintiff. 

•  Second  Appeal  660  of  1883. 
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On  appeal,  the  District  Judge  of  North  Arcot  (D.  Buiok)  found  SuBBA&iTAMA 
that  by  agreement  between  the  defendants  Muni  Rachappa  had  flnyJ!^^^^ 
undertaken  to  support  the  plaintiff,  and,  citing  Savitribdi  v. 
LaximiMi,  (1)  Manu,  ch.  VIII,  pi.  389  ;  Thakoobdi  v.  Rdmdbdi,{2) 
held  that  all  the  defendants  were  bound  to  support  the  plaintiff 
whether  or  not  they  inherited  property  from  their  father.  The 
DiBtrict  Judge  decreed  that  the  defendants  should  pay  to  plaintiff 
Es.  5  a  month  from  the  date  of  the  plaint,  viz.,  on  the  Ist  of 
October  and  1st  of  March  in  each  year  Rs.  30,  for  maintenance, 
Subbardyana  and  Pedda  Munappa  appealed  to  the  High  Court, 
making  Subbakkd  and  Muni  Rachappa  respondents  to  the  Appeal, 
on  the  grounds — 

(1)  that  the  plaintiff  was  a  party  to  the  arrangement  by 

which  Muni  Rachappa  contracted  to  support  her  ; 

(2)  that  sons  were  not  bound  to  support  their  mother  unless 

they  inherited  property  from  their  father. 
Ananddcharlu  for  appellants. 
Mr.  Powell  for  respondent  No.  1. 

The  Court  (Muttusdmi  Ayyar  and  Hutchins,  JJ.)  delivered  the 
following 

Judgment  : — Respondent  No.  1,  the  plaintiff  Subbakkd,  is  the 
appdlants'  mother,  and  the  respondent  No.  2  is  their  brother. 
SubbakkA  brought  this  suit  against  her  sons  for  maiutenance,  and 
the  appeUants  denied  their  liability  for  the  claim.  They  alleged 
that  they  inherited  no  property  from  their  father,  and  contended 
that  at  a  division  among  the  brothers  made  in  1868  it  was  arranged 
that  the  respondent  No.  2  should  take  a  house  and  jewels  of 
Es.  150  in  value,  which  had  been  left  by  their  father,  and  maintain 
the  first  respondent,  that  the  appellants  should  pay  their  father's 
debts  amounting  to  about  Rs.  1,000,  and  should  not  be  liable  for 
their  mother's  maintenance.  The  District  Judge  held,  on  appeal, 
that  the  appellants  were  bound  to  maintain  their  aged  mother^ 
though  they  had  inherited  no  property  from  their  father,  and  that, 
if  the  arrangement  which  they  set  up  were  true,  it  would  only 
enable  them  to  claim  contribution.  It  is  argued,  on  appeal,  that 
respondent  No.  1  was  a  party  to  the  arrangement  made  with  the 
respondent  No.  2,  and  that  the  sons'  obligation  under  Hindu  Law 
to  maintain  his  aged  mother  irrespective  of  paternal  property  is 

(I;  I.L.K.,  2  Bom.,  573.        (2)  Borr.  487  (cited  at  I.L.R.,  2  Bom.,  592). 
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BwBULiYMxk  not  legally  enforceable.  It  was  not  alleged  in  the  Courts  below 
SrBBAKKi.  mother  waa  a  party  to  tli0  arrangement  set  up  by  tke 

appdflnts,  and  iro  azs  not  at  to  peemit  new  qmnt&mm  of 

fact  to  be  raised  on  second  appeal.  The  texts  cited  by  the  District 
Judge  show  that  sons  are  bound  to  maintain  their  aged  parents, 
and  we  are  referred  to  no  authority  by  the  appellanta  in  support 
of  their  oontmtion.  niis  appeal  |aib,  aaiiim  ^Sim&n  it  with 
cxmAb. 


APPELLATE  CIVIL. 

B^i^  Sir  OiarhB  A.  Tmmet^,  Kl,  OhitfJmtke^ 
md  Mr.  Jmim  Mutolfkyk  . 

1S84.  OHATHUNNI  Ain>  oteebs  (ThanamAsm),  Apf]i¥2Jjm, 

NoTember  20.  , 
  and 

Matakur  Lmo  mkd  Om^w^Inheritance—Issm  of  parmti9  f$wtntf  hg  iH^fkmA 

system*  of  law. 

Where  a  woman  belonging  to  n  Malabar  tarwad  governed  the  HanzflUi- 
katayam  law  (succession  by  nephews)  has  iifBO  liy.ft  man  who  is  governed  hf  Hit 
Makatayam  law  (saooesdon  by  Mms),  saeli  iino,«n  jfrjmAf00h  oiaitib^  to  IMr 
itt&er'i  property  in  aooordeoioe  witli  thd  HiteteTUi  him  and  to  ttapeogti^ii 
their  mother's  tarwad  m  aoeordanoe  tilth  tfcallMftbiilMtlayaaa  lair. 

This  was  an  appeal  from  the  decree  of  V.  P.  de  Rozario,  Subordi- 
nate Judge  of  North  Malabar,  in  suit  29  of  188:^,  dated  SOtii  Ootobtf 
1882.  . 

The  plaintiff  ,  NangilM  S^ikaxan,  and  his  two  younger  brotiMn 

Bned  Nangil^ri  Od^nan  and  eight  others  (1)  to  remore  Odinan 
from  the  oflSoe  of  kamavan  of  the  Naiigil^ri  tarwad  ;  (2)  for  a 
declaration  that  defendants  5  to  9  were  not  members  of  that 
tarwad ;  (3)  to  preyent  defendant  |7o.  6  Iran  interfexing  witii  Ilia 
management  of  the  tarwad  property ;  (4)  ti»  l^m  Sankazan  made 
kamavan ;  (5)  to  recover  ^bertain  tarwad  property  oonyeyed  l{y 
Od^nan  to  defendants  2  to  4  by  way  of  gift. 

The  Subordinate  Judge  decreed  dliliw  (2),  (8),  and  (t^ 

— I   v    ■     ■   ■ — 

«  Appeal  60  of  IS^. 
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Defendants  5,  6,  7,  and  9  appealed  against  the  decree  on  daima  Chathukni 
\^  aad  (3)  making  the  plamtiifs  and  defendant  No^  1  respondents.  84inuaAir» 
k»  iTbB  appeHantft  and  respondMtB  belonged  to  the  Tiyan  oaste. 
i  .'The  plaintiffs'  case  was  that  they  and  defendant  No.  1  belonged 
lo  the  Nangil^ri  tarwad,  which  was  govenicMl  hy  the  Marumakata- 
jam  law  (succession  by  nephews)^  and  that  Katkandi  Chathunni 
l^dieff  and  his  brothers  (defendants  5  t5  9),  who  were  the  issue  of 
a  woman  called  Chiruda,  a  member  of  the  tarwad,  by  Katkandi 
Chandu,  a  Tiyan  of  South  Malabar,  who  followed  the  Makatayam 
law  (succession  by  sons),  had  no  right  or  connection  with  the 
Kangileri  tarwad.   Upon  this  question  the  judgment  of  the  Sub' 
ordinate  Judge  was  as  follows  : — 

"  Defendants  5  to  9  are  the  issue  of  this  marriage,  and  the  ques- 
tion before  the  Court  is  as  to  the  law  by  which  they  are  governed — 
ivhether  it  is  Marumakatayam,  which  would  make  them  members  of 
their  mother's  tarwad,  or  Makatayam,  by  which  they  would  become 
members  of  their  father's- family,  or  whether  they  are  governed  by 
both  laws.    There  has  been  no  decision  on  the  status  of  the  off- 
9pnxig  'dl'  a  tfakatayam  Tiyan  )3^'  8  Marumakatayam  woman. 
The  judgment  in  Original  Suit  28  ol  1S73  of  the  late  Subordinate 
Judge  of  Calicut,  K.  Raman  Ntiyar,  merely  decided  that  a  Tiyan 
wosnan,  governed  by  Marumakatayam,  does  not  forfeit  her  right  to 
M6c  lamily  property  by  her  having  Been  onoe  married  to,  but  subse- 
quently divorced  by,  a  Tiyan  who  followed  tlie  Makatayam  rule. 
The  decision  of  the  late  Principal  Sadr  Ami'n  of  Tellicherry,  K. 
Kriflhna  Menon,  in  Original  Suit  No.  29  of  1865  cited  at  the  hear- 
ing was  on  the  question  whetiia^'iite  son  of  a  Mapilla  following 
Makatayam  rule  by  a  woman  of  a  Marumakatayam  family 
was  entitled  to  a  share  in  his  father's  property.    The  question  was 
decided  in  the  affirmative.    The  Sadr  Amin  observed  that  the 
father  was  a  Muhammadan,  andtiia^  as  faar  as  he  was  concerned, 
the*  Muhammadan  law  was  the  guide ;  fSiat  tiie  son's  succession  to 
the  kamavanship  of  the  tarwad  was  a  pure  accident,  and  did  not  in 
the  least  extinguish  his  right  of  succession  to  his  father's  estate; 
and  Hist  'the  faot  of  a  man's  status  being  governed  by  two 
Opposite  mles  of  descent  maf  appear  at  first  sight  somewhat  ludi- 
crous, but  a  moment's  thought  mil  show  that  it  is  not  an  impossi- 
bility in  a  ooimtry  where  a  man  of  a  family  whose  right  of  in- 
bsritonoe  inns  through  ibe  male  lilE^  is  allowed  to  marry  frpm  a 
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Obatxttkiix  family  whoso  right  of  iaheritanoe  nins  through  the  female  lme» 
SAHXABAir.  ocourrence  of  suoh  anomalous  oases  as  this  must  last  as  long 
as  the  imoi&aloiis  BjfAmk  of  ioliefitaaoe '  is  pormittod.'  This 
decision,  notwithstanding  the  laagoftge  employed,  does  not  n&m 
what  some  of  defendants'  witnesses  assert  that  a  man  of  a  Maruma- 
katayam  tarwad  whose  father  is  a  Makatayam  man  is  governed  by 
two  opposite  laws  hj  whioh  the  tarwad  piopertj  passes  to  his 
nephews  and  Im  ielf-4|(0quired  property  to  his  sons.  This  double  law 
of  inheritance  is  what  Mi*.  Holloway  in  Appeal  Suit  No.  110  of 
1861  termed  a  ^piehald'  system  of  descent.  Ho  decided  against 
the  validity  of  &t»  oustoni*  Hr.  Wigiam  in  his  Commentaiy  oa 
Malabar  Law,  page  152^  ohserves  *  that  the  custom  exists,  not* 
withstanding  the  attempts  of  the  Courts  to  stifle  it,  seems  to  be 
undoubted.'  In  this  work  Mr.  Holloway's  judgment  is  referred 
tO|  aa  also  two  other  oaees,  om  in  which  the  late  &idr  Court  qaes- 
ticxied  the  propriety  of  two  distinct  laws  of  inheritance  preTaiHag 
in  the  same  family,  and  the  other  hefore  the  Privy  Oonneil  in 
whioh  the  custom  was  held  not  sufficiently  estahlished. 

^In  Appeal  Suit  STo.  144  of  1875  on  the  file  of  this  Conrt 
question  arose  whether  tike  issue  of  a  Makatayam  Mapilla  hy  a 
Marumakatayam  woman  was  governed  hy  the  Makatayam  or*  the 
Marnmakatayam  rule.  My  deoLsion  upholding  the  former  rule 
was  upheld  hy  the  High  Oourt  in  Seeend  A|^>eal  No;  816  of  1880. 
The  High  Oourt  observed  '  that  it  is  not  the  legal  consequanoe  Of 
the  marriage  of  a  Muhammadan  in  whose  family  succession  is 
governed  by  the  Makatayam  law  with  a  Muhammadan  lady  in 
whose  family  suoh  saeeesskni  is  go^ranied  hy  the  Marumakatayain 
law  that  succession  to  the  property  of  the  husband  will  be  governed 
by  the  Marumakatayam  law;  and  if,  under  the  circumstances,  it 
would  be  competent  for  the  hi^band  or  the  descendants  of  the 
maniage  to  elect  that  mmenon  ebMUL  be  governed  by  the  one  or 
the  other  law,  it  is  found  that,  so  far  as  evidence  can  be  gathered 
of  an  intention  from  the  manner  in  which  the  property  was  enjoyed, 
the  husband  and  his  descendants  in  the  case  before  \is  intended  to 
iietein  the  Makatayaan  law." 

''In  Thathu  BaptiUt/  v.  Chfkayath  Wiathti  (1)  a  Tiyan  governed 

by  the  Marumakatayam  rule  claimed  the  guardianship  over  Ms 

 •      ^  . 
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children  by  his  deceased  wife  who  followed  the  eame  rule.   The  CKAravmn 

IB  as  muoh  the  guardian  and  g^^m^^n^. 

|ept86entative  for  all  purposes  of  ^perty  of  every  member  within 
{He  tarwad  as  tho  Roman  father  or  grandfather;  moreover,  the  rela- 
tion of  husband  and  wife  does  not  in  Malabar  disturb  this  condition. 
Ibose  children  haye  no  olaim  whatever  upon  the  property  oi  their 
iMher,  but  thdbr  rights  are  entirely  in  that  of  their  kamavan's 
family."  The  reasonable  deduction,  fr  nr;  the  language  employed 
)y  the  High  Court,  appears  to  me  to  be  that  if  marriage  disturb 
tib  condition,  and  the  children  iiad  a  claim  upon  the  property  of 
their  father,  the  dedsion  would  have  been  the  other  way. 

"  These  are  nearly  all,  if  not  all,  the  decisions  which  have  any 
bearing  upon  the  question  now  before  the  Court,  and  none  of  them 
is  deijisivd  on  the  point  in  dispute." 

After  disouBsing  the  evidence,  the  judgment  proceeded  as 

^  j^^JP^©  evidence  on  the  side  of  defendants  is  wholly  insufficient 
to  outweigh  &b  evidence  on  the  part  of  plaintiffs  showing  the 
,f|9^jpo0c  of  custom  acted  upon  by  which  the  issue  of  Mamma- 
latayam  woman  by  a  Makatayam  man  become  -members  of  their 
father's  familj-,  losing  all  right  to  their  natural  tarwad.  In  the 
^rcjBent  case  defendants  5  to  9  lived  with  their  father,  assumed  his 
iwjErily  name,  inherited  his  property,  and  discharged  his  debts. 
Fifth  defendant  has  fui-ther  contracted  a  marriage  in  Calicut  with 
a  Makatayam  woman,  and  his  son  examined  as  a  witness  (fourth 
witness)  by  plaintiff  states,  truly  enough,  that  he  is  heir  to  his 
fadieffa  pc^jfpesty  and  is  entitled  to  his  acquisition  including  what 
his  father  derived  from  his  own  father,  the  witness'  grandfather. 
From  this  it  is  clear  that  if  defendants  are  to  be  held  governed  by 
Makatayam  to^  enable  them  to  inherit  to  their  father  wd  Maru- 
makatayam  to  saooeed  to  th^  tarwad,  the  two  systems  will  come 
into  conflict,  for  according  to  Marumakatayam  defendants'  acquisi- 
tions will  be  claimed  by  their  tarwad  and  according  to  Makatayam 
by  thdr  offspring.  Which  is  to  prevail  f  If  Marumakatayam, 
then  all  the  ^fafleendants  of  the  mixed  marriage  now  recognized  as 
Makatayam  will  become  Marumakatayam,  a  transformation  which 
no  Court  will  lend  its  aid  in  effecting,  for  it  cannot  be  concealed 
there  is  a  wide  feeling  of  discontent  with  the  Marumakatayam 
qitam  anumg  the  classes  which  are  governed  by  it,  and  by  none 
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OHATHiTinn  is  the  hardship  of  the  rule  si^ltyMitlum  hy  Tijans,  who,  having 
Saxxamax.  adopted  a  system  of  marriage  axtd  aoqtdzed  wiili  it,  aa  lii&tiatKdd 
consequence,  a  love  for  their  ofiFspring,  are  debarred  by  this  system 
*  from  transmitting  to  them  their  acquisitions  which  descend  to  soiBfi 

remote  relation  who  is  not  nnfrequently  a  third  or  fonrUi  ocunof 
the  acquirer.  In  the  present  case  th«re  is  soffidesit  e^deaoe  of 
the  existence  of  the  custom  asserted  by  plaintiffs  in  justifying  my 
holding  defendants  5  to  9  to  be  members  of  their  father's  family 
governed  by  Makatayam  rule,  and  that  they  have  no  right  to  be 
considered  members  of  plaiiitift'ilavwiMl?^ 

The  grounds  of  appisal  were  as  follows : — 

"  (1)  Because  the  Lower  Court  was  wrong  in  assuming  the 
existence  of  the  institution  of  marriage  among  the 
Tiyans  in  the  senae  in  whioh  marriage  is  reoogmsed 
in  Hind6  Law. 

"  (2)  The  Lower  Court  was  wrong  in  saying  that  a  female 
member  of  a  Marumakatayam  tarwad  and  her  issue 
lose  their  interest  in  Ibar  tarwad  by  her  marriage 
with  a  man  who  f  oUows  a  di^bcent  law. 

"  (3)  The  Subordinate  Judge  ought  to  hare  found  that  by 
custom  the  defendants  5  to  9  have  not  lost  their 
interest  in  their  natuzal  tarwad  by  the  marriage  of 
their  mother, 

"  (4)  Because  the  conduct  of  the  parties  shows  that  the 
appellants  have  not  given  up  or  forfeited  their 
right. 

"  (5)  Because  the  injtmotion  prayed  for  ought  not  to  have 
been  granted,,  the  fifth  defendant  being  the 
kfonavan. 

(6)  Because  the  fiftb  defendant  lias  the  right  to  manage 
the  tarwad  properties?'  • 
Mr.  Shephard  for  appellants.  ^ 
The  Advocate-General  (Hon.  P.  O^Suliivan)  for  respondents. 
The  Court  (Turner,  C.J.,  and  HntcMns,  J.)  delivered  the  fol- 
lowing Judgment : — 

The  question  raised  in  this  appeal  is  whether  or  not  the 
children  of  a  lady  governed  by  Marumakatayam  Law  and  of  her 
consort  who  was  governed  by  the  JMAkatayam  Law  lose  all  riglii 
in  the  property  of  their  mother's  tar^pmd  P 
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erf  tlie  appellants'  witnesses,  who  claimfi  to  be  an  authority  Ohathvuni 
fllatton  of  saooesaion,  indieatee  what  appears  to  ns  the  right  SAKKABiir. 
pincaple  for  the  decision  of  the  question.  He  says  that  it  is  fhe 
natural  right  of  the  children  of  the  lady  to  derive  from  their 
^mother  such  rights  of  inheritance  as  would  ordinarily  pass  to 
HkSireQ  xmdar  the  peoaliar  Law  of  MflMa^islcalayam.  It  lies  on 
^■hoBe  who  would  deprive  ihenl  of  that  right  to  prove  that  the 
"eostomary  law  disallows  their  succession. 

It  has  no  doubt  been  asserted  that  the  descent  of  property  from 
bther  according  to  Makatayam  Law  and  from  the  mother 
^piooQrding  to  Miuramakatayam  ToB^  m  one  sad  the  same  family  is 

m  inecmgruity .    But  similar  incongruities  are  not  unknown  to  the 
elsewhere.    Ordinarily,  no  doubt,  the  succession  to  immovable 
is  governed  not  by  personal  but  by  local  law. 

I^There  this  is  the  case,  as  in  England^  we  may  find  property 
aoodrding  to  the  genexaTIttir^  and  property  descending 

ig  to  a  special  local  law,  to  different  members  of  one  and 
le  family.    Thus,  the  eldest  son  may  succeed  to  one  estate 
of  the  general  law  of  primogeoitisre  atid  the  youngest  to 
?%rtae  of  the  custom  of  Boxongh  English,  and  all  the 
in  equal  shares  to  a  third  in  virtue  of  the  custom  of  Gavel- 
iind.   Again,  if  an  Englishman  has  married  a  lady  enjoying 
property  governed  by  the  law  of  a  foreign  oountry,  the  children 
inhmt[their  father's  immovable  property  in  England  accord- 
ing to  English  law  and  their  mother's  immovable  property  in  the 
foreign  country  according  to  the  law  of  that  foreign  country. 

Prifiid  facie  then,  where  a  Makatayam  man  has  married  a 
:atayam  lady,  the  issue' wtmld  be  entitled  to  their  father's 
>peity  in  accordance  with  the  rules  of  Makatayam  Law  and  to 
le  property  of  their  mother's  tarwad  in  aooordance  with  the 
:atayam  Law. 

case  the  evidenoe  adduced  by  the  respondents  to  prove 
fhe  contrary  is  far  too  slight. 

Five  witnesses  were  examined  by  the  respondents  on  this  point. 
IB  first,  no  doubt,  asserted  the  existence  of  this  custom,  but  was 
to  illustrate  it  by  any  case  in  which  there  has  been  an 
pdevolution  of  property.   He  too  is  contradicted  by  his  own 
annexion,  the  fifth  witness  for  the  respondents,  who  supports 
it's  oaae,  claiming  his  father's  property  under  the 
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OHATsumri  Makatajam  Law  and  his  mother's  under  the  Marumakatayam 
SiLK^RAH.  The  second  witness  asserts  the  existenoe  of  the  oustom,  hut 

he  too  can  give  no  instance  in  which  children  have  been  deprived 
of  their  rights  in  the  property  of  their  mother  whose  family 
followed  the  Marumakatayam  Law. 

The  third  witness,  a  vakil  in  the  Munsif  s  Court  of  Fainid, 
affirms  that  the  custom  exists,  but  he  is  unable  to  expl^a  it|  aad 
he  cannot  give  any  instance  in  which  it  has  operated. 

All  that  the  fourth  witness  says  is  that  his  mother  is  a  Maru- 
makatayam lady,  and  that  he  has  no  idfjtA  in  the  property  of  her 
tarwad. 

The  evidence  of  the  first  witne^  for  the  respondents  explains 
what  is  possibly  the  foundation  of  opinians  given  by  him  and 
other  witnesses  for  the  respondemts.  He  says  that  in  some  families 
the  ladies  receive  dowers  in  extinguishment  of  their  claims  upon 
the  family  property,  whether  the  family  follows  Makatayam  or 
Marumakatayam  Law.  This  makm  against  the  respondents'  con- 
tention and  tends  to  show  that  &e  onstQin  alleged  may  be  a  mere 
matter  of  contract.  The  fifth  witness,  whose  mother  is  a  member 
of  the  Nangil^ri  tarwad  to  which  the  respondents  beh^g,  asserted 
he  was  in  the  enjoyment  of  rights  imder  both  laws,  iliai;  lie 
followed  Marumakatayam  Law  as  far  as  his  mother's  propazfies 
were  concerned,  and  Makatayam  so  far  as  his  father's  properties 
were  concerned,  and  he  explicitly  denied  the  existence  of  the  custom 
alleged  by  the  respondents.  The  third  witness  for  the  appeOants, 
who  professed  to  be  a  referee  in  caste  disputes  among  Tiyans  (the 
caste  to  which  the  parties  belong),  supported  the  appellants^  allega- 
tion that,  on  the  marriage  of  a  Marumakatayam  lady  to  a  Makata- 
yam husband,  neither  she  nor  £he  Children  who  may  be  bom  to 
her  lose  their  right  by  Marumakatoyam  Law  to  the  property  of 
their  mother's  tarwad.  He  gave  as  an  instance  the  cme  of  a 
vakil  whom  he  mentioned,  and  whose  house-name  shows  he  is  a 
member  of  his  mother's  tarwad* 

The  fourth  witness  for  the  appellants  supports  their  case  and 
asserts,  as  we  have  observed,  that  the  right  of  the  children  is 
derived  from  their  relationship  by  blood.  He  mentioned  that  his 
niece  had  married  a  Makatayam  liiisbaiid  who  had  died,  and  that, 
although  she  continued  to  reside  wItE  her  hz^ther-in-lawi  her 
children  lived  with  him  in  their  mother's  tarwad. 

The  case  cited  by  the  Subordinate  Judge  decided  that  a  Tiyan 
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voman  following  the  Manimakatayam  Law  does  not  forfeit  her  Chathuhni 
pght  in  tiie  property  of  her  tarwad  by  having  been  once  married  q^kabam. 
io»  and  sabseqtnanliy  dfftozoed  from,  a  Tiyan  who  followed  the 
Kakatayam  rule.  This  case,  in  so  far  as  it  has  a  bearing  on  the 
question  before  ns,  supports  the  appellants'  case.  So  also  does  the 
deomon  of  the  Principal  Sadr  Amin,  Mr.  K.  Krishna  Menon,  in 
O^iiginal  Sidt  29  of  1865,  where  it  was  beld  that  the  son  of  a 
Manimakatayam  lady  was  not  deprived  of  the  right  to  inherit 
|ram  her  Makatayam  father.  Against  the  opinion  of  Mr.  Justice 
iway,  when  Judge  of  Malabar,  we  may  set  that  of  Mr. 
||Mmi,  who  asseoEis  that  the  custom  of  double  inheritance  exists, 
Iwitbstanding  the  attempts  of  the  Court  to  stifle  it.  In  Appeal 
Suit  m.  144  of  1875  all  that  the  Cm  a  t  (I  <  i<lod  was,  that  the 
property  of  the  Makatayam  husband  would  be  governed  by  Maka- 
tayam Law.  There  is  nothing  in  any  of  these  cases  which  compels 
i»  to  a  ©onchision  different  from  that  which  ttfe  better  evidence 
case  establishes  as  to  the  practice  of  the  people  and  which  is 
in  conformity  with  natural  justice. 

We  are  not  expressing  any  opinion  on  the  question  as  to 
whether  it  is  or  •is  not  optional  to  the  issue  of  such  marriages  to 
adopt,  in  respect  of  the  property  over  which  they  have  absolute 
power,  either  law  of  inheritance.  According  to  the  principle 
ioDinoittted  in  AfmAam  v.  AhrahamjiX^  respecting  converts  to  a 
f^&gsm  .whiohL  imposes  a  law  of  inheritance  differing  from  that 
imposed  by  their  original  faith,  it  would  seem  they  have  such  a  right. 
All  that  the  respondents^  witnesses  have  shown  is,  that  it  is  usual 
for  &e  desoendoaotts  of  such  marriages  to  elect  the  Makatayam  Law. 

No  objection  was  taken  to  the  finding  of  the  Subordinate 
Judge  that  the  gifts,  which  it  was  in  part  the  object  of  the  suit  to 
set  afiide,  were  invalid. 

So  muoh  of  the  decree  of  the  Court  of  First  Instance  as  declares 
that  the  defendants  5  to  9  have  no  right  in  the  plaintiflPs' 
Nangil^ri  tarwad,  or  to  its  properties,  and  as  restrains  the  defendant 
No.  5  from  interfering  with  the  management  of  the  tarwad 
property  must  be  rdreiBed. 

The  respondents  must  bear  the  appellants'  costs  of  this  appeal, 
and  each  jporty  will  bear  his  own  costs  in  the  Court  of  First 
Instance. 

.     (I)  9,  M.I.A.,  m 
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APPBLIiATB  CmL. 

Before  Sir  Charlss  A.  Turner^  Kt,,  Chief  Jmiiee,  and 
JbTn  ^mHm  ituttmimi  Aypar. 
i 

and 
SIVABAHi 


Mwrigt^g^— First  mortgage  paid  off  by  third  mortgagee  in  ignorance  of 

Jte^Utratmi — Notite — Intention  to  ktep  alive  fit^t  mortgage  presumed, 

S  mortgaged  land  to  P.  G  subeequently  obtained  a  decree,  by  confiont,  ggainat  S, 
CfOlliilg^adiugeon  the  same  and  other  lasid^  and  registered  the  decrvi:  A,  in 
ignoranoe  d  CKs  dejbel  poid  oft  P>  mavlpge,  bat  took  no  asaignment  th«seof , 
and  took  a  mortgage 'from  S  of  all  the  land  covered  by  G'a  decree.  In  a  suit  by  G 
against  S  and  A  to  enforce  pajTnont  of  his  mortgage  debt  : 

Seld^  that  A,  not  having  had  notice  of  0'a  decree,  was  entitled  to  stand  as  6nit 
inimmlnttiiiMrin  reipeot  of  ^%mmfyM^  ^IviiicgeFs  mo]i;g|i9^«ad,#Bt 
even  if  regutrfttion  v«B  legal  iiatioe»  an  intention  to  keep  alive  Ps  mortgi^  w 
to  be  presumed  in  §Kfms  of  A,  m  aooordanoe  with  the  ruling  of  the  Friry'CoinuM'l 
in  Qoha  2h$i  Oopat  Jhu  v.  Samhm  Smhand.   (L.B.,  11  L  A.  126.) 

This  was  an  appeal  from  the  decree  of  J.  C  Hugbesden,  District 
Judge  of  Tinnevelly,  dated  30th  July  1884,  reversing  the  dccrer 
of  P.  Tirumal  R4uj  Subordinate  Judge  of  Tinnevelly,  in  suit  4ii 
of  1882. 

The  suit  was  brougM  by  Gangadhara  E4mdyyar  agltfD^ 
Sivardma  Mudali,(l)  Ayyavayyar,(2)  rai*asuramay}''ar,(3)  and 
Muttukrislmdyyar(4)  to  set  aside  certain  orders  of  the  Suboxdi- 
naie  Court,  dated  28th  Maroii  laid  29th  June  1881,  releasmg^^m 
the  petition  of  defendants  2,  3,  and  4,  certain  land  from  att«4- 
ment  made  in  execution  of  the  decree  in  suit  39  of  1877  obtajpfid 
by  plaintiff  against  defendant  No.  1. 

The  Subordinate  Judge  decreed  for  plaintiff;  defendant  No.  1 
to  pay  the  costs  of  all  parties  to  the  suit. 

On  appeal,  the  District  Court  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

The  facts  appear  sufficiently  for  the  purpose  of  jthis  report 
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from  the  jiidgmeiit  of  the  Court  (Turner,  C.J.,  and  Muttus&mi  GanoXohaia 


Mr:  Shephard  aiid  Hon.  Bdmd  Rdu  for  appellant. 

Bhdshjam  Ayyangdr  for  respondents. 

Brajeshicare  Pcshakar  \\  Bndhanuddi{\)  was  cited  for  appellant. 
For  respondents  Gokul  Dosa  Gopal  Boss  v.  Rambux  Seochand(2) 
was  relied  on,  and  it  was  contended  that  there  was  no  difference 
-between  the  case  of  a  purchaser  and  a  third  mortgagee.  In  reply 
it  was  oontended  that  the  decision  in  the  latter  case  did  not  go 
l^eycoid  the  decision  in  Adams  v.  AngeIL{Z) 

CM  the  17th  day  of  November  the  following  jtidgment  was 
delivered  by 

TtTEXER,  C.J. — Sivardma  Mudali,  the  respondent  No,  1,  was 
the  owner  of  the  five  plots  of  land  mentioned  in  the  plaint. 

In  186ft  he  mortgaged  plots  I,  2,  and  8  to^Puahpavlnalingam 
ICudali,  who,  in  October  1877,  obtained  a  decree  for  the  enforce- 
ment of  his  mortgage. 

In  the  same  year  the  appellant,  Gangddhara  Rdmiyyar, 
^  liinliii^  Origin  Suit  No.  39  of  1877  against  Sivarimd  Mtidali, 
"libjd,  in  February  1878,  he  obtained  a  decree  on  a  compromise, 
poroviding  for  the  payment  of  the  judgment -debt,  as  tlieroin  men- 
''lioned;  and  declaring  the  lands  now  in  suit  hypothecated  as  security 
*  liar  flie  p^fBiiiit  in  aooordance  with  the  terms  arranged.  The 
petition  in  whioh  the  terms  of  the  compromise  wore  notified  to  the 
Court  contained  the  following  statement :  — "  The  defendant  assures 
that  he  has  not  till  now  encumbered  the  mortgaged  property  either 
tgr^ jmitgl^,  hypothecation,  &e.,  to  any  other  person/^  The 
deovee  was  duly  registered.    On  23rd  May  1878  the  respondent 
No.  1  borrowed  Rs.  3,500  from  the  respondents  2,  3,  and  4  and 
mortgaged  to  them  the  five  plots  of  land.    Of  the  sum  of  Rs. 
ftJBM^  Bs.  1,900  were  paid  to  Pushpavdnalingam  Mudali,  who, 
itt  consideration  of  the  payment,  released  his  lien  on  fche  plots 
mortgaged  to  him — Nos.  1,  2,  and  3. 

Default  having  been  made  in  payment  of  the  sums  due  under 
the  deeapee  in  Qrig^l  Suit  No.  39  of  1877,  the  appellant  attached 
the  properties  hypothecated  :  the  respondents  2,  3,  and  4  filed  an 
objeotion  and  the  properties  were  released.    The  appellant  then 


Ayyar,  J.). 


r. 


^1)  e  Cal.,  268. 


(3)  L.R.,  5  Ch.  D.,  634. 


(2)  I.L.R.,  11  I.A.,  126. 
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OAxeioBAiA  instituted  tluB  siiit  to  obtain  a  declaiation  that  the  propertiei 
Bsfjiiui,  hypothecated  aro  UaUe  to  be  sold  in  exeoatiesi  of  his  decree,  and 
tibal%  mao&iiiek  M  lli  ^ 

he  is  entitled  to  have  the  flile  niadd  ftm  boot  tho  ipiwnnlWiBmjf.^ 

held  by  them. 

Be^ondents  2,  3,  and  4  pleaded  that  the  hypotheoatioia  ql 
lands  to  the  appellant  was  fraodnlfiiit  aad  idied  on  their  moct- 

gage  deed.  No  evidence  was  given  in  support  of  the  allegation 
that  the  hypothecation  in  the  appellant's  favour  was  contrived 
fraudulently. 

The  Subordinate  Judge  held,  in  tiie  abeenoe  <rf  amoii  psoatf  that . 

it  was  to  be  presumed  the  compromise  had  beesi  accepted  by  the 
appellant  in  good  faith,  and,  finding  t^at  reqKxndenta  3, 3»  and  4  had 
not  obtained  a  transfer  or  assignment  of  the  poor  Eypotheoatioii, 
whioh  had  been  diBcharged  with  the  loan  obtained  £rbm  theoi,  he 
held,  in  advertence  to  pre\dous  decisions  of  this  Court  and  to  the 
decision  of  the  Privy  Council  in  Pandoorung  [Bullal  Pandit  v. 
Bahkrishnen  (1)  that  the  appellant's  lien  was  entitled  to  priorify. 
On  appeal,  the  Judge  considexed  that  ihB  statiwttftnt  madeia  tht 
petition  to  the  Court  that  no  prior  liens  subsisted  made  out  a 
primd  facie  case  of  fraud  against  the  appellant,  and  that,  as  the 
appellant  had  not  rebutted  it,  the  plea  that  the  lien  was  obtained 
by  iraud  was  established.  While  he  agieed  wi&  the  Snboidinate 
Judge  that  the  respondents  2,  3,  and  4  were  not,  on  the  other 
grounds  urged,  entitled  to  priority,  he  on  this  ground  reversed  the 
decree  of  the  Subordinate  Judge  and  dimiiited  the  suit  In 
appeal,  it  is  contended  t^t  the  stdt  dionld  not  have  been  whol^ 
dismissed,  fissuming  that  the  nppellant  had  failed  to  establish  that 
he  was  entitled  to  the  sale  of  the  lands  Nos.  1,  2,^and  3  free  of  the 
Uen  held  by  respondents  2,  3,  and  4,  for,  as  there  was  not  any 
question  that  the  sum  deoreed  to  him  was  a  &ofi&)y§  debt,  ho  was 
at  least  entitled  to  the  sale  of  the  laiidsdubjedt^t^^inoiQnbranoe 
held  by  these  respondents. 

This  objection  must  be  allowecl.  Again  it  is  argued  that  no 
lease  of  fraud  was,  primd  fmie^  established  aga&at  the  appeBaati 
and  to  this  eontention  we  also  accede.  The  statement  in  the 
petition  of  the  6th  February  1878,  if  it  proved  anything,  peeved 
no  more  than  that  the  appellant  had  been  himself  deceived.  Thm 


(1)  2  M.I.A.,  60. 


0 

bemg  no  ts/Sm  enieim  fliat  £he  Han  aaserted  by  the  appellaal  QmQis^uAmk 
was  prooured  by  fraud,  the  question  arises  whether  the  responde&te  BuiiuL 

2, 3,  and  4  are  entitled  to  priority  to  the  extent  to  which  they  satisfied 
lieu  of  Pushpavinaliagam  MudalL   It  has  not  as  yet  been 
in  this  Coart  that  registratioir  ii  notioe :  *lo(r  aU  that  appearSi 
the  respondents  2,  3,  and  4  had  no  notioe  of  the  lien  created  by  the 
decree  in  the  appellant's  favour  ;  without  such  notice  they  would 
l^be  in  no  worse  position  than  purchasers  for  value,  who»  ignorant 
^Rf  the  insaoority  of  tlieir  title^  had  disohai^ed  an  inomnbrano^ 
^Kiatis  to  say,  they  would  be  eutitled,  in  respect  of  the  sums  paid 
^^bjrthem  to  discharge  the  lien  of  Pushpavdnalingam  Mudali  to 
H^j^Biid  as  first  incumbrancers.    Even  if  they  had  had  notice,  they 
HIbe  entitled  under  the  feoeoat  ruling  of  the  Privy  Counoil  in  Ghiut 
Vm  Oapa!  Doas  v.  Rambm  8eoeha}id{l)  to  have  an  intention  to 
keep  alive  the  security  presumed,  unless  the  contrary  is  shown. 
^^^|d£Er  these  circumstances,  the  decree  of  the  Appellate  Court  in  so 
HfPlk  it  reversed  the  diiMcee  of  the  Subordinate  Judge  in  its  entirety 
and  dismissed  the  suit  most  be  reversed  and  the  decree  of  the  Subor- 
dinate Judge  must  be  modified  as  to  Nos.  1,  2,  and  3  by  declaring 
that  the  sale  must  be  made  subject  to  the  lien  of  the  respondents 
Bl*  1,900,  the  sum  paii^  Poahpavinalingam.   Eaoh  party 
will  bear  bis  own  oasts  in  all  Comts,  as  neither  has  fully  establiahed 


APPELLATE  CIVIL-FULL  BENCH. 

B^^  Sir  Chiorlm  A.  VmwTf  EL,  CJmf  Jmtm^  Mr.  Jmim 
Kemanj  Mr.  Justice  MuUmdmi  Ayyar^  Mr.  Justice  Sutchim, 


VENKATA  (Dhfendaht),  AppEUiiwr, 

,  ^  and  Ootob^7. 

Eisd  (PlJiIPnCT);EKWOTOl!HT.«  NoTemb«r8<. 

1^  BifMmhmmmi  Mm  Ommiithner'*  tUk-4eed—Titk  io$molummU  ^  ^  / , 

The  Itsdi  formmg  the  emoluments  of  an  hereditary  village  office  having  been  f/f  ^S^* 
^    iiiPUBi  the  office  br  Qovomment,  were  enfranchised  and  granted  by  the'^^ 

 li^r^/fl 

a)  L-B,,  U  I.A.,  12$.  •Second  Appeal  196  of  1884.  ^^^^  ^^^^ 

Digitized  by  GoOglp 


2dO. 


THE  INDIAN  LAW  BEFOBIS.     [VOL.  YUL 


YnrxATA    ^^T^  CommiBAoner  to  Y,  vlio  had  been  appointed  to,  and,  at  the  date  of  i 
V,        meat,  held  the  office  without  pooMMuig  a&y  hecedituy  daim  thereto. 
iQftiidtbf  RfWhodaimedtobeof  thelamllyof  liie 

^  /  M/         t  A/  the  land  from  V, 

^    -^^^^  E$U,  by  the  Fiill  Bench  {Hutohins,  J.,  diasentmg)  that  K  could  not  recover. 

^'^tMAJ^,  1^,  rp^jg  ^  appeal  from  the  decree  of  J.  D.  B.  Gribble,  Dirtrifit 
3D  JmU'  li^L  ^  Oaddapah,  dated  28tli  NoTember  1888,  ^^^jifiiim^ 

/)y  <  X.  ^  decree  of  V.  Subramanya  SAitri,  Disfaict  MAnsif  of  Pr^^ 

f^Jk^:M  g^t  567  of  1881. 

The  8uit  was  brought  by  Settipalle  B4m4  Subbayya  against 
tyf  BaUfivaramVenkata  RAmdyya  to  recoTer  oertam  fimd  valued  at 

^  ^  Es.  GGO,  wliich,  the  plaintiff  alleged,  had  belonged  to  hiflancestors  as 

kamam's  inam.    The  Collector  of  the  District  had  given  this  land 
to  the  defendant  when  the  defendant  was  appointed  to  the  office 
of  karnam  on  the  13th  October  1877,  and,  idien  the  in&m  lands 
X  /l'  nl  ^^^^  cnfi^anchised,  the  Indm  Commissioner  gave  the  title-deed  to 

^  the  defendant.  Tlie  defendant  pleaded,  inter  alia,  that  the  plaintiff 
had  no  right  to  sue,  inasmuch  as  the  order  appointing  him  kamam 
in  1877  had  not  been  cancelled. 

The  plaint iflTs  claim  was  decreed  by  the  Dii^et  Mdmif .  On 
appeal,  the  District  Court  reversed  this  deoree  <m  thd  ground  that 
the  Civil  Courts  had  no  jurisdiction, 

TMb  decree  having  been  reversed  on  appeid  by  the  High  O 
(Kindersley  and  Hutchins,  JJ.),  the  suit  was  iwumded  aiu| |^ 
decree  of  the  Miinsif  was  then  confirmed. 
Sadagopdchdryar  for  appellant. 
Gurumurii  Ayyar  and  SaMma  Ayyar  iat  respondent 
On  the  3rd  September  1884  the  case  was  heard  }bgr  a  Difiioft. 
Bench  (Hutchins  and  Brandt,  JJ.)  and  was  referred  to  a  Pi^ 
Bench  for  decision  by  Hutchins,  J.,  who  delivered  the  following 

Judgment  :^ — The  main  facts  of  this  case  are  identical  witii  those 
of  the  cases  relied  on  by  the  appellant— 7uo//^/cA/  v.  Agilanda^{l) 
Srinii'dsa  v.  Laksh?namma,{2)  Badu  v.  Husm  Bhdiy{3)  andS.A,  390 
of  1883(4).  The  subject-matter  is  an  enfranchised  servioe  pAm,  and 
the  appellant  was  the  office-holder  at  the  time  of  the  oibfrttnohke- 
ment,  while  the  respondent  is  the  representatiYB  of  a  fa 
incumbent  and  sued  to  recover  the  land. 


•n  m 
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iNr«lttittecl  that  the  hncte  wm  appurtenant  to  the  offioe  of  Vmsnuai 

kamam,  and  that  such  oflSee  belonged  hereditarily  to  the  respon-  uliu. 
denies  family.     If  the  lauds  had  not  been  enfranohised,  the 
respondent  ndght  unquestionably  have  instituted  a  suit  before  the 
(Mkotor  unite  B<^tilation  YI  of  1831,  and  I  think  there  oan  be 
no  doubt  whatever  that,  unless  the  respondent  was  personally  unfit 
for  the  oflEi(3e,  the  Collector  would  have  been  bound  to  give  it  him 
with  all  its  emoluments.    It  seems  hardly  worth  while  to  oite 
adiioritieB  to  show  that  all  suits  tmder  Begulation  YI  of  1831 
were  decided  upon  this  principle.   To  ensure  the  offioe  being  held 
by  a  qualified  person,  the  Executive  was  compelled  to  reserve  to 
itself  the  determination  of  all  claims,  but  subject  to  this  one  . 
eondition  the  absolute  right  of  hereditary  succession  has  been 
lepeatedly  reoognized.   The  office  was  of  course  impartible  and 
inahenable,  but  it  was  repeatedly  laid  down  that,  even  when  a - 
village  officer  was  dismissed  for  misconduct,  hiS  nearest  heir  should 

^ipomted  in  Ms  plaee,  unless  either  manifestly  unfit  or  a  parti- 
cipant in  the  misconduct.  It  was  only  when  there  was  no  member 
of  the  family  hereditarily  entitled,  who  was  fit  for  the  duty,  that 
tibe  Executive  considered  itself  at  liberty  to  confer  the  office  on  a 
itenger ;  -did  even  then  it  was  distinoUy  laid  down  that  the 
stranger's  inciunbeney  was  to  last  ouly  as  long  as  the  life  of  the 
dimiisaed  servant,  and  on  the  death  of  t his  party  the  offioe  is  to  revert ' 
tb  the  badly,  and  to  be  filled  by  his  next-of-kin  fit  for  service. 
T^  henfBHturf  tight  even  of  a  f  emale  has  been  repeatedly  reoog- 
nized  by  both  the  Board  and  the  Government.  In  such  cases  it 
was  usual  to  appoint  a  gumasta  from  the  relations  of  the  family, 
<Mi  {lOing  them,  a  stranger,  but  such  gumasta  or  stranger  was 
'mmiju  removstile  at  pleasure.  In  my  judgment,  it  can  hardly 
be  questioned  that  if  the  respondent  had  preferred  his  claim  before 
the  Ck>Ileo(ar  prior  to  the  enfranchisement  of  the  in&m,  the  office 
would  hailtt'lieen  given  to  him  and  some  other  person,  possibly  the 
raflpondent,  ^uroUed  as  his  gumasta. 

What  really  happened  was  this.  Tbo  plaintiff's  adoptive  father 
died  in  1 870,  and  his  death  rendered  the  office  vacant.  The  plaintiff 
was  then  a  child  and  a  claim  was  lodged  on  his  behalf;  but  in  1874, 
^hMj  m  the  gxoond  that  he  claimed  through  an  adoption,  the 
IHvuBODil  (Acer  directed  that  he  should  produce  a  certificate  of 
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VnnuTA   heirship,  and  that  meanwhfle  the  in&m  AaiM  %9  daaaei  S8  fihi&i* 
Uliu.     jsmi — ^in  other  words,  that  the  ftill  asseasmiiil  liiaald  he  ooUeoted 
from  the  ooltiyatorB  and  credited  to  Gt>Yetiiiiif([idt  «|  ffba  land 
revenue. 

On  the  other  hand,  the  appellant  was  appointed  kanuon  i& 
1877,  and  at  the  In&m  settlement,  made  a  year  or  two  later,  tiie 
lands  were  enfranchised  in  Iiis  name  as  the  person  at  the  time  in 
possession.  It  is  admitted  that  he  had  no  hereditary  claim,  and 
he  has  since  heen  removed  from  office  on  that  veqr  gronmd.  As 
the  Munsif  has  pointed  out  '  nn  able  and  weU-oonsidefed  jtodg- 
ment,  the  appellant's  claim  to  retain  the  lands  rests  solely  on  what 
the  Mumsif  calls  the  casual  incident  of  his  having  held  the  office 
and  the  inams  at  the  time  of  settlement. 

What  then  was  the  effect  of  the  Inam  settlement  is  the  question 
to  he  determined.  When  ^Ir.  Justice  Kindersley  and  mjself 
remanded  this  suit,^he  District  Court  having  held  that  it  had  no 
jurisdiction,  it  appeared  to  me,  and  I  believe  to  kMiied  'Col- 
league also,  that  the  intention  of  the  Legi^ture,  as  well  as  of  the 
Executive  under  whom  the  Inam  Commissioner  acted,  was  that  any 
person,  who  could  have  sued  before  the  Collector  for  the  office  and 
its  emoluments  prior  to  the  enfranchisement,  would  M«^%s  ettMM 
to  sue  for  the  lands  before  the  Civil  Courts.  In  other  words^  «py 
person  hereditarily  entitled  and  whose  claim  had  not  been  eon* 
aidered  and  rejected  by  the  Collector,  can  now  enforce  his  right  to 
the.enfranohised  lands  through  the  Courts.  I  ihte^ii  tluKt  tiis 
effect  of  the  enfranchisement  of  the  lands  from  the  oonditicm  of 
service  was  simply  to  prevent  unfitness  for  service  being  pleaded 
to  a  suit  for  the  lands,  and  that  the  only  advantage  given  to  fti 
person  in  whose  favor  or  name  the  enfranchisemmt  was  mada  wtf 
to  throw  on  any  other  claimant  the  burden  of  proving  his  claim. 
And  this  is  no  slight  advantage  when  it  is  remembered  that  the 
lands  must  be  deemed  to  have  been  the  sole  property  of  the  offios* 
holder  or  person  entitled  to  the  office,  and  that  Madras  Act  IT  d 
1866,  s.  3,  expressly  provides  that  no  decision  already  passed  by  a 
Revenue  officer  under  Regulation  YI  of  1831  s^all  b^  called  in 
question  by  the  Civil  Courts.  '  ^ 

On  the  other  hand,  it  is  contended  that  the  Qovetnunenl  lad 
the  absolute  disposal  of  these  service  inims,  and  tiiat  they  live 
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choB^  to  give  them  to  the  appellant.   Is  that  tiie  effect  of  what  Vbnkata 
file  OoveiMarhitt^^&fll  tode  t  t  tMnk  not,  and  I  shall  endeavonr  to  Rxiii. 
ahow  this  hereafter.    For  ihe  present  I  merely  wish  to  point  out 
that,  if  it  had  been  intended  that  the  enfranchisement  in  favor  of 
^  the  actual  incumbent  shoixld  be  conclusive,  nothing  could  have 
Hfagi  ampler  tba^i  to  say  so,  whereas  all  that  Act  IT  of  1866  provides 
H|HiKt  the  lands  shall  be  no  longer  subject  to  the  condition  of 
^wmoe,  and  that  the  previous  Revenue  decisions  shall  not  be 
qoeitioxied.    A  decision  under  the  Begulation  need  not,  perhaps, 
a  femi^  adjudication  in  an  actual  suit,  but  it  must  be  an  order 
to  which  the  claimant  or  some  one  on  his  behalf  was  a  party  and 
agdnst  which  he  might  have  appealed.    A  mere  order  of  appoint- 
ment made  behind  the  claimant's  back  cannot,  in, my  judgment, 
deob^  lb  dedlBioii  at  all, 

Betoe  oonadering  f urtihet  the  effect  of  the  In4m  settlement, 
I  iiiB.aoiioe  ^e  decisions  already  given  by  this  Courts  and  I  will 
it  once  admit  that,  if  the  dicta  contained  in  the  judgments  are 
tiie  view  which  I  am  disposed  to  adopt  is  wrong.  But  it 
to  me  tliat  in  none  of  the  cases  yet  decided  did  the  precise 
1I0W  at  issue  arise,  and  that  the  principles  to  be  applied 
[ht  to  be  more  iolly  oonsidered. 

Ii  Kamatchi  v.  Agilanday(l)  the  plaintiff's  brother  had  been 
and  tl^p  defendant  appointed  in  his  stead.    On  attaining 
the  plaintiff  applied  for  the  office,  but'the  Collector 
feeted  Ms  elailn.   It  was  held,  and  I  think  quite  rightly,  that 
was  a  decision  against  him,  and  that  liis  only  remedy  was  to 
have  appealed  to  the  Revenue  Board.    In  the  course  of  the 
judgment,  however,  it  was  pointed  out  that  the  Civil  Courts  were 
ftQl  debaiTed  froim  takmg  cognizaQce  of  claims  to  hereditary 
offices,  and  it  was  said  that,  until  the  plainliff  obtained  the  office, 
he  was  not  entitled  to  the  emolimients,  and  that,  as  the  emoluments 
ABitered  from  the  office  before  he  obtained  a  recognition  of 
to  the  office,  the  Civil  Courts  cannot  award  them  to  him. 
e  existence  of  a  decision  against  tlio  plaintiff  was  fatal  to  his 
the  cpirectness  of  the  other  principle  laid  down  appears  to 
to  serious  q[uestion. 
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(dismifised  as  unfit  lor  the  ofiBce,  and  it  was  held,  no  douht  rightlji 
that,  when  he  was  removed  from  the  office,  he  lost-  his  right  to  the 
lands.  Here,  again^  there  had  been  a  decision  which  the  Civil 
Oouat^  oonld  not  questioii. 

InBada  Stmu  BM!jC2)  tlie  plaintifiE^s  mother  had  applied 
for  his  deceased  father's  share,  the  plaintiff  himself  being  in  jail, 
aad  the  Bevenue  authorities  had  declined  to  recognize  the  private 
dMnm  sit  iQ^  I7  hsi^b^iieBm  xelidd  m  by  the  phintiff  befan 
the  Civil  Courts.  Consequently  the  whole  mkm  had  been  oonfer- 
;red  on  the  defendant,  who  had  been  admittedly  holding  the  office 
for  more  than  thirty  years.  Although  the  plaintiff  was  not  himself 
ft^pirfry  to  tliii  deoiitfoii^  tk#  iil^ 

itWIkS  clearly  *a  question  of  policy,  with  which  theCouxtB&ii 
nothing  to  do,  whether  the  alleged  division  of  1845  should  be 
recognised  or  not.  The  plaintiff's  claim  had  been  considered  aoi 
thoee  of  aaother  member  of  Hie  family  pirefafied.  It  seems  totne 
that  this  woold  have  been  a  sufficient  ground  for  rejecting  the 
claim,  but  the  judgment  appears  to  lay  down  a  general  priaeiple 
that  no  one,  who  has  not  held  the  office,  can  claim  the  lands 
femerly  appuztenaiit  to,  baft  mm  aerered  from,  it.  I  ma  a  parfy 
to  this  judgment  myself,  btiia^agreeing  to  it  I  had  regard  to  the 
particular  facts  of  the  case,  and  did  not  intend  to  admit  tie 
principle  as  one  of  universal  application. 

There  is  another  em,  -lomrepaiied^  Kakerla  Ohkra  BeM  t« 
T/iatlu  Eeddi  PuOa  BedM  (Second  Appeal  No.  390  of  1888). 
The  decision  there  was  expressly  put  on  the  ground  that  &s 
defendant  was  in  possession  of  the  office  and  its  emoluments  under 
a  deGiBion  of  the  Ocdleetor  wbioli  rtood  unreversed,  aad  it  appsaii 
from  the  pleadings  that  the  Collector  had  bestowed  the  officer 
the  defendant  by  au  order  to  which  the  plaintiff  had  been  a  pazfy 
and  against  which  he  had  appealed  to  the  Board. 

Seoond  Appeal  No.  170  of  18^  tras^eaid  at  the  same  time  ss 
the  present  case.  The  facts  were*very  similar  to  th<^e  of  Badai* 
Hicsfiu  Bhdl^  and  we  dismissed  tlie  suit  on  th^  groimd  that  from 
motives  of  policy  before  enfranchisement  the*Elevenue  authoritiep 
liad  suppressed  the  offiee^  or  dym  of  the  offiee^  &Id  by  ibiil 
under  whom  the  pkintifi  dbioMAi 
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beforo  referring  this  ease  to  a  Full  Benoh,  to  VnoLATA 
more  fully  into  the  effect  of  the  Indm  Commisaioner's  operations, 
Imt  the  papers  which  I  asked  for  have  not  yet  been  submitted,  and 
not  like  to  defer  the  reference  any  longer.   I  apprehend  that 
HPhre  win  be  no  difficnliy  in  showing  that  the  Gbvemment  in 
appointing  an  Indm  Commissioner,  and  the  Gommissioner  in 
carrjnng  out  the  settlement,  expressly  abstained  from  going  into 
disputed  title.    In  this  respect  I  believe  there  was  no  difference 
personal  inimB  under  Begnlation  lY  of  1831  and  service 
under  Regulation  YI  of  the  same  year.   The  one  class  were 
much  at  the  absolute  disposal  of  Government  as  the  other :  the  • 
lut  could  have  resumed  either,  or  they  could  have  oonfer- 
on  any  one  th^  fdeased :  but  what  they  did  was,  I 
ieve,  simply  to  withdraw  their  own  claim  while  imposing  a 
qiiit-rent  and  to  leave  all  claimants  to  the  land,  subject  to  that 
to  get  their  respective  titles  determined  by  the  Civil 


these  remarks,  I  would  refer  this  ease  to  a  Full  Bench. 
Brandt,  J. — I  have  no  objection  to  this  case  being  referred  to 
Beneh,  reserving  my  opinion  on  the  question  referred, 
the  7th  of  Ootobtt  1:884,  tiie  ease  was  heard  by  the  Full 
ch  (Turner,  C  J.,  Enmy,  MvTTUsiMi  Aytab,  Hutchins, 
d  Brandt,  JJ.)- 

On  the  25th  of  November  the  following  judgments  were 

Tqrkbr,  C.J.— The  office  of  kamam  was  created  for  the 
discharge  of  quasi-^iiblio  functions.   When  education  was  not 
the  arts  of  writing  and  keeping  accounts,  like  other  crafts, 
by  partioular  {amiUeSp  and  so  it  came  to  pass  that  in 
many  places  the  office  of  kamam  descended  from  father  to 
eon,  and  by  custom  became  hereditary. 

Emoluments  for  the  discharge  of  the  duties  of  the  office  were 
PPpNividBd  either  in  the  shape  of  land  exempt  from  revenue  or 
subject  to  a  lighter  aasessmei^'' or  of  fees  in  grain  or  cash,  or  of 
land  and  fees,  f 

importance  of  securing  the  due  performance  of  the  duties 
oAee  led  st  an  early  pctfiod  of  British  administration  to  the 
enactment  of  Regulations  respecting  it. 

XXIX  of  1802,  after  adverting  to  the  expediency 
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YivxATA  of  oontiiiidng  the  offioe  ^  on  an  effident  estaUiBimLOiit, provides 
-Rl^^  for  the  maintenance  in  pemasently-settled  zamind&nes  of  offices 
of  record  under  kamams.  It  confers  on  the  proprietors  the 
nomination  of  kamams  and,  recognizing  the  custom  of  hereditary 
descent  in  subordination  to  seooring  effioiesiGy  in  the  c^oe-holdm^ 
it  prescribes  that  in  filling  vaoaneies  in  the  offioe  of  kamain  fhe 
heirs  of  the  preceding  karnam  should  be  chosen^  except  in  cam 
of  incapacity  proved  before  the  ^Zila  Judge,  in  which  cases  tiie 
land-holders  are  to  be  free  to  exeiroiBe  their  diaeretion  in  tiie 
nomination. 

The  Regulation  goes  on  to  declare  the  duties  of  the  kamams  so 
appointed^  and  provides  penalties  in  the  shape  of  fine  and  imprison- 
ment for  the  neglect  or  fratidtdent  performanoe  of  snoh  duties. 
The  Regulation  does  not  prr.vide  for  the  performanoe  of  sndb 
duties  by  deputy.  It  treats  the  office  as  it  might  any  other  public 
office  as  one  of  which  the  duties  are  to  be  discharged  personafly, 
and  prescribes  personal  penalties  for  the  breach  of  them.  Even 
while  allowing  a  customary  right  by  inheritance  to  create  a 
preferential  title  to  the  office,  it  does  not  treat  it  as  creating  an 
unqualified  right,  but  makes  the  personal  capacity  of  the  daimant 
a  condition  essential  to  its  reoognitioa. 

It  is  noticeable  that  this  Regulation,  possibly  in  order  to  secure 
the  independence  of  the  office-holders,  makes  no  provision  for  tlieur 
dismissal  when  once  they  have  been  appointed^ 

Regulation  II  of  1806,  s.  7,  dMbred  that  oertain  of  the  rules 
of  Regulation  XX FX  of  1802  should  not  extend  to  districts 
where  the  revenue  was  not  permanently  settled,  but  that  in  addi- 
tion to  the  rules  prescribed  by  ss.  II,  12,  17,  18,  19  of  Regulatiott  ^ 
XXIX  other  rules  mentioned  therein  ware  tiiereby  ooaoted  for 
due  discharge  of  the  duties  of  kamams.    The  rules  which  Wfl*9 
thus  awkwardly  imported  from  tho  earlier  Regulation  were  those 
which  relate  to  the  duties  of  kainams  and  to  the  penalties  to  which 
they  were  liable ;  the  furtlier  roles  onaoted  by  the  later  Regulatiaii 
placed  the  kamams  under  the  immediate  authority  of  the  CoDeo- 
tors,  empowered  Collectors  mthout  restriction  to  nominate  persons 
to  the  office  for  the  approval  of  the  Board  of  Revenue,  and 
declared  a  kamam  so  appointed  liable  to  removal  bom  offioe  for 
incapacity,  disobedience  or  the  neglect  of  the  OoUeotor's  orAsiSi 
or  for  falsifying  or  mutilating  aoqowts^  or  if  having  absndboed 
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,  of  his  ofiaoe  for  other  pursuits  he  failed  to  letnm  or  V-«a,a 
ihem  ^thk  one  moia&. 

again  itwiU  be  seen  that  the  terms  of  the  Regulation 
made  no  provision  for  the  performance  of  the  duties  by  deputy. 
^  the  other  hand,  the  context  presumed  a  personal^-^xiiaige  of 
K  dutiee  of  the  office,  andliabiHty  to  personal  penalties  for  breach 
dIdufTtrasimported  from  the  earHer  Regulation.   Regdcrtion  II 
of  1806   s  7  with  the  exception  of  clause  2,  which  subjected  the 
'  in  districts  not  permanently  settled  to  the  .(ftmtwl  of  the 
^rt,wae  repealed  by  Act  XII  of  1876  (Obsolete  Enactments), 
have  referred  to  it  as  showing  what  was  up  to  the  date  of  its 
Kl  the  law  which  regulated  appointments  to  the  office. 

The  question  as  to  whether  the  incapacity  whieb  JeBolted  from 
_  or  age  is  saoh  as  is  oontempUted  by  Regulation  XXIX  of 
1802  came  on  more  than  one  occasion  before  the  Court. 

In  Al!/malu,nmrtul  v.  Vencatoomn,{\)  a  woman,  and  ui/>«''fy 
m^patyrauz  v.  V0ddy.  Patty  Gaurrauze,{2)  a  minor,  were  held  by 
Ke  Sadr  Court  incompetent.   The  Court  was  not  unaware  that  m 
instances  these  disqualifications  had  not  been  recognized  by 
the  Revenue  authorities,  but  it  observed  that  the  chief  aim  of  the 
Regulation  was  "  not  to  make  the  office  an  hereditary  one,  but 
to  pteeoribe  rules  for  having  it  fflled  up  and  the  duties  thereof 
efficiently  discharged,  consistently  with  which  aim  alone  the  claims 

K heirs  to  succeed  thereto  can  be  respected."  ,    n  -i. 

^The  decisions  of  the  Sadr  Cora*  were  foUowed  by  this  Court 
fmkataratnamma  v.  Sdmdniya8dmi,(S)  audit  must  be  taken, 
until  those  decisions  are  overruled,  that  in  the  case  of  permanently-  ^ 
settled  estates  inability  by  reason  of  age  or  sex  to  discharge  ^ 

sonally  the  duties  of  the  office  is  a  saffident  dis^ualifloation. 
,    It  Trill  be  observed  that  Regulation  II  of  1806  did  not  impose 
'on  the  Revenue  authorities  the  obligation  to  have  regard  to  heredi- 
daims  in  appointing  Ij^mams  in  districts  not  permanently 
But  the  Board  of  Reronue  very  properly  wnsidered  such 
should  be  recognized  to  the  extent  to  which  the  Regulation 
»^Kx^  of  1802  had  allowed  them.   In  Proceedings  of  25th  Sep- 
tember 1849,  addressed  to  the  CoUector  of  Trichinopoly,  the  Board 
obeerved  that  when  it  was  hereditary  the  right  woiiid  of  course  be 
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Vkteata  respeoted  so  far  as  was  oonsisteait  with  a  capacity  to  discharge  the 
duties  attached  by  the  Regulation  to  the  (Aoa 

So  far  then  the  Board  and  the  Courts  were  in  accord.  The 
Board  inferred  as  the  Court  inferred  that  the  primaiy  consider- 
ation in  making  the  appointment  was  the  personal  oomj>etency  of 
the  candidate.  rm  ^ 

But  the  Board  proceeded  to  interpret  the  term  capacity  irf  a 
sense  which  the  Court  could  not  accept  and  which  in  effect  ren- 
dered the  qualification  of  capacity  unmeiming.  It  was  hdd  that 
because  the  Begulation  did  ncfl  podlllvdiy  ftdhiUt  Ihe  perfarmaaae 
of  the  duties  by  deputy  they  miglit  be  so  performed.  It  must  be 
at  least  open  to  serious  doubt  whether,  when  a  gz^oai-public  office 
is  created  or  recognized  by  law  and  jdatifiB  imposed  on  the  bidder, 
it  is  competent  to  him  to  devolve  thoie  duties  on  a  deputy  unieas 
such  power  is  expressly  given  or  raay  be  inferred  from  the  contest. 
Here,  if  any  inference  is  to  be  drawn  from  the  context,  the  Begu* 
lations  intended  that  the  duties  of  the  office  sAold  be  performed 
by  the  holder  and  by  him  only.  Tbm  et^er  Begulation  exproosly 
made  capacity  a  qualification  for  appointment :  the  later  Regula- 
tion expressly  declared  that  incapacity  was  a  good  ground  for 
dismissal.  The  Begulations,  moreover^  prescribed  fine  and 
prisonment  as  penalties  for  negligettoe  or  misoonduat,  eiSvi 
certainly  not  probable  that  the  latter  penalty  would  have  been 
authorized  except  for  the  breach  of  a  strictly  personal  obligation. 

In  the  view  that  the  duties  of  the  office  might  be  discharged 
by  deputy,  the  Board  of  Bevenue  hmm  some  oases  allowed  fiie| 
'  appointment  of  females  and  minors^  though  it  ordinarily  postpoi 
the  claims  of  any  female  to  a  male  member  of  the  family.  II.  tim 
prinoiple  is  sound  that  the  duties  may  be  performed  hj  iSb^ktff 
the  privilege  so  to  perform  them  would  ittaoh  to  males  as  weO.  as 
females,  and  the  provisions  of  the  Eegolfltions  respecting  inoapacify 
will  apply  only  to  cases  where  persoBS  are  incapable  of  i^pointing 
deputies. 

It  can  hardly  be  contended  tiiat  this  was  the  intention 
Legislature.   But  while  the  Begolations  appear  to  have 
the  appointment  of  a  competent  person  to  the  office  of  ] 
the  Revenue  authorities  were  left  imfettered  by  any  legislative 
direction  compelling  them  to  moog^BOMB  the  hereditaiy  daims  of  i  i 
person  incompetent  to  discharge  the  dntifla  of  the  offiee«  R  j 
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lb  me  not  open  to  question  that  if  the  Revenue  authorities  dis-  Vbnxata 
such  an  heieditaiy  chum  and  appointed  to  the  office  a  b,Iu£. 
niio  had  110       olaiini  the  appointment  could  not  have 
pronomioed  illegal. 

lie  Madras  Regulation  VI  of  1831,  after  reciting  that  emolu- 
derived  iErom  lands,  &c.,  had  been  annexed  by  the  State  to 
ludxeditaiy  and  otfaar  village  offices  in  the  Revenue  and 
wagda  for  the  performance  of  public  services, 
and  that  it  was  necessary  that  such  emoluments  should  in  no 
oase  be  separated  from  the  offices  to  which  they  had  been  attached 
the  State,  dedoM  that  all  mnAi  emoluments  were  inalienable 
^Mia sa^ offioea  bgr i&'txrtK'^  sale,  gift  or  otherwise;  that  all 
^Hransfers  which  might  thereafter  be  made  thereof  by  the  holders 
^■j^^ch  offices  should  be  null  and  void ;  that  such  emoluments 
^jPRpnot  be  liable  io  attaohment  or  other  process  in  satisfaction 
ef  deoeea  of  Court ;  that  claims  to  the  possession  of,  or  succession 
hereditary  village  or  other  offices  in  the  Revenue  or  Police 
its  or  to  the  enjoyment  of  any  of  the  emoluments 
leteto  should  not  be  cognizable  by  the  ordinary  Courts 
of  Judiottture^  but  should,  in  the  first  instance,  be  adjudicable  by 
the  Collector  of  the  district  from  whose  decision  an  appeal  was  given 
^A^J^  Board  of  Revenue.   It  was  further  declared  that  nothing 
IPIjBli  regulation  AmM      noiurknied  to  affect  in  any  way  the 
of  kamaxn  established  under  Regulation  XXTX  of  1802  in 
lets  of  which  the  land  revenue  had  been  permanently  fixed. 
The  Regulation  ¥1  of  1831,  it  will  be  observed,  recognized 
aooImnesitB  afctoohed  tb  ^  otioe  of  kamam  in  districts  not 
settled  as  annexed  to  tihe  office  by  the  State  and  as 
annexed  as  wages  for  the  performance  of  public  duties. 

When  the  emoluments  consisted  of  land,  the  land  did  not 
the  family  property  of  the  person  appointed  to  the  office, 
Ik  virtue  of  an  hereditary  claim  to  the  office  or  otherwise, 
was  an  appanage  of  the  office  inalienable  by  the  office-holder 
designed  to  be  the  emolument  of  the  officer  into  whose  hands 
the  office  might  paal/'  If  the  Revenue  authorities  thought 
fit  to  disregaxd  the  claim  of  a  person  who  asserted  an  hereditary 
right  to  the  office  and  conferred  it  on  a  stranger,  the  person 
Lted  to  the  office  at  once  became  entitled  to  the  lands  which 
itt  emolument. 

Digitized  by  Google 


260 


THE  INDIAN  LAW  REPORTS.      [VOL.  VOL 


In  course  of  time  it  appeared  to  the  Q-ovemment  desirable  to 
Babstitute  money  wages  for  the  emolumeata  th^toiore  attached 
to  the  office  of  kamam  attdto  allow  iJw  hjadops  of  the  offifle  to 
enfranohifle  tiie  kadji  theretofcro  tdd  as  on  pajrment  of  a 
quit'-rent ;  and  when  lands  had  been  so  daalt  with  it  no  longer 
became  necessary  to  continue  the  provimons  of  the  Hegulation 
prohibiting  their  alienatioE  «ad  exempting  them  from  llie  jtais- 
did&m  of  the  Ci^  Courts.  Consequently  Act  IV  of  1866,  rooog^ 
niizing  the  right  of  the  Government  in  the  past  and  in  the  futnre 
to  enfranchise  such  lands,  and  that  the  effect  of  enfranchisement 
was  to  place  themiu  the- same  position  as  other  deeoripl^HiB  of 
laaded  property  in  regard  to  their  future  sucoesdon  and  tr«tf 
mission,  declared  that  such  lands  after  enfranchisement  should  he 
exempt  from  the  operation  of  Eegulation  VI  of  1831.  But  it  was 
provided  that  nothing  in  that  Act  should  be  oonabr^ed  as  auAw- 
iaing  any  Court  of  Oivfl  Judicature  to  call  into  question  demons 
affecting  any  service  iaams  which  might  have  been  passed  hy 
Revenue  officers  acting  under  the  provisions  of  Eegulation  VI  of 
1831  prior  to  the  enfranchisement  of  suoh  in&ma, 

Although  Eegulation  II  of  1806  had  expressly  decilared  that 
the  lands  attached  to  the  office  should  be  inalienable  from  the 
office,  it  happened  in  some  instances  that  while  one  member 
of  a  family  was  recognised  as  the  office-holder,  other  meanbso 
enjoyed  parts  of  the  inam  lands  which  constituted  the  emoluments 
of  the  office.  This  enjoyment  was  not  and  could  not  be  reoog- 
ruzed  as  legal  (Circular  Orders,  Board  of  Eevenue,  26th  October 
1858;  19th  Karch  1852;  Ma^^leane's  Standing  Orders  of  tie 
Board  of  Bevenue,  p.  244 ;  Alyimlummul  v.  Vmcatoovm),  (1) 
a^nd  could  only  be  held  by  sufferance  en  the  part  of  the  persons 
actually  appointed  to  the  office.  VHiere  the  persons  having 
lieredit^y  clahns  were  rejected  as  ^naliflfid  or  removed  to 
misconduct,  they  had  no  claim  to  the  emolmaejttts  and  ordinarily 
clid  not  enjoy  them.  When  a  stranger  was  appointed  \m  apF^^*- 
inent  did  not  create  an  hereditary  claim  in  his  depoMiAants,  and 
in  some  instances  it  may  have  been  temporary  or  pw^ifflonal.  , 
The  facts  of  the  case  now  before  the  Ooart  m  appeal  appesr > 
bo  the  following 


(1}  2  n&J>n  Sft. 
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The  office  of  Icamaia  in  iilie  Tillage  of  Pedda  Settipalle  was  .Ybxkata 
ifltoally  bdM  lijr  time  pmona  ;  hit  there  were  three  other  persons,  miu, 
dirbam  one  was  the  person  alleged  by  the  plaintiff  to  be  his 
idoftiTe  lather,  who  were  recognized  as  having  an  hereditary 
daim  to  the  appointment,  and  who  were  termed  ghair  mislddrf, 
or  men  out  of  office.    In  this  character  the  plaintiff's  father  had 
olitained  or  been  allowed  by  the  office-holders  to  hold  some  of  the 
mim  lands.    It  does  not  appear  whether  the  three  kamams  and 
ttetiiree  ejrAoA'mwleiir^  were  or  were  not  members  of  one  family:  . 
wt  does  it  appear  whether  the  same  lands  were  uniformly  held  by 
persons  appointed  to  the  office  from  the  several  families  or  branches 
of  the  family. 

The  person  alleged  to  be  the  adoptive  father  of  the  respondent 
hsmg  died  on  the  17th  Febniary  1874,  the  natural  father  of  the 
r^pondent  applied  that  the  inams  held  by  the  deceased  should 
be  granted  to  the  respondent  as  the  adopted  son  of  the  deceased. 
Another  petraon  made  a  claim  at  the  same  time.  An  order  was 
passed  "by  the  Deputy  Collector  on  17th  February  1874,  as 
foOowe: — 

"  There  seems  to  be  no  reason  to  grant  the  indms  to  petitioners. 
Both  the  petitioners  will  have  to  establish  their  right  in  Court, 
and  until  then  the  lands  should  be  in  8iw&ijam&,  that  is  to  say,  at 
the  diaposal  of  Government." — Exhibit  A. 

The  Deputy  Collector  could  not  by  this  order  have  intended 
ftat  fite  dahn  to  the  m&m  should  be  preferred  to  a  Civil  Court. 
What  he  meant  was  that  the  respondent's  status  as  the  adopted 
son  of  the  deceased  should  be  established  in  the  Civil  Court  before 
Ki  i^lication  in  the  Eevenue  Court  could  be  disposed  of. 

li  appeaars  that  the  Revenue  authorities  in  1877  saw  reason  to 
complain  of  the  lax  manner  in  which  the  duties  were  being  dis- 
charged. A  report  was  made  by  the  Tahsilddr  that  some  of  the 
office-holders  were  incompetent,  and  it  was  suggested  that  the 
q^lant  diould  he  appointed  fourth  kamam,  and  that  he  should 
receive  as  his  emolmnmt  certain  of  the  lands  attached  to  the  office 
to  which  there  were  no  heirs  and  which?  were  then  at  the  dis- 
posal of  Gx)vemment."  The  Collector  sanctioned  the  appointment 
of  the  appellant  and  directed  that  he  diould  be  put  in  possession 
of  infan  lands  calculated  to  produce  an  income  of  Rs.  100  and  of 
vhioh  •pme  bad  in  his  lifetime  been  held  by  the  respondent's 
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VixKATA  adoptive  father.  There  is  nothing  to  Aowtiiitflia  of 
^J^,  the  appellant  was  provinional.  The  Collector,  although  he  was 
by  the  rules  bonnd  to  give  a  preference  to  a  person  having  m 
hereditary  claim  to  the  office  if  duly  qualified,  'wbb  entitled  to 
appoint  a  stranger  if  there  was,  in  his  jndgmeixty  no  pmon  having 
an  hereditary  claim  who  was  so  qualified.  His  order,  until  it 
was  recalled  or  reversed,  constituted  the  appellant  a  kamam  as 
absolutely  as  if  he  had  been  a  person  who  had  been  entitled  to  pre- 
ference in  virtue  of  hereditary  right.  The  Indm  Commissioner  in 
1880  enfranchised  in  the  name  of  the  appellant  the  indms  then 
held  by  him.  Certain  persons  other  than  the  respondent  daimed 
under  the  Regulation  possession  of  f^e  lands,  but  their  claims  wn 
rejected  and  the  appeal  of  one  of  them  was  disallowed. 

In  1881  it  was  considered  dedrable  that  there  dioald  be 
kamflim  only,  and  the  appellant  was  confirmed  as  sole  kamam  ; 
but  one  of  the  kamams  then  disnnssed  appealed,  and,  as  he  had 
held  office  longer  than  the  appellant,  his  appeal  was  allowed  and 
he  was  appointed  sole  kamam  in  substitution  for  the  appellant. 

I  The  respondent  brought  this  suit  to  recover  from  tii0  nfq^elklit 
the  lands  which  have  been  enfranchised  to  him. 

The  Courts  below  have  considered  whether  or  not  they  are  at 
liberty  in  view  of  the  provisions  of  8.  3  of  AetlTcrf  lSOOtOjeoier- 
tain  the  suit,  and  have  held  there  has  been  no  deoiaou  <^#i 
Bevenue  authorities  which  estops  from  so  doing. 

Under  a  rule  of  the  Board  of  Eevenue  applications  made  by 
persons  aggrieved  by  an  order  of  the  GoUeotor  assigning  infan 
lands  to  an  office-holder  for  tiie  revision  of  that  -osdisr  «Hl^%6 
entertained  after  the  lapse  of  three  years  from  the  date  yAm 
•  possession  has^  been  given,  and  assuming  that  the  respondfimt  hi 

made  an  application  for  the  cancelment  of  the  order  <if  17ft 
October  1877,  his  application  would  not  have  hem  mtertained 
after  three  years  from  the  date  of  that  order. 

Seeing  that  the  Revenue  authorities  would  not  have  disturbed 
the  order  after  three  years,  although  it  was  not  made  inter  parta^ 
I  think  it  possible  they  would  have  xmderstood  the  order  aaft 
decision.  But  I  do  not  think  it  necessary  to  determine  this  point, 
nor  to  consider  whether,  under  the  order  of  the*  Board  or  the 
general  law,  the  period  for  an  application  to  disturb  suoh  an  aider 
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ean  be  limited,  for  it  appears  to  me  that  the  respondent  has  not  Vbtkata 
dknm  anj  fiUe  to  fhe  relief  which  he  asks.  "hIuL 

The  averment  in  the  plaint  that  the  lands  in  suit  belonged  to 
ihB  respondent's  ancestors  is  not  supported  by  any  proof,  and  in 
TOW  of  the  terms  of  Eegulation  VI  of  1831  cannot,  I  think,  be 
ttintained. 

It  may  be  that  in  some  instances  the  land  is  not  the  emolument 
of  the  office  but  a  reduction  of  the  assessment.   In  such  a  case  the 
.^  Qoreniment  could  not  resume  the  land,  but  only  deal  with  the 
HKnment,    But  in  the  case  before  us  the  orders  of  the  Eevenue 
ttthorities  show  thU  the  lands  are  and  were  attached  to  the  office, 
and,  though  the  respondent's  father  may  have  improperly  obtained 
^Dowsaion  of  them,  the  Government  was  at  liberty  to  resume  them 
HHRl^oonfar  them  on  the  office-holder,  and  it  did  so  confer  them 

Oil  &e  appellant  through  the  Collector  in  1877.  » 
The  respondent  is  one  apparently  of  several  persons  who  have 
hfflreditazy  right  to  the  office,  and,  if  he  had  been  appointed  to 
before  the  lands  were  enfranchised,  he  might  have  had  a 
fcamdation  for  his  claim  to  some  of  tlie  lands  in  suit ;  but  he  was 
not  appointed  to  the  ofFico,  and,  if  he  should  now  be  appointed  to 
^  JkthB  lands  have  ceased  to  constitute  its  emolument. 
VimRl  tibe  ground  that  the  respondent  was  not  the  holder  of  the 
office  when  the  lands  were  enfranchised,  I  must  hold  that  he  has 
failed  to  show  a  title  to  the  lands  and  that  his  claim  is  unfounded. 
^If  he  had  established  a  title,  if  he  had  shown  that  at  the  time  of 
PNhe  enfranchisement  of  the  in&m  he  had  been  appointed  to  the 
office,  the  Cktnrt  would  have  had  jurisdiction  to  detennine  whether 
l^the  enfranchisement  in  favor  of  the  appellant  could  be  supported 
would  reverse  the  decrees  of  the  Courts  below  and  dismiss  the 
PPinit  with  oosts. 

SiSHAK,  J. — I  agree  with  the  Cliic  f  Justice  that  the  decrees 
diould  be  reversed  and  the  suit  dismissed  with  costs.  The  plain- 
tiff never  was  either  appointed  karnam  imder  Regulation  VI  of 
1831,  or  in  pofiseflsion  of  the  land  attached  to  and  inalienable  from 
the  office  under  that  Eegulation.  His  claim  now  is  that  he  ought 
to  have  been  appointed  to  the  office  and  put  into  possession  of  the 
under  ss.  1,  3  and  4  of  that  Regulationi  such  claim  was, 
in  the  words  of  the  Begulation  and  of  Act  lY  of  1866, 
''adjiidioable''  by  the  officers  of  the  Government  in 
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ViiTKATA   the  Bevenue  Department.   Seotioii  3  of  the  Begulation  dedam 
r/m/,     that  such  claims  shall  not  he  ocigniiaUe  hy  the  ozdinaiy  Covfa 
of  Judicature. 

Act  IV  of  1866  does  not  repeal,  ss.  3  or  4  of  the  EegulatioD, 
as  far  as  regards  the  power  given  to  the  GoTenunent  offieera  in  the 
Bevenue  Department  to  appoint  kamams.  That  Aot  merely 
enfranchises  the, lands  from  the  condition  of  service  and  permits 
the  grant  of  them  hy  the  Indm  Commissioner  free  from  the 
inalioiahility  and  non-liahQity  to  execution  provided  hj  a.  3  of 
the  Begolation.  The  ordinary  Courts  of  Judicature  cannot  deter- 
mine whether  the  plaintiff  ought  to  have  beenSppointed  or  shoidd 
be  considered  as  entitled  to  the  office  of  karnam.  I  do  not  think 
the  case  calls  for  any  d^Moa  whetim  the  defeindant  holds  the 
land  granted  hy  the  CommiflBiinier  wMi  own  or  aa  amemherof 
an  undivided  family. 

HuTTUSAMi  Aytab,  J.— -The  question  referred  for  our  decision 
in  this  case  is  whether  the  respondeat— plaintiff — ^is,  upon  the 
facts  found,  entitled  to  the  possession  of  the  land  in  dispute.  The 
land  was  a  service  indm  attached  to  the  office  of  kamam  in  ih' 
village  of  Fedda  Settipalle,  Frodattiir  taluk,  Cuddapah  district. 
In  1870  the  in4m  was  in  the  posseeaion  of  ojae  Sivannagfairi 
Narasanna,  who,  though  he  had  a  hereditary  claim  to  the  offii^a^^ 
kamam,  was  then  one  of  three  ghair  nmkldrs  (men  who  did  not 
hold  the  office),  the  duties  of  the  office  being  discharged  by  three 
others.  Narasanna  died  in  1874,  a&d,  the  respondent  being  then  ^ 
a  minor,  his  natural  father  claimed  possession  of  the  in4m  for  him 
on  the  groimd  that  Narasanna  had  adopted  him.  It  appears  that 
there  was  also  a  rival  claimant.  The  Deputy  Collector  in  charge 
of  the  division,  instead  of  piooeeding  to  adjudicate  on  tiie  daim 
under  s.  3,  Regulation  VI  of  1831,  referred  the  parties  to  a  CSvil 
Court  to  establish  their  rights  of  succession  to  Narasanna  and 
directed  that  the  nett  proceeds  of  the  inam  be  credited  to  Gtovem- 
ment  under  the  head  of  siw&i]am&,  so,  that  they  might  deal  widi 
them  finally  as  they  thought  fit.  Against  this  order  the  respon- 
dent's natural  father  preferred  no  appeal.  In  1877  the  Tahsild^r 
of  the  taluk  complained  to  the  Collector  of  the  inefficiency  of  the 
office-bearers,  and  suggested  the  appellant's  appointment  as  aiouitii 
kamam,  adding  that  the  lands  of  those  who  left  no  heirs  might  he 
annexed  to  the  new  office  aa  emolumanti,  TheQaUeotor  adiOftei 


Digitized  by 


G6( 


on  and,  appointing  the  appellant  as  the  fourth  kaTnam,  Vmutk 
^bsA  lands  yielding  an  t&oom«  of  Bs.  100  per.annnm  be  ibImI. 
placed  in  his  possession.   The  land  now  in  litigation  forms  part 
of  them.  The  appellant  entered  on  the  duties  of  his  oflSoe  as  the 
kamam  and  got  into  possession  of  the  land  in  suit  in  1877. 
hi  1880  the  inha  was  enfranoMsed  on  behalf  of  GK}yemment 
the  Indm  Commissioner.    The  respondent  asserted  his  here- 
claim  before  that  officer,  but  he  was  referred  to  a  Civil 
with  respect  to  this  land,  the  indm  being  enfranohised  in 
of  ^  appellant,  il^  ihsi  tbe  party  in  possession.  In 
1881  the  numlier  of  kamams  was  reduced  from  four  to  one,  and 
e  Board  of  Kevenue  dispensed  with  the  appellant's  services  on 
>und,  as  is  admitted,  that  he  had  no  hereditary  claim  to  the 
^It  is  found  by  the  Grafts  below  fliat  Narasanna  had  adopted 
pondent.    It  is  not,  however,  clear  when  his  minority 
though  the  plaint  conveys  the  impression  that  it  continued 

I Ml  1879.  The  question  for  decision  is,  whether  the  respondent 
■  siitSled  to  tiie  land  becimie  Us  adcqptive  father,  though  a  ffhair 
mklddry  had  a  hereditary  claim  to  the  office  and  held  the  indm 
DOW  in  dispute  from  1870  to  1874, 

It  was  argued  for  the  respondent  that  Civil  Courts  are  not 
under  seotion  3,  Aei^IT  of  1866,  to  question  the  act  of 
Collector.    On  the  other  hand,  it  was  contended  for  the  appel- 
t  that  the  title-deed  issued  to  him  by  the  Indm  Commissioner 
kve  him  a  valid  title  to  the  land*    As  to  the  enfranchisement, 
in  substance  a  connjEi!itatio&  of  the  service  tenure  into  a 
Ity  to  make  a  fixed  money  payment,  and  it  operated  only  to 
:ange  the  tenure  and  place  the  indm  on  the  same  footing  with 
private  property.    The  fact  that  the  enfranchisement  was 
the  appeOant  only  shows  that,  he  was  then  in  possession 
ostensible  owner.    As  to  the  contention  that,  under  section  8, 
.ct  IV  of  1866,  it  is  not  competent  to  us  to  question  the  Collector's 

Kder  of  1877,  it  cannot  be  supported.  Beading  section  8  of  Act 
r  of  1866  together  with  sedSons  3  to  6  of  Begulation  YI  of  1831., 
e  prohibition  seems  to  me  to  be  confined  to  decisions  passed  in 
e  exercise  of  tlie  judicial  powers  conferred  upon  the  Collector  by 
that  Begulation.  The  order  of  the  CoUeotor  in  1877  can  only  be 
legaided,  in  the  oiioiimBtaaioefr'  %  'wMssh  it  was  .made,  not  as  a 
ju&iil  dacisumi  biH  as  cm  jmrnA  ia  the  exerdse  of  his  general 
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VimuTA  ftathority  over  the  offioe  of  luoittDL  Agtin,  the  mmmA4l  fb 
UXmL     appellant  from  the  offioe  of  karnam  In  1881  and  the  dedmriion 

by  the  Board*o{  Revenue  that  lie  had  no  hereditary  claim  are  of 
no  avail  to  the  respondent,  inasmuch  as  their  jurisdiction  over  the 
in&n^  had  ceased  with  its  eo&ssichisement;  If  the  appeDaat  law- 
fully held  the  office  and  inter  at  the  date  of  enfranchisement^  the 
indm  would  become  his  property.  The  substantial  question  is 
whether  the  respondent's  right  had  lawfully  been  determined  and 
transferred  to  the  appellant;  By*  feason  of  the  eafraaohideuiflBt, 
the  indm  is  exempted  from  the  operation  of  Eegulation  YI  of 
1831  by  section  2,  Act  IV  of  1866.  It  may  be  that  parts  of  that 
Begulation  are  not  repealed  because  all  the  village  service  iu4iu^ 
in  the  Presidency  have  not  been  eafcmohised.  It  ia  there&ffe 
open  to  us,  in  my  judgment,  to  consider  wlieQier  the  tmpmimi's 
right  was  legally  determined. 

There  is  no  doubt  that  the  respondent's  father  had  a  hereditaiy 
claim  to  the  office  of  karnam,  but  it  does  not  appear  that  he  ever 
held  it.   His  hereditary  right  was  regulated  by  Bcgnlations  U  of 
1806  and  VI  of  1831.    According  to  section  2  of  the  last- 
mentioned  enactment,  all  emoluments  derived  from  lands  annexed 
by  the  State  to  hereditary  village  offioea  were  inalienftble  frcHmmi 
offices  either  by  mortgage,  gift,  sale  or  otherwise,  and  all  transfers 
which  were  thereafter  made  by  the  holders  of  such  offices  were 
null  and  void.  The  possession  of  the  respondent's  father,  then  as  a 
ghair  tnisl  karnam  from  1870-74|  wwooiitraiy  to  &e  Begulatioa 
and  therefore  illegal.    It  was  probil^.  due  to  an  arrangement 
made  with  the  office-bearers,  not  uncommon  in  this  Presidency, 
whereby  the  office-bearers  discharged  the  duties  of  the  offioe,  but 
its  emoluments  were  divided  by  them  with  tiieir  eo^shaiers.  Sofih 
an  arrangement  being,  however,  null  and  void  according  to  the 
Begulation,  tlie  respondent's  father  had  no  legal  right  to  continue 
in  possession,  and  the  Collector  was  at  liberty  to  put  an  end  to  it 
at  any  time  and  reattach  the  land  to  &e  offioe  from  which  it  iw 
illegally  severed.    Even  according  to  the  Standing  Order  of  the 
Board  of  Revenue,  which  as  a  matter  of  policy  enjoined  oonader- 
ation  to  the  party  in  possession,  Collectors  were  required,  in  eaaee 
where  persons  doing  no  diakf  ifm  enjoying  the  profits  of  tibe 
offioe,  to  restore  the  emoluments  to  persona  who  actuary  pexioani^ 
the  work  when  a  lapse  took  plaoe,  .   ^  * 


Digitized  by 


Google 


ih,  mL}  HADBAS  SmiES. 


267 


AMiidmg  to  the  law,  tfierefore,  as  it  stood  prior  to  the  enfran- 
» of  the  in&m,  a  right  to  the/land  could  only  be  legally 

^mred  through  the  right  to  the  possession  of  the  office,  and 
'  the  respondent's  father  nor  the  respondent  had  then  any 
liatwMst  in  the  oflioe  to  austain  m  action  in  the  nature  of  an 
It  may  be  tiiiat  flie  ra^ondent's  father  and  the  res- 
ident had  the  chance  of  a  revei-sion  in  case  there  was  a  vacancy 
;  the  office-beiu'ers  and  the  respondent  wafi  qualified  for  the 
if  when  theTaoanoy  ooeurfed*   Kei&cfr  event  happened  in  this 
^TkB  oveni  tiial  actually  Doomed  was  the  nomination  of  an 
llditional  kamam  owing  to  the  incompetency  of  the  office-bearers 
the  Collector  was  entitled  to  dismiss.   These,  who  had  a 
.  right  to  claim  possession,  didnioft  think  it  fit  to  impugn  the 
nt.   The  respondent  according  to  his  averment  was 
then  a  minor,  and  it  cannot  be  held  that  an  arrangement  made  under 
stances  to  ensure  an  efficient  performance  of  ihe  duties 
I  illegaL   But  our  attention  is  drawn  to  the  orders 
rd  BevesLue  that,  when  a  stranger  to  the  family  is 
pointed  on  the  dismissal  of  the  incumbent  for  the  time  being 
kior  mifloonduet  and  owing  to  the  absence  of  qualified  persons  who 
>  not  participated  in  it,  he  eilcmld  be  appointed  with  the  proviso 
appointment,  was  to  hit  only  as  long  as  the  life  of  the 
at,  and  that  females  and  minors  may  be  appointed, 
*  bt  the  office  being  temporarily  performed  by  deputy, 
eugh  if  the  appellant's  appointment  was  made  provisionally 
ly  it  might  mdse  ft  difieieno^^  still  it  was  not  so  made 
J  ease.    The  question  is — is  such  appointment  illegal  P  There 
either  in  Regulation  II  of  1806  or  VI  of  1831  to  war- 
I  oondusiQii^at  the  pemaaent  appointment  of  a  stranger ' 
I  these  is  no  one  duly  <|ualified  for  the  office  in  the 
ly  having  hereditary  claim.  • 
It  is  provided  by  Eegulation  XXIX  of  1802,  s.  7,  which 
plies  to  the  oflloe  tff  Hmmftt*^  in  permanently-settled  districts, 
;  in  case  of  ineapadiy  ft^'liein  of  the  last  kamam  need  not  be 
choeen  and  that  landholders  shall  be  free  to  exercise  their  discre- 
ixtia  in  the  nomination  of  persons  to  fill  vacancies.    Though  it  was 
UBgtettded  by  s.  7  of  Eegulation  U  of  1806  to  districts  of 
pij^TOnne  was  not  permanently  fixed,  there  is  no  reason 
{lotnted  oat  by  the  learned  Chief  Justice,  when  the 
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ViKKATA  whole  Regulation  is  odbiideTed,  that  the  intentieii  ynm  to  imj  to 
BiMi.  Collector  the  discretion  which  a  zamind4r  or  proprietor  had. 

The  Standing  Orders  of  the  Board  can  only  be  regarded  as 
suggesting  cases  in  which  a  strict  enforcement  of  the  law  in  pro- 
tection of  the  right  yeitriig  in  tile  0tate  to  the  peifon&aim  irf  ^bm 
duties  of  the  office  by  a  quaKfted  persofi  in  the  family  may  be 
temporarily  waived  either  on  grounds  of  policy  or  from  consider- 
ation due  to  the  family  having  a  hereditary  daim  to  the  office.  It 
seems  to  me  that  they  aa^Mt'be  regarded  by  a  Court  of  Juaiioe 
as  part  of  the  Begulationi  io  as  to  invalidate  an  act  permitted  by 
them,  though  they  might  be  accepted  as  grounds  for  departmental 
interference.  Even  assuming  that  the  Collector's  act  was  not 
authorised  by  his  superiors,  the  respondent  took  no  aetion  to  impugn 
it  for  three  years. 

It  was  ruled  by  the  Board  of  Revenue  that  no  incumbent 
should  be  ousted  from  his  office  by  reason  of  defective  title  if  he 
had  held  it  continuously  for  three  jeaam. 

On  these  grounds  I  am  also  of  opinion  that  the  respondent- 
plaintiff — is  not  entitled  to  the  possession  of  the  ia4m,  and  that 
the  appellant's  appointment  was  legal  owing  to  the  respondentia 
incompetency  when  it  wad  mad^. 

Bbandt,  J. — The  respondent — plaintiff— does  no  doubt  alli^ 
in  his  plaint  that  his  alleged  adoptive  father  was  in  enjoyment  of 
that  part  of  the  land,  the  holding  of  which  land  free  of  asseesm^t 
oonstituted  the  emoluments  oi  tiie  oftoe  ol  bmiani,  for  possaasioii 
of  which  respondent  sues. 

But  the  respondent  does  not  altege  that  his  adoptive  father  mm 
held  the  office  of  kamam. 

From  the  exhibits  filed  in  thie,oa8i,'wl[|fli  lAire  now  been  naom 
fully  explained  than  they  were  at  the  hearing  of  tlie  app^ 
by  the  Divisioftal  Bench,  it  would  appear  that  there  were  three 
working  karnams,  while  three  otiiero,  of  whom  plaintiff's  adoptive 
father  was  one,  were  ffhair  mklMn  m  "mot  regiBtered " — Mt 
office-holding— kamaais,  though  tihey  finjoyed  some  poiiicnis  of 
the  rent-free  lands. 

There  is  nothing  to  show  how  long  the  respondent's  minority 
lasted,  and  nothing  to  support  the  suggestion  of  the  District  Judge 
that  thie  appellant  was  appointed,  ad  interim^  to  peilacm  the  dnliai 
of  the  office  subject  to  dij^osal  of  jre^^oadent's  oppUioaiioft. 
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^ippdknt  was  appointed  on  the  ground  that  anothei'  karnam  was  Vbiolata 
llPbtiBied  in  addition  to  the  £hda  working  kamftiOB,  who  were 

three  in  number :  and  the  fact  that  the  appellant's  services  were 
in  1881  dispensed  with  un(fer  the  orders  of  the  Board  of  Revenue, 
^^^M  the  former  three  working  karuams  being  appointed  in  hi9 
|HPII|8oe8  not  appear  to  me  in  mf  wnsy  to  help  Mfoiidei^cpeiiri^ 
The  effect  of  the  enfrancliisement,  by  and  under  Madras  Act' 
IV  of  1862,  of  all  inams  of  the  classes  described  in  clause  1,  8,  2, 
Madras  E^gulation  IV  of  1831,  i.^.,  of  personal  and  hereditary 
Hpaiits  of  money  or  land  rereime  eoi^emd  hf'  Qmmimmk  m 
otmaderation  of  (past)  services  rendered  to  the  State  or  in  UfiH  of 
lesomed  privileges,  was,  as  is  stated  in  Chernkun  Venkamm  v. 
^l^j^uNdrdyaHa  Sistrulu^{l)    to  remove  from  the  claimants  the 
HHK&M  to  sae  in  tiie  oxdinaxy  Courts  of  Judbatoro  wMdl 
Iwgulation  17  of  1831  and  the  Acts  explaining  it  had  imposed 
and  the  Court  went  on  to  say  that  "  No  authority,  however,  was 
^^iven  to  the  (Inam)  Commissioner  to  determine  the  rights  of  the 
Hwaooaats.   The  effect  of  his  aei^  a*  eoq^lained  AetlY 
of  1862,  was  to  divest  the  Governor  in  Qomicil  of  the  jurisdiotioii 
to  determine  such  claims  and  to  vest  the  power  of  determining  in 

•the  ordinary  Courts/'  • 
\  Again  Maclras  Aet  IT  of  ^1866  spedted  that  wheiieas  in  this 
Presidency  certain  indms  attached  to  hereditary  and  other  village 
^ces  had  been  and  may  be  enfranchised  from  the  condition  of 
the  Indm  Commissioner's  title-deed  should  be  deemed 
proof  of  the  enfranohisenieiil^  suoli  lands  from  the  oon- 
Ition  of  service,  and  exempted  lands  so  enfranchised  from  the 
operation  of  Madras  Eegiilation  VI  of  1831  which  had,  among 
^^^g^ things,  excluded  from  the  cognizance  and  jurisdiction  of  the 
IPPpltty  CSoorta  determination  of  olaimB  to  snoh  offioes  and  to  the 
emoluments  attached  thereto. 

The  District  Mdnsif  in  his  judgment  in  this  case,  which  I  admit 
jjonsidered  judgment  on  a  subject  open  to  some  doubt,  says 
sot  see  wlij  the  dadaion  ol'  tihis  Oonrt  above  quoted, 
another  to  the  same  effect,  should  not  hold  good  in  the  case 
in4ms  formerly  held  on  condition  of  service,  as  in  the  case  of 
yen  for  past  services,  or  in  lieu  of  resxmied  privileges. 
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And  this  view  appears  to  meet  the  approval  of  my  learned 
oolleague  at  whose  suggestion  tSuBoaBo  is  lefeirred  to  the  Full  Beoflhi 
viz,,  that  "  it  was  the  intention  of  the  ^egislatoie  as  well  as  of  the 
ExeMButive  under  whom  the  Inim  Commissioner  acted,  that  any 
person  who  coidd  have  sued  before  the  Collector  for  the  office  (of 
kamam  in  an  unsettled  distriot)  and  its  emoluments  prior  to  the 
enfranchisement,  can  now  enforce  his  right  to  the  enfranekised 
lands  through  the  Courts,"  pro\^ded  that  the  claim  of  such  person 
had  not  heen  considered  and  rejected  by  the  Collector  before  the 
enfranchisement  of  such  in4m. 

It  is  conceded  that  there  need  not  have  been  a  formal  adjudi- 
cation in  a  suit  brought  as  such  under  Madras  Regulation  VI  of 
1831,  but  it  is  said  there  must  have  been  an  order  to  which  the 
claimant  or  some  one  on  his  behalf  was  a  party  and  against  which 
he  might  have  appealed ;  that  a  mere  order  of  appointment  (and 
an  appointment  made  in  pursuance  of  that  order  ?)  is  no  dedsio|i 
(and  the  appointment  no  valid  appointment  ?)  at  all. 

It  appears  to  me  that  tiiere  h  k  very  material  diffei«aoe 
between  indms  of  the  class  and  description  specified  in  Regula- 
tion IV  of  1831,  and  those  described  in  Regulation  VI  of  1831. 
Whether  or  not  indms  of  the  former  class  were,  as  my  learned 
colleague  suggests,  as  much  at  the  dispoeal  of  Oovemmmt  as  tbe 
latter,  I  do  not  think  it  neoessaiy  now  to  consider. 

The  respondent's  claim  may,  I  consider,  be  disposed  of  oxi 
following  grounds : — 

He  fails,  as  it  appears  {o  me,*  to'  illdce  out  my  title  at  all. 
He  does  not  set  up  a  case  of  trespass,  or  of  fraud  on  tiie  pirt  of 
the  appellant.  Allowing  that  the  person  who,  he  says,  adopted 
him  enjoyed  p.art  of  the  lands  attached  to  the  office  of  karnam,— 
and  that  he  had  a  claim  as  good  as,  or  better  than,  others  of  ths 
family,  an  outsider  was  appointed  to  the  office  of  lei^Qam  in  1877, 
and  in  virtue  of  that  appointment  obtained  possession  of  the 
emoluments  then  attached  to  such  office ;  while  he  so  held  tibe 
office  and  emoluments,  Govaroiiient  enfranohised  the  service  ixJaa 
land  and  allowed  the  then  offioe-licMiaf  to  retain  the  land  at  1m 
than  the  full  assessment.  Enjoyment  of  the  emoluments  intended 
as  remuneration  for  the  office  of  kamam  by  persons  not  doing  &9 
duties  of  the  office  was  contraqr  to  tiie  express  intention  lai 
provisions  of  Regulation  YI  of  tSSl;  tod  the  mmMpiffi^ 
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emii  emoluments  b j  the  respondent's  father  does  not»  in 
give  my  support  to  the  respondent's  present  daim. 

aprpellBnt  was,  whether  properly  or  improperly  as  regards 
olaim  of  the  xespondent,  appointed  kamam  by  the  Revenue 
sothorities.  There  was,  so  far  as  appears,  nothing  to  prevent  the 
^^^e^Kmdent  from  presenting  a  formal  claim  to,  or  from  suing  for 
Hpb  offioein  the  Ooorts  of  Hib  Birraiufi  officers  after  the  date  of  the 
sppellant's  appomtmesit  and  before  the  land  was  enfranchised, 
and  I  do  not  think  that  because  there  was  no  formal  adjudication 
respondent's  claim  to  the  office,  we  can  regard  the  appoint- 
made  as  no  appointnutet  ai  aQ. 

only  ground  then  cm  wMeh  as  it  seems  to  me  the  respon- 
ds case  can  be  put  is,  that  Government  intended  that  the  lands 
ih  had  hitherto  been  held  free  of  assessment  as  remuneration 
for  kamam's  service,  but  which  were  enfranchised  oh  condition  of 
lyment  of  fths  of  the  tiSL  assessment  when  the  lands  were 
[severed  from  the  office,  should  be  made  over  to  the  families  of  the 
llereditary  kamam  a. 

think  it  may  be  taken  that  such  lands  were  enfranchised  in 
not  of  the  family  generally  but  of  the  office-holder  for 
being,  in  which  case  they  would  presumably  descend  not 
an  the  members  of  the  family,  but  to  the  branch  or  heirs  of 
person  in  whose  favor  it  was  enfranchised.  This  would  fully 
the  requirements  of  the  Acts  of  1862  and  1866  as  to  such 
being  plaoed  in  this  same  position  as  other  descriptions 
property,  in  regard  to  their  future  sucdession  and  trans- 
and  in  the  absence  of  a^y  express  intimation  of  an 
on,  or  enactment  that  such  lands  were  enfranchised  subject 
by  the  Oivil  Oourts  as  to  which  member  of  the  family 
^ht  at  the  time  of  enfranehisement  have  had  the  best  claim  to 
the  office,though  not  actually  at  that  time  holding  the  office,  I  am 
not  prepared  to  hold  that  it  is  open  to  a  Civil  Court,  after  enfran- 
chisement, to  adjudicate  oU'daiiiis  for  the  determination  of  which 
it  would  be  necessary  to  deoide  thai  one  person  was  at  the  time 
enfranchisement  entitled  to  the  office  from  which  the  emola- 
Hpnnts  of  the  office  have  now  been  severed,  and  therefore  entitled 
to  land  to  which  the  obligatioa  of  service  no  longer  attaches, 
m  Pfolfimioe  to  aooUi^iv  vho,  at  the  time  of  enfranchisement, 
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Vmlita   held  the  office  in  virtue  of  appointment  made  by  an  authority 

RiMi.     competent  to  make  it. 

HuTCHiNS,  J. — Having  stated  my  views  at  some  length  when 
I  proposed  to  refer  this  case  to  a  Pull  Bench,  I  shall  not  again 
travel  over  the  same  ground,  more  especially  as  no  other  member 
of  the  Court  has  adopted  them,  and  my  individual  ofdmpii  U 
probably  wrong  and,  at  all  events,  has  oeaaed  to  bed  any 
importance. 

The  facts  of  the  case  turn  out  not  to  be  precisely  what  was' 
represented  to  Mr.  Justice  Brandt  and  mymll  the  toaemkit 
hearing,  and  I  am  not  prepared  to  say  that  this  particular  plaintiff 
ought  to  recover.  I  have  not  thought  it  necessary  to  consider 
•  this  point  because  I  understand,  and  1  am  glad  that  it  is  so,  that 
my  learned  colleagues,  or  at  all  events  a  majorify  of  ihmif  have 
seen  their  way  to  determine  the  case  on  the  broad  issue  whkit  I 
brought  before  them,  and  to  re-afflrni  the  principle  that  no  pmon 
can  recover  in  the  Civil  Courts  an  enfranchised  viUage-servant^s 
indm,  unless  he  was  himseli  the  holder  of  the  oMm^m  (pOBflfl^) 
in  possession  of  the  land  at  the  time  of  thn  enfrancMaoA^ioL;  ' 

The  principle  and  the  consequences  of  this  proposiiiii  wfll  he 
best  seen  by  putting  a  simple  concrete  case^  based  on  tiii  facts  oi 
the  present  case,  but  without  some  which  merely  tend  to  oom^* 
oate  it.  A,  the  vttlage  karnam,  died  shortly  before  the  enfran- 
chisement.  B,  his  adopted  son,  applied  to  succeed  him.  Without 
deciding  the  question,  although  in  my  opinion  he  was  bound  to 
have  decided  it,  the  Revenue  officer  referred  him  Civil  Oofiat 
to  establish  his  adoption.  Meanwhih^  he  ordered  the  assessment  of 
the  land  to  be  collected  and  credited  to  Government  as  8i¥r4ijama 
— ^this  was  a  piere  provisional  arrangement  and  oertcdnlj  not 
amount  to  a  rejection  of  the  claim.  Subsequentfy,  though  niiAai 
a  mere  provisional  arrangement,  a  stranger  was  appointed  and 
took  possession  of  the  lands  and  otfice.  The  enfranchiaemeat 
followed  and  the  Indm  Cbmmissicner  thereby  releaaecf  the  land 
from  the  condition  of  service  and  commuted  the  Qoveromenffs 
claims  upon  it  to  a  quit-rent.  The  adopted  son  having  established 
his  adoption  now  claims  the  laud.  My  learned  colleagues  eonsid^ 
that  he  cannot  recover  it  because  he  was  never  %t)ffioe.  Ify  i^nr 
is  that  he  can  recover  it,  because  he  was  dearly  eHlitted  to  the 
lands  (as  well  as  to  the  ofBioey  although  that  hw 
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tion)  unless  for  some  reason  the  Government  by  its  officers  chose  Vikxata 
to  reject  bis  daim,  because  the  lands  have  now  been  enfranchised  bIuI. 
horn  the  condition  of  service,  and  because  such  claims  to  the  lands 
(though  not  to  the  office)  have  again  become  cogpizable  by  the 
Gvil  Courts,  subject  only  to  one  condition,  viz.,  that  they  shall 
leepeet  the  decisionB  of  the  Reveniie  Courts. 

Suppose  a  still  simpler  ca^e — ^that  A  died  only  in  1879  and 
that  B,  instead  of  being  an  adopted  son,  was  the  natural  son  and 
midoubted  heir  of  his  father  ;  that  for  some  reason  B  could  not  or 
did  not  come  fosrward  until  1880,  when  the  stranger  had  been 
appointed  and  the  land  enfranchised.  Assuming  B  to  have  been 
capable  of  performing  the  service  he  would  undoubtedly  have 
recover^  both  the  lands  and  the  office  if  he  had  sued  before  the 
Golkctor.  Are  we  to  take  it  that  the  Legislature,  by  re-transfer- 
,  ring  to  the  Courts  the  cognizance  of  claims  to  the  lands,  intended 
to  prevent  such  claims  from  boing  litigated  at  all  and  to  vest  the 
hmds  absolutely  in  the  office-holder  for  the  time  being  P  If  that 
the  intention,  what  is  the  meaning  of  the  provision  that 
I  already  passed  must  be  respected  P  It  seems  to  me  both 
a  useless  and  a  ridiculous  provision,  unless,  in  the  absence  of 
toflli  a  decision,  the  Civil  Courts  are  to  entertain  and  determine 
all  didms  jort  as  they  would  if  the  oondition  of  service  had 
never  been  imposed  and  the  lands  never  exempted  from  their 
jurisdiction. 

The  Act  must  be  construed  with  reference  not  only  to  the 
prerrious  positive  enaoitments,  but  to  recognized  custom  and  the 
established  practice  of  the  Eevenue  Courts.  It  is  quite  true  that 
the  early  Regulations  nowhere  mention  that  the  office  of  kamam 
in  unsettled  estates  is  hereditary,  and  I  entirely  agree  that,  with 
legud  to  settled  estates,  the  primaiy  object  of  Regulation  XXTX 
oi  1802  was npt  to  make  the  office  an  hereditary  one  but  to 
prescribe  mles  for  having  the  office  filled  up  and  the  duties  thereof 
efficient^  discharged.''  The  reason  was  that  the  hereditary  cha- 
tmAtnt  fdmidx  ofBoe  was  i^e  established  common  law  of  the  country. 
Begulatioii  VI  of  1831  itself  describes  the  offices  as  essentially 
hereditary.  There  was  no  need  to  introduce  by  enactment  the 
hereditary  principle  of  succession :  on  the  contrary  all  the  legis- 
4«ti^  (01  tine  sobjeot  was  designed  to  prevent  this  principle  being 
(g  fooh  9M  extent  as  to  defeat  the  condition  of  service. 
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VmuTA  I  need  not  refer  to  authoiitieB  to  ehow  that  it  continued  to  be 
tt/M/  recognized  by  the  BerenM  offions.  So  starongly  werfe  they^ 
impreesed  with  the  abeolute  hereditary  right  that,  until  lately,  the 
Executiye  did  not  oonsider  itself  at  liberty  to  reject  claims  which 
had  been  allowed  to  remain  dormant  for  vezy  long  periods  indeed. 
It  was  only  in  1880, 1  tiliitk,  Obt  iiiiit^  a  sp^knes  of  finata- 
tion  by  declaring  that,  after  holding  oflBce  without  dispute  for 
three  years,  a  kamam  should  be  maintained  undisturbed  for  life. 
^  But  even  then  the  unsuccessful  claimant  could  come  forward  again 
after  his  rival's  death. 

It  wafi  probably  on  similar  grounds  that  the  Executive  did  not 
oonsider  itself  at  liberty  entirely  to  ignore  the  claims  of  a  female 
or  minor.  Up  to  the  passing  of  Kegulation  VI  of  1831  such 
claims  seem  to  have  hem  reoogniflsd  by  the  GSvil  Courts.  The 
contrary  view  was  first  laid  down  by  the  Sadr  Court  fn  1844,  but 
the  Revenue  authorities  seem  to  have  continued  to  follow  the  old 
practice,  not  being  bound  by  the  later  decision  of  the  Sadr  Comi. 
But  it  is  not  necessaiy  to  diseofll Jlil  fiestion  in  the  present  ease, 
as  it  does  not  affect  the  coustrtidliiiak  tftiuQfkS^  (Madras). 

It  is  however  important  to  bear  in  mind  one  other  droum- 
stance,  and  that  is,  that  veiy  many  of  these  inam  lands  were  not 
originally  granted  as  immneniiidti  for  servioes,  bait  weie  tiie 
private  lands  of  the  family.  In  such  cases  the  family  was  bound 
to  supply  a  person  competent  to  perfonn  the  servioes  and  the 
services  were  remunerated,  not  by  a  fresh  grant  of  Gbvenmsect  ^ 
land,  but  by  a  remissioii  of  tiie  aawisaimt  osi  the  family  paiUk 
One  of  the  commonest  questions  in  some  districts  was  the  question 
whether  the  land  itself,  or  only  its  assessment,  formed  the  office* 
holder's  emol^meni  In  the  latter  case  some  other  arrangemeni 
than  the  deduction  of  the  assessment  from  the  patti  had  to  be  mads 
upon  the  appointment  of  a  stranger,  or  the  deduction  was  made 
from  the  stranger's  own  patt4,  and  notwithstanding  the  ^parently 
stringent  provision  in  Begulatifm  VI  of  1831  that  the  emolumeiils 
shall  not  be  diverted  fnm  the  offioe^  nothing  was  commoner  Oum 
to  find  a  number  of  ghmr  mislddrs,  as  they  are  called,  in  enjoy- 
ment of  shares  of  the  indm,  A  g/iair  mislddr  I  understand  to  be 
a  registered  member  of  the  laanily  hereditarily  entitled :  he  is  * 
registered,  not  as  the  aobial  offiotfholctor,  or  mMMr,  hat  M  # 
person  holding  a  portion  of      tn&m  hmiB  Hiio  has  «  daifiiyio  ]|r 
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o(msidered  in  the  event  of  anothei*  kamam  being  required.  That  Ymmktk 
this  is  the  received  interpretation  may  be  gathered  from  the  Deputy 
Odleetor'ft  oider  ef  Oetoher  1877  (I)  in  tbk  very  case.  After 
sanctioning  the  appointment  of  the  defendant  he  goes  on  to  say 
that  any  of  the  mid  kamams  who  is  found  quite  incompetent  may 
Is  iaoihided  in  the  ghair  mislf  and  a  competent  man  out  of  the 
fi^  miiUdrg  tranafenred  to  the  mhL  not  of  course  say  that 
such  an  order,  or  the  practice  which  it  recognises,  is  in  accordance 
vitih  the  principle  of  Begulation  YI  of  1831,  although  that  Eegula- 
tion  nonrhere  prohibits  the  joint  enjoymrait  of  the  whole  family 
iriddi  supplies  the  irorkiDg  member,  but  the  practice  shows  that 
great  difficulty  arose  in  carrying  out  that  principle,  and  I  believe 
that  it  was  this  practical  difficulty,  as  much  as  anything  else,  . 
nMdh  led  to  a  system  of  cash  salaiiefi  being  substituted  for  grants 
of  land  or  laud  revenm  If  I  am  in  this  belief,  surely  it 
tends  to  confirm  my  view  that  by  ilie  enfranchisement  the  Gk)vem- 
wmt  simply  commuted  its  claim  and  left  to  the  Civil  Courts  the 
dzSoolt  tafik  of  adjusting  the  several  olaims  upon  the  land. 

Again,  if  the  Govermnent  intended  to  oonfar  &e  land  absolutely 
on  the  office-holder  for  the  time  being  and  his  heirs,  why  did 
they  impose  ^only  a  favourable  quit-rent  P  They  still  give  the 
lAee^ioMer  emoluments  by  way  of  salary  which  they  consider 
ideqnate  remuneration  for  his  services.  Why  should  they  not 
have  resumed  the  land  absolutely,  unless  it  was  that  they  knew 
that  in  a  very  large  number  of  cases  others  than  the  actual 
iBoiimbent  had  good  dahns  upon  itf 

I  do  not  at  aU  shut  my  ejm  to  tiie  many  difficulties  which  my 
view  involves.  Where  there  are  several  persons  equally  entitled, 
for  jpjtMioej  it  would  be  a  difficult  question  whether  they  should 
iffl:  divrakd  land,  or,  if  not,  m  wbtA  principle  the  Courts  should 
fiaerimmate  between  them,  lam  not  sorry  therefore  that  my 
opinion  has  not  prevailed,  but  as  I  find  myself  unable  to  subscribe 
to  the  view  of  the  rest  of  the  Court,  I  have  felt  bound  to  reoord 
my  dissent.  That  my  opinion  does  not  materially  differ  from 
that  held  by  the  ludm  CommiaBioner  imd  Eevenue  officers 
acquainted  with  the  former  practice,  may  be  gathered  from  the  fact 
that  in  this,  as  in  most  similar  cases,  the  claimant  was  expressly 
referred  to  the  Civil  Courts  by  the  Commissioner.  I  believe  I  have 
al^r  ooDie  aeran  odiet  in  lAidi  OoHedtors  refused  to  exercise  their 
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fiafere  Mr.  Jmtice  Keman. 
1886.         '^^J'^--'  ^  '^^♦^fc^  HNSBNT 

/ii  fv  DQBASAMl  v.  VENKAIASAMI  Aim  othsbs.* 


February  6. 


OmU  JVtMAr^  (M,  m.  336,  344|  638— DiiffAar^f  ofjudgmmt'Mior  armUimdir 

A  judgment-deUco:  having  been  arrestod  in  execntioEi  ol  a  decree  of  the  Exg^ 
Oonxt  in  its  Qriginal  OlTil  Jarisdiction  and.  brought  before  the  Court  under  the 
provisions  of  a.  336  of  the  CJode  of  Civil  Procodure,  claimed  to  be  discharged  on  Ite 
gxoaitdfhat  he  intended  to  &p{dy  to  the  Court  to  be  decLirod  an  insolvent  either 

iBlam^mifmmmtaai.  la  ^^m^m  otn&n  vict,  c.  21 :  o 

MM  that  the  jadgsnent-debtor  on  expressing  his  intention  to  file  &  petititfi  tad 
tobedule  under  IL  ft  12  ^ot.,  c.  21,  and  complying  wil^  the  conditiona  of  a.  331  of 

On  the  6th  of  February  1885  0.  P.  Pinsent,  a  defendant  in  00^ 
165  of  1885,  having  been  arrested  in  execution  of  the  decree  in 
the  said  suit  and  produced  before  Eernan,  J.,  an  application  was 
made  by  bit  Solicitor  Ohampim)  teat  Mb  disoharge  under  the 
proviflionB  of  s.  336  of  the  Code  of  Civil  Prooednre. 

The  following  judgment  was  delivered  bj 

KebnaN;  J. — The  defendant  being  brought  before  the  Court, 
nmrted  in  exeo&ti<m,  applies  to  be  disobai^ed  from  oustody,  fltat* 
ing,  under  s.  336  of  the  Code  of  Civil  Procedure,  his  intenticm  to 
file  his  schedule  as  an  insolvent  under  the  general  jurisdictioii 
conferred  by  11  &  12  Vict.,  c.  21,  or  under  b.  844  of  the  Code  of 
Civil  Broeedni^.  ISioi^  if  isfllmot  be  said  that  s.  844  and  ito 
snbiequent  seotahms  of  that  Act  do  not  in  term^  by  the  reference  to 
B.  344  in  s.  336,  apply  to  the  High  Court,  yet  under  s.  638  tbe 
jurisdiction  of  the  High  Court  in  insolvency  is  not  interfend 
with  by  the 

•        IW  of  1884.  , 
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This  being  so,  the  High  Courts  aotiixg  under  11  &  12  Viot,    jsg  paru 
c  21f  has  poirar  to  «aEitertaiii  a  petition  bj  a  defendant  who,  if 
lo  00  temdt  jnijgif  IiB«#  acted  iind0r  s.  S44  and  been  dedaivd 
insolvent. 

This  result  probably  was  not  contemplated  by  the  Act,  but  as 
the  juiisdiotion  in  insolvency  under  11  &  13  Vict.,  c,  21,  is  pre- 
wamdf  t3ie  o!nly  ocnustraotioii  to  be  put  upon  s.  336  and  a.  344,  so  as 
to  prevent  confusion  of  jurisdiction  in  insolvency  and  to  carry  out 
the  object  of  s.  336,  is  to  hold  that,  in  the  Presidency  towns,  a 
defendant  arrested  and  brought  before  the  Cburt  on  stating  his 
intention  to  Hb  Ids  petition  and  'schedule  in  insolvency  within  the 
time  fixed  by  s.  336  shall  be  discharged  on  giving  security.  If 
he  does  not  file  sudi  petition  and  schedule,  then  the  consequences 
eontemplated  by  8.  336  shall  follow. 

Section  336  is  a  snbstitntion  for  the  section  of  Act  YZII  of 
1.859,  which  enabled  a  debtor  to  be  discharged  upon  surrendering 
all  hifl  property  as  directed  by  that  Act.  By  adopting  the  above 
WiAtmetion,  the  rights  and  remedies  of  both  plaintifi  and  defend- 
ant are  preserved  and  the  object  of  the  Legislature  is  carried  out« 

Let  the  defendant  on  complying  with  the  conditions  of  s.  336 
of  the  Code  of  Civil  Procedure  be  discharged. 


APPELLATE  CIVIL— FULL  BENCH. 

Brfore  Sir  Charles  A,  Turner^  Kt,^  Chief  Justice,  Mr,  Jmtiee 
Kermn^  Mr,  Jmtiee  Muttmdmi  Ayyar^  Mr.  Justice  Hutchinsj 
0m(  Mr.  JuBiicf  Brandt 

TwAtJiAMMA  (Plaintiff),  1888. 
'  ,  October  12. 

and  1S84. 

Deoember  20. 


YENKAFPA  (DBFEHBAiiT).* 


^nmiwn  C^»^  M-^Omtra^t  to  eertify  natitf action  of  deem^Sre^h— 

Suit  for  damages. 

The  piovkion  in      aSS  o!  the  Code  of  CivU  Procedure,  1882,  which  totU^///^^'  ^* 
Koy  Comt  to  reoognlie  a  payment  under,  or  an  adjtistsiLent  of,  a  decree,  tmlese  ^/^ 
citified  to  ihe  Court  execntirg  the  decree,  does  not  debar  a  suit  for  damages  for  a  ^ 
lOTMhof  aoonteMst  tocei-tify.  /S  fi^<  *  3 ^V* 


•  Beferred  Case  4  of  1883. 
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m  THE  INDIAN  IiMf  BBFOBTS.  *  [W.  VHI. 

KiT.T.AWfA  This  was  a  small  oause  suit  for  Bs.  43,  feferred  under  s.  617 
Vim^PA.  Cod®      Civil  Prooedore,  Ifltt^  the  deoiaioli  of  tiie  BSj^ 

CioTirt,  by  T.  Bdrndohandra  Bdu,  Bisbiot  ICAnal  of  Gootj. 
The  case  was  stated  as  follows. 

"  The  document  on  which  the  suit  is  based  runs  thus : — 

Agreement  executed  by  ManklE  YCTlo^ipa,  Tirfrndfer  oi 
Sangala,  to  Chiuna  Ramanna;  son  of  Siddana  Tippanna,  residing 
at  Dosaludiki,  Godtj  Taluk,  on  11th  Yysakha  BahiUa  of  the  yeu 
Vishu.  ^ 

^  According  t^  the  agreemmt  of  elunpromise  fll^  ia  CMgiii^ 
Suit  No.  122  of  1880  on  the  file  of  the  District  Mtmsif 's  Court 
at  Gooty,  my  in4m  and  patt4  lands  cultivated  by  you  should  be 
enjoyed  by  you  this  year,  and  the  Government  assessment  paid 
hy  you,  and  the  lands  given  up  to  me  wsA  jwc.  <hL  these  tflrms 
we  have  both  compromised  this  day,  and  you  have  given  up  to  me 
out  of  these  lands,  the  in&ms  in  the  SihaifapampUj  the  indm  and 
patt&  lands  in  the  PeddavodlUy  the  Mittakayilu,  and  the  Semhdam^ 
machem  adjoining  the  village,  md  you  liavd  retained  in  f^mt 
possession  only  the  Semkalammatala  on  which  the  betel  gardn  ife 
standing.  Therefore  I  shall  pay  the  Government  assessment,  Ac, 
payable  by  you  for  the  said  lands  this  year.  I  shall  pay  the  asseea- 
ment  after  deducting  the  assessment  ior  tiie  year  ^VHoama.  l!b 
Bemkalammatala  having  the  betel  garden  should  be  given  up  to 
me  by  the  15th  Chaitra  Sudha  of  the  year  Chitrabh&nu.  I  shaU 
also  get  dismissed  t^e  decree  obtained  against  you  in  Court.  This 
is  the  agreement  executed.' 

"  The  decree  last  referred  to  is  admitted  by  both  partiea  to 
be  that  in  Original  Suit  No.  15  of  1880  on  the  file  of  this  Court 
Bamanna,  in  whose  favor  the  agreement  was  executed,  is  dead,  and 
plaintiff  is  his  widow. 

The  plaintiff  urges  that  the  delenda&l  Yenkappa  enjoyed  the 
lands  under  the  agreement,  and  yet  executed  the  deoree  in  Qiigmal 
Suit  No.  15  of  1880  against  her  (deoree  execution  petition  No.  322 
of  1882),  and  recovered  Bs.  41-9-0  from  ite,  ttnd  tliere&iro  teeks 
to  recover  Bs.  42,  being  the  loss  sustained  by  her  by  def^odaxii 
having  wrongfully  enjoyed  the  lands. 

The  defendant  admits  the  agreement,  and  alleges  tltfSI^Mf 
lauds  were  not  made  over  to  him  under  it.  At  the  hearing;,  liis 
vakU  further  pleaded  s.  258  of  tiie  Code  of  Olfii  Brooedmo  ip  a 
bar  lo  plaintiff's  suit.  ^ 
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"  As  to  the  facts,  I  am  clearly  of  opinion  from  the  evidence  that  Matx4mma 
defendant  obtained  possession  of  the  lands  under  the  agreement,  ywKAtTk, 
and  that,  but  for  the  point  of  law  raised,  plaintiff  is  entitled  to 
recover  the  damages  sued  for. 

"  "We  next  come  to  the  point  of  law  whether  s.  258  of  the 
Code  of  Civil  Procedure  bars  this  suit,  and  entertaining  doubts 
about  it,  I  beg  to  refer  it  for  the  decision  of  the  High  Court,  at 
the  instance  of  defendant. 

It  is  urged  by  plfintiff's  vakil  that  there  was  no  direct  adjust- 
ment of  the  decree  under  the  agreement  in  question.  The  case 
Kunki  Moidin  Kutti  v.  Eamen  Unni{l)  seems  to  support  him. 
In  my  opinion  there  was  only  *  a  promise '  that  satisfaction  of  the 
decree  would  be  ceiiified  at  some  future  date.  But  there  was  no 
payment  *  in  adjustment  of  the  decree/  nor  anything  '  carried  to 
the  credit  of  the  judgment-debt,'  although  plaintifY's  husband 
*  may  have  depended  upon  the  promise  '  of  defendant  being  per- 
formed and  upon 'an  adjustment  being  made  as  the  ultimate 
effect '  of  the  agreement.  It  may  also  be  urged  that  defendant 
could  not  have  certified  the  adjustment  till  after  he  cultivated  the 
land  and  reaped  the  crop  on  it  unmolested. 

^*  In  the  case  Davidtd  v.  Ganesh  ShaHtri{2)  it  was  held  that  suits, 
like  the  present  one,  were  maintainable  under  s.  258  of  the  Code 
of  Civil  Procedure  as  it  stood  before  it  was  amended  by  Act  XII 
of  1879,  but  doubts  were  expressed  whether  this  would  be  the 
case  under  the  amended  section. 

**  The  question  referred  for  decision  is,  '  Is  the  present  suit 
maintainable  ?  '  ContLugent  upon  the  opinion  of  the  High  Court, 
I  decide  it  in  the  aflirmative,  and  decree  for  plaintiff  as  sued  for 
with  costs.'* 

The  case  was  heard  by  a  Division  Bench  (Kindersley  and 
Hutehinfl,  JJ.)  on  the  17th  July  1883  and  was  referred  for 
decision  to  the  Full  Bench  on  the  30th  July.  The  following 
judgments  were  delivered  : — 

KiNDEESLEY,  J. — At  the  time  of  the  Full  Bench  decision  in 
Virardghava  v.  Subbakka{3)  I  had  not  observed  the  verbal  alteration 
of  the  words  "  such  Court  "  to  "  any  Court.'*  I  cannot  feel  siu-e 
that  the  alteration  would  make  any  ^difference.    Having  regard 

(1)  LL.B.,  1  Mad.,  203.       (2)  I.L.R.,  4  Bom.,  205,       (3)  I.L.E.,  5  Mad.,  397. 
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MALLAinfA  to  the  importanoe  of  the  questbni  and  to  the  existence  of  a  Full 
YnriilrpA.  "BmA  AmAm  Oil  IhB  wBi^^ 

Hmk  the  oase  should  be  referred  to  the  Full  Bench. 

HtrrcHiNS,  J. — The  plaintiff husband  and  the  defendant 
entered  into  a  r4zin4ma  in  Original  Suit  122  of  1880^  reciting 
among  other  tmn&  that  the  former  shotdd  gm  up  to  the  latter  aft 
cnoe  two  out  of  three  plots  of  land,  and  that  the  latter  Bhonld 
certify  satisfaction  of  the  decree  in  Original  Suit  15  of  1880 
which  he  held  against  the  former.  SatisfaAion  was  not  certified^ 
hut  the  decree  in  Original  Snit  16  of  1880  w«i -sweated.  Tlio 
plaintiff  now  sues  for  damages  caused  by  the  breach  of  defeu* 
dant's  promise,  equivalent  to  the  profit  which  she  might  have 
made  out  of  the  land  if  it  had  not  been  given  up  in  consideration 
of  defendant's  promise.  ' 

The  decision  of  this  Court  in  Amndchella  Pillai  v.  Affirm, 
PiUai{l)  was  under  the  Code  of  1859  and  has  been  practically 
overruled  by  Virardghma  v.  Subbakkd,{2)  The  latter  oase,  how* 
ever,  was  decided  under  the  Code  of  1877  belova  |to  amemhneijfc 
by  Act  XII  of  1879.  A  later  case  to  the  same  efieek  ii  re^tited 
—Musuttiv.  Shekharan,(S) 

The  High  Courts  of  Calcutta  and  Bombay  have  also  diaaeated 
from  Arunachelk  Pillai  r.  Aj^dm  PilM  {Gtmummi  Dam 
Prankishori  I)nsiy(4)  Galavad  Chandd  Bhdi  v.  RahimtuUd  JamM 
Bhdi.)  (5)  In  the  former  case,  Couch,  C  J.,  and  the  majority  of  the 
Court  held  that  a  decree- holder  was  under  a  duty  to  certify  a 
payment  even  without  an  express  promise^  and^  if  lie  obliged  the 
debtor  to  pay  a  second  time,  became  a  trustee  for  the  debtor  for 
the  payment  which  had  not  been  appropriated  to  the  dmee* 
Both  these  oases  were  decided  upon  the  Code  of  1859. 

In  a  later  Bombay  case — BmUMr.  Ganmh  fiiMiiK(6)— decided 
under  the  Code  of  1877  before  its  amendment,  the  Court  held  that 
the  view  which  it  had  taken  under  the  old  Code,  viz.,  that  such 
money  might  be  recovered,  had  been  clearly  adopted  by  the 
Legislature,  but  it  was  intimated  that  the  ease  might  ham  beeen 
di^erently  decided  if  it  had  fallen  under  the  ttmeiided  pKoranaa 
introduced  by  Act  XII  of  1879. 


(I)  3  M.H.C.R.,  188.  (2)  I.LJL,  5  MadL»307. 

(3)  I.L.R.,  6  Mad.,  41 .  (4)    B.X..B.>  m 

^fi)  4  Bom.  H.C. R.  (A.C. J.),  76.  («)  IXM,^  4  Iton ^ 
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Than  oame  the  case  of  Pdtankar  v.  Devji{l)  when,  wiih  much  Maluitma 
legiet,  the  same  High  Court  held  that  suit  for  the  recovery  of  ym^pA. 
wash  mamy  mmhmeA  hjB.  244  of  the  Code  of  1877  and  the  last 
fiiagTaph  of  8.  258  as  amended. 

The  pr^nt  case  falls  under  the  Code  of  1883,  in  which  s. 
244  and  the  amended  s.  258  are  re-enacted  verbatim.  The  former 
iMtum  reftdmi  thai  all  questions  arimng  between  the  parties  and 

relating  to  the  discharge  or  satisfaction  of  the  decree  shall 

be  determined  by  order  of  the  Court  executing  the  decree  and  not 

a  mgmiB  aut.  The  Mter  section,  after  providing  that  the 
lMiP^i»4io]dwlMl  Mftify  all  payments  under  a  decree  wliich  may 
%e  made  out  of  Court,  and  that  the  debtor  may  take  out  a  notice 
%Sk  QOOipel  him  to  make  such  a  certificate,  proceeds  thus  : — No 
ipb  paymecat  or  adjustment  shall  be  recognized  by  any  Court 
WBiem  it  hm  li^a  oortified  as  aforesaid."  The  word  any  has  been 
iohstifcuted  for  sHch^  which  occurred  in  the  Code  of  1877,  and  the 
ftxdiibition  which  formerly  applied  to  the  executing  Court  only 
]^  Jieen  deliberately  extended  to^  other  Courts.  No  Court  can 
Mr  seeogiiiBe^u  uneertified  payment,  and  no  question  relating  to 
sodi  satisfaction  can  be  determined  in  a  separate  suit. 

I  am^  thereforci  disposed  to  think  that  the  present  suit  will 
not  He. 

The  quesllbii  will  he  referred  to  the  Full  Bench  aa  desired  by 
Ifav  Jtutice  Emderdey. 

The  case  was  heard  by  the  Full  Bench  (Turner,  C.J,,  Eeman, 
Kindersley,  Muttus4mi  Ayyar  and  Hutchins,  JJ.)  on  the  12th 
October  1883. 

Mr.  Buhramanyan  for  plaintifE. 
^tf^f^fopdcMfff^  for  defendant. 

20th  December  1884  judgment  was  delivered  by 
TuRjTER,  C.J. —It  may  be  that  the  object  of  the  Legidature, 
in  enacting  s.  258  of  the  present  Civil  Procedure  Code,  was  to 
give  effect  to  the  policy  which  had  been  already  approved  in  the 
enactment  of  s.  244.  It  was  accepted  as  desirable  that,  when 
proceedings  had  been  instituted,  the  rights  of  the  parties  in 
reference  to  the  matter  in  issue  should  be  finally  and  conclusively 


(1)  LL.R.,  6  Bom.,  146, 
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lf4u.AitMA  detennined,  and  that  no  oooadon  should  be  giyen  in  the  exeoution 
YnriuFPA.  0^  decrees  for  the  institoticm  of 'Iredi  proeeediiigs. 

But  to  deprive  a  perscm,  i^^gxieYed  hj  what  is  apparezitlj  a 
fraud,  of  a  right  to  have  reoourse  to  the  Court,  the  intention  must 
be  clearly  expressed,  and  we  lanst  not  carry  the  prohibition  beyond 
the  terms  of  the  law. 

The  question  which  we  haw  "to  ooimilBr  wliliii&,  whan  a 
payment  has  been  made  or  a  new  contract  entered  into  for  the 
purpose  of  satisfying  a  decxeei  and  the  object  has  failed  by  reason 
that  the  provisions  of  tha  kw  ^N^liA:  axe  esraitial  to  its  zecogmtio& 
as  a  payment  or  satisfaction  of  the  deoroe  hsm  not  bMi  oon^lM 
with,  the  person  injured  is  deprived  of  a  remedy  by  suit. 

It  appears  to  us  that  the  groimds  on  which  we  held  that  such 
a  suit  would  not  be  predndedby  the  provisioiiB  of  a.  344  still 
obtain.  In  bringing  the  suit  tiie  plaintiff  does  not  aver  that  a 
decree  has  been  satisfied  by  the  payment  or  contraet.  His  case  is 
that  the  decree  was  not  legally  satisfied.  He  raises  no  question 
as  to  the  execution,  discharge  qr  Batisladion  of  the  decree. .  He 
alleges  only  an  intention  that  it  should  be  satisfied — an  intention 
to  which  the  decree-holder  might  have  given,  but  did  not  give^ 
effect. 

We  have  then  to  oonflne  ocdAMlves  to  tiiie  language  of  tiie 
amended  provisions  of  8*  258.  '  ^  ^ ' 

Those  provisions  are  so  worded  that  full  effect  can  be  given  to 
them  without  construing  them  to  debar  the  institution  of  a  suit 
for  the  recovery  of  money  paid  or  damages  for  breach  of  tlie  oon* 
tract  to  certify. 

*  The  words  of  s.  258  are  as  follow  : — "  If  any  money  payable 
imder  a  decree  is  paid  out  of  Court,  or  the  decree  is  otherwise 
adjusted  in  whole  or  in  part  to  tlie  eotis&o&mdf  i3ie  decree-holder, 
or  if  any  payment  is  made  in  pumianoe  of  an  agreement  of  tiid 
nature  mentioned  in  s.  257a,  the  decree-holder  shall  certify  such 
payment  or  adjustment  to  the  Court  whose  duty  it  is  to  execute 
the  decree.  No  such  payment  osr  adjustment  shall  be  recognised 
by  any  Court  unless  it  has  been  oaitified." 

The  term  "  payment "  may  mean  either  the  act  of  paying  money 
or  the  act  and  its  result,  the  satisfaction  of  an  obligation  :  the 
term  "  adjustment "  is  aasoeptiMe  '<mly  of  one  meaning,  an  act  and 
the  result.   Beading  the  termHogetiier  and  intezpieting  tibe  one 
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by  the  other,  they  would  be  properly  construed  as  having  a  like  Mallawma 
meaning,  and  thus  give  full  effect  to  the  word  such,''  which  Vsnkafpa. 
confines  the  terms  with  which  it  is  connected  to  the  sense  in  which 
they  are  used  in  the  preceding  paragraph  of  the  section,  where  the 
payment  is  described  as  a  payment  of  money  payable  under  the 
decree  and  paid  out  of  Court,  and  the  word  adjustment  "  as  an 
adjustment  of  the  decree  in  part  or  in  whole  to  the  satisfaction  of 
the  judgment-debtor.  The  words  "  any  Court "  substituted  for 
the  words  "  such  Court  "  are  not  deprived  of  a  sufficient  meaning 
by  this  construction,  for  whereas  the  words  **  such  Court "  were 
held  to  mean  only  the  Court  executing  the  decree,  there  are  other 
cases  in  which  it  could  with  equal  propriety  be  held  that  in  the 
absence  of  a  certificate  a  decree  should  be  deemed  imsatisfied  ;  for 
instance,  if  a  suit  were  brought  for  the  administration  of  the  judg- 
ment-debtor's estate,  it  might  be  incumbent  on  the  Court  to 
determine  whether  or  not  a  particular  decree  had  been  satisfied, 
and  the  same  question  might  arise  in  the  winding  up  of  a  com- 
pany. In  these  cases  the  Court  may  be  a  Court  other  than  the 
Comrt  executing  the  decree,  or,  if  it  were  the  same  Coui;t,  it  would 
not  be  engaged  in  executing  the  decree.  The  conclusion,  then,  at 
which  we  arrive  is  that,  at  least  between  the  parties  and  their 
privies,  a  decree  shall  be  treated  by  eveiy  Court  as  unsatisfied  by 
a  payment  or  arrangement  out  of  Court,  unless  its  satisfaction  is 
certified.  It  is  not  necessary  for  us  at  present  to  determine  whether 
these  sections  are  intended  to  apply  to  persons  other  than  parties 
to  the  decree  or  their  privies  ;  but  if  future  legislation  is  resorted 
to,  the  effect  on  the  rights  of  such  persons  will,  we  trust,  receive 
consideration.  The  law  remains,  for  our  present  purpose,  sub- 
stantially as  it  was  before  the  substitution  of  the  word  "  any  "  for 
the  word  "  such,"  and  the  same  reasons  influence  us  in  holding  the 
suit  maintainable  as  are  expressed  in  our  decision  in  Virardgham  v. 
SubbakH{l),  Had  the  legislature  intended  to  deprive  the  judg- 
ment-debtor altogether  of  his  remedy,  we  are  entitled  to  expect  that 
plainer  language  would  have  been  used.  It  might  have  been 
enacted  that  no  separate  suit  should  lie  for  the  recovery  of  an  un- 
satisfied payment,  or  words  to  the  like  eftect  might  have  been 
employed. 

The  M6nsif  will  be  informed  that  the  suit  will  lie. 


0)  I.L.R.,  5  Mad.,  397. 
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Jfay^iir  totp— JTtfwaw  Umure~Lnprorem(jtts~  Trees  of  tpcmtmmm  ^ 
turn  Muil — C&tU  of  4uetrUummg  value  of  imprortmtntt. 

Aooordmg  to  IftMmr  CQfltatn,  InliMttmi  (nurtgagea)  most,  on  tbe  expiry  of  Hm 

term,  cithfrr  be  discharged  or  renewed. 

On  rcsdemption  of  a  kinam,  the  bUiam*holder  (nKa%agee)  it  not  eolilled  to 
daim  under  the  head  of  improvements,  the  value  of  tnef  of  ipopitaneoiu  growth. 

In  Kilta  to  redeem  land  demiaed  on  kinan  teiupe^  on  payment  of  the  value  of 
ImfMrovements,  the  oosta  of  the  adjodicalfon  lieoeaaHated  by  the  refusal  of  eitiHif 
pavty  to  accept  the  terms  of  compensation  r)ffenid  or  demanded  by  his  o^CMieal 
should,  when  those  terms  are  reasonable,  be  charged  on  the  party  refosing. 

These  were  ai)peals  from  the  deprees  of  C.  Edmachandra  Ayyar, 
Bubordinate  Judge  of  Soath  Halabar,  modifying  the  decree  of 
B.  Kam&ran  N&yar,  Disiriot  MAnsif  of  Temelpiom,  in  suit  811 
of  1881. 

The  plainti£F,  Kirangat  Manakel  N^janan  Nambudripid,  sued 
Ananda  N&r&yana  Bhatta  and  six  otbars  to  leoover  certain  lands  ^ 
demised  on  k&nam  tenure,  and  Bb«  1»06S-9«10,  rent  in  arteaza,  W 

with  interest,  and  futiire  rent,  on  payment  to  defendant  No.  1  of 
the  kdnam  anlount,  and  the  value  of  improvements.  Defendant 
No.  1  pleaded  that  the  plaintifi  had  been  paid  renewal  fees,  and 
had  promised  to  renew  the  k&nain.  91^  Disiaiot  MAnsSi  held  \ 
that  the  document  (ex.  XIII)  evidencing  the  promise  to  renew 
was  not  admissible  in  evidence,  not  having  been  registered.    As  to 
improvements,  the  District  Mdnsif  found  that  defendant  No.  1 
was  entitled  to  Bs.  4,650-1-6,  and  deomd  redemption  aocording^.  | 
Both  plaintiff  and  defendant  No.  1  appealed  against  this  decree. 
The  Subordinate  Judge  held  that,  although  ex.  XTTT  did  not 


•  Seeond  Appeals  immd  llie  of  1883. 
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require  registration,  being  merely  a  receipt  ooupled  with  a  promise  NiEiTAKA 
^^^Moamnt  fior  themonej  at  Om  ihm  0t  tmmmlj  no  promlM  tD  NiairAirA. 

As  to  iiiyufMiMifa^  Hm  amoimt  waa  reduced  Iff  abo«l 

Ik  2,000, 

Both  plaintifi  aid^  dfllaidttal  Ho.  1  appealed  to  tha  H%b 

ODOTt.  « 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Turner,  G.J.,  and  Hutohins,  J.)^ 
Sankara  Menon  and  Ghpdla  Niyar  im  a{qpallant« 
Mr«  Siqihard  far  reepondeat* 

TuBNla,  CU«— We  prqpqee  to  diqpose  of  both  appeals  in  one 
judgment. 

Flaiatiff  brought  this  iaii  to  redeem  28  it^ns  of  property 
ODginallydeniised  on  k&nam  in  1792.   The  k&nam  was  {ran  time 

to  time  renewed,  the  last  occasion  being  in*  1874.  Wlien  the 
k&nam  was  originally  granted,  the  estimated  area  of  oulturable 
fand  irae  102  paras  (a)  wliidi  was  th^n  expressed  to  be  h&d 
*'ioviiig  80  pttMi"  In  1664  the  extent  was  elated  at  land 
'*  sowing  239  paras,"  and  the  extent  of  culturable  land  is  now  land 
sowing  61  paras,  in  addition  to  that  which  had  been  brought 
Mder  the  plough  at  tliatinie  of  the  tmrntl  in  1874.  The  plaintifi 
ileo  daims  an  arrear  of  rent. 

The  defendant  pleads  that  there  was  an  agreement  to  renew 
the  kinam,  and  that  he  had  paid  the  sum  of  Es.  800  for  this  and 
ofiber  lands  on  aocountof  renewal  fees.  He  asserts  that  he  had 
iODdered  the  rent  due,  and  that  the  value  at  which  the  paddy  is 
estimated  by  the  plaintiff  is  excessive. 

It  having  become,  in  the  judgment  of  the  Court  of  First 
Inataaoeaiid  the  Appellate  Oourt,  necessary  to  detemine  what 
mm  was  due  to  the  defendant  for  improvements,  those  Courts 
have  arrived  at  conclusioBs  which  are  contested  by  both  parties 
heiare  us  and  which  will  be  severally  dealt  with  hereafter. 

We  regret  that  we  are  obliged  to  express  tiie  opinion  that  the 
poBicipBl  issues  have  been  too  imperfectly  investigated  by  ihe 
T^rtrer  Appellate  Court. 

(fl)  (1)  A  grain  meaflure^r=  40  Ih.  iv  ardupois. 

(2)  The  uQQunl  qI  sM-com  required  to  sow  6,400  to  9fiOQ  Bqpm  fe«i  of 
(nai — Wti»n, 
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KiBiTAMA  Finty  as  to  the  alleged  agreement  for  renewal.  Ex.  XIII, 
NialTANA.  which  the  Munsif  dedined  to  admit  in  evidenoe,  is,  in  our  judg- 
ment, a  mere  agreement  to  repay  or  allow  the  sum  MmA  jm  Ab 
document,  and,  being  of  thisnatiir(\  it  was  clearly  admisatUe  ia 
evidence.  The  importance  of  it  in  this  case  is  that,  in  presorilmig 
the  time  when  the  sum,  of  which  the  receipt  is  aisknowledged, 
was  to  be  paid  or  accounted  for,  reference  is  made  %  tiha  time  of 
renewal. 

II  this  document  stood  alone,  we  are  not  prepared  to  say  that 
it  would  compel  us  to  the  conclusion  that  an  agreement  for  mamd 
existed,  for,  according  to  the  custom  of  the  oountzy,  Mnaiat  mittt 
on  their  expiry  he  discharged  or  renewed,  and  the  might 
have  been  used  in  a  vague  sense,  indicating  merely  tiie  period 
when  accounts  would  be  taken  between  the  jenmi  and  the  kiniiD- 
d&r.  But  the  document  must  not  be  considered  alone,  bub  ai 
connection  with  the  surrounding  c;  -  timstanees.  In  the  first  place, 
it  was  given  after  the  expiry  of  the  last  renewed  term.  That  term 
expired  in  1876,  and  the  date  of  the  document  is  1879.  There  was, 
therefore,  no  future  time  at  which  the  kinam  would  be  retiewed 
by  reason  of  its  expiry.  The  parties  were,  at  the  time  th»  Am- 
•  ment  was  made,  standing  in  the  relation  of  a  jenmi  who  liafl  a 
right  to  resume  and  of  a  kdnamd&r  who  was  bound  to  lesigii  iks 
holding  if  the  jenmi  did  not  renew.  The  poa%oiQ'#^tibi  piiztni 
has  a  material  bearing  in  considering  how  far  tiie  mention  of  tiie 
time  of  renewal  in  ex.  XITI  is  evidence  of  the  sabttsteaioe  §t  ^ 
time  of  an  agreement  to  renew. 

At  the  same  time  it  is  admitted  that  t&e  smn  of  Bs«  809  i^B 
not  paid  as  the  renewal  fee  for  any  particular  kdnam,  but  genenJ^ 
on  account  of  the  renewal  fees  to  be  collected  on  a  ntmiber  of 
k&nams  held  by  the  kdnamddr  £rom  the  same  jenmi,  and,  having 
regard  to  this  circumstance,  possibly  idl  that  oouM  be  safely  iafemd 
from  the  receipt  would  be  that  there  was  at  that  time  no  intention 
to  refuse  a  renewal.  For  proof  of  the  alleged  agreement  to  renew, 
it  is  then  the  oral  evidence  on  which  the  kAnamdfemust  principally 
rely,  and  to  this  the  Subordinate  Judge  has  mxA^mbmM,  V6b 
evidence  is  given  by  the  person  who  collected  the  money  on  bdi|^ 
of  the  jenmi,  and  who  was  at  the  time  the  kariastan  of  the  jeatSu 
He  has  distinctly  proved,  if  his  testimony  is  »Mable,  that  Jn 
agreement  to  renew  was  made.   He  has  nosait<Kt><^iMifc  !i»>iin 
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ottered  the  sum  as  received  on  aeoount  of  renewal  fees  in  the  NiBXYix a 
-  leocmiit  hodB  of  fhe  jenmi,  and  those  books  are  not  produced  to  i^iiJ^AVA.  ^ 

•ontradict  it. 

The  second  witness  for  the  defendant  corroborates  the  evidence 
ol  the  kAri&Rtan  that  a  renewal  was  promised  by  the  jenmL  It 
QKDOOt  lie  said  that  this  issue  has  been  satisfactorily  tried  until 
duewnsideration  is  given  to  this  evidence. 

It  is  further  noticeable  in  deternnuing  this  issue  that  no  provi- 
lion  was  made  in  ex.  XIII  for  payment  of  interest  on  the  Bs.  800 
firan  Meol  If  that  sum  was  advanced  as  a  loan  to  be  repaid 
at  a  future  time,  it  is  inconceivable  that  there  shoidd  have  been  no 
proTisiou  that  at  least  the  same  interest  should  have  been  paid  on 
it  as  was  paid  upon  the  sums  which  were  due  on  k&nam  by  the 
jonaito  like  k&namd4r.  If  there  were  no  other  k&nams  which 
had  expired  or  were  about  to  expire  when  the  payment  of  the 
Es.  800  was  made,  it  is  permissible  to  infer  that  the  promise  of 
wpayment  or  allowance  had  in  view  at  least  the  probability  that 
file  kinian  wMoh  had  expired  would  be  renewed. 

As  to  the  rent,  the  Subordinate  Judge  failed  to  dispose  of  the 
fifth  issue  as  to  the  rate  at  which  the  paddy  was  to  be  paid  for. 
The  Subordinate  Judge  has  assumed  the  rate  was  admitted.  It 
pay  ham  htm  bo  orally,  but  there  is  no  record  of  the  admission. 
If  it  becomes  necessary  to  inquire  what  sum  should  be  paid  by 
way  of  compensation  for  improvements,  we  desire  to  point  out  the 
following  objections  which  have  been  successfully  maintained  to 
the  finding  of  the  Subordinate  J udge.  The  evidence  on  the  record 
llKKlmthat  the  lands  brought  imder  cultivation  were  of  different 
dasses  and  required  a  different  rate  of  expenditure,  and  we  cannot 
lay  that  the  action  of  the  Subordinate  Judge  in  allowing  a  uniform 
xate  ill  found  ia  less  arbitrary  than  the  action  of  the  CommissionerB 
which  he  has  impeached.  So  far  as  is  possible,  some  support  should 
have  been  sought  by  the  Subordinate  Judge  for  the  conclusions  at 
which  he  pxnved  from  the  recorded  evidence  as  to  the  outlay 
QAoessaiy  %  bring  the  lands  according  to  their  several  qualities 
into  their  present  state  of  improvement. 

A  yet  more  important  question  is  as  to  the  area  of  land  on 
which  the  improvement  should  be  allowed.  The  jenmi  complains 
tttt  fl»  ftiliawtiTiate  Judge  has  aesun^  that  the  whole  area  of 
r ii|ld  lnyHiid  iSbft  induded  in  the  original  kdnam  has  from  time 
.  42 
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NiKlTAVA  to  time  been  improved  without  any  allowaaoe  jniiig  mada  iar  tim 

Thk  CTclort  in  J^^^  Virwpatckm 
lfrmMiripid{l)  laid  down  what  we  conceive  to  be  the  true  principle 
tqpc^  iriddi  fluoh  a  question  as  this  ahould  in  the  present  daj  be 


It  vai|  ve  believe^  ti)^  usage  in  Malabar  that  aoeonut  should 

be  taken  of  the  improvements  at  the  end  of  the  term  of  k&nam, 
and  that  the  value  should  be  added  to  the  k4nam  if  it  was  not  at 
mm  dliiQliarged  by  paymeni  !l3ili  usage  was  most  oonvenieiit^ 
£ar  tteoiUad  the  parties,  within  a  reasonable  time  after  thej  bad 
been  made,  to  determine  what  amount  ought  fairly  to  be  allowed 
to  the  kinamd4r  for  his  labor  and  expenditure.  The  usage  has, 
ImMfir,  an  eouzaa  0f  iim  iMa  gviafly  deputed  fran,  and  in 
mmj  in^4»^  a  raiiWil  has  been  granted,  leaving  the  aoeount 
"between  the  parties  respecting  the  value  of  improvements  still 
undetermined.  It  may  be  that  the  Subordinate  Judge  has  come 
to  a  right  oandufiioii  in  iiiifl  ease  in  allowing  improvements  on  tin 
whole  azea  daimed  by  the  kdnamdir.  The  oixmimstance  that 
nothing  was  paid  for  improvements  in  1864  suggests  that  those 
improvements  have  not  yet  been  taken  account  of-  At  the  same 
time  it  m  urged  in  this  Cburt  lltti  those  improvements  may  have 
dated  from  even  an  earlier  period  at.|pi0wal ;  in  regard  to  some  of 
them  it  is  asserted  they  have  done  so.  The  increase  in  the  porapad 
(rent)  appears  to  be  explained  by  the  circumstance  that  a  lar 
aicea  of  landbad  been  tendered  onltuiabley  and  it  does  not 
sarily  follow  that  the  increased  porapad  was  an  admission  tiiifc,. 
landlord  had  satisfied  the  kdnamddr's  claim  in  respect  of  imprOTfr- 
ments  which  had  increased  the  area.  The  Subordinate  Judge 
not,  however,  tried  this  iflsae,  and  in  the  fetrial  which  we ; 
to  order  it  will  be  neoeBsaxy  for  him  to  do  so,  if  his  deoirion  on 
the  issue  as  to  the  agxeement  for  a  renewal  is  nniavorabb  to  Uie 
k&namdiir.  ^ 

As  to  tiie  daim  for  (iie  vilna  of  tiMiof  8p(mtuie(ras  gxow% 
we  are  not  aware  that  the  law  of  ICalabar  leoognizes  in  a  k4na0i* 

d4r  any  right  to  compensation  on  this  account,  and  it  has  been 
expteesly  disallowed  in  a  decision  of  this  Court  to  which  referenoe 
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is  made  by  the  Subordinate  Judge.  We  are  not  prepared  to  Ni&XTAiiA 
Assent  from  that  roling.  'SIbI^aha. 

We  Aotioa  that  the  Subordiiiate  Judge  failed  to  allow  the 
Hnamddr  any  part  of  the  Rs.  800  which  unquestionably  he  paid, 
n  it  be  found  there  was  no  agreement  to  renew,  it  should  be 
amriained  whether  some  portion  of  tiie  Bs.  800  is  not  to  be 
alkrwad  in  this  suit  to  the  tenant  before  he  can  be  oalled  upon  to 
surrender  his  land.  It  is  admitted,  as  we  have  already  mentioned, 
tii&t  the  sum  was  not  paid  for  the  renewal  of  any  speoifio  kdnam, 
hat  generally  on  aooount  of  the  kdnams  which  the  defendant  held, 
and  tibe  fihAcardinate  Judge  will  have  to  asoertain  whether  in  whole 
or  in  part  it  has  been  appropriated  to  renewal  fees  due  on  kdnams 
other  than  the  one  now  in  question. 

With  Ifceae  observations  we  didl  set  aside  the  deeree  and  direct 
a  nfaearing  ol  the  appeals. 

The  Court  of  First  Instance  awarded  cosiB  to  the  defendant, 
eooffldering  that  he  had  been  hardly  treated  by  the  jemnL 

The  Subordinate  Judge  directed  each  party  to  bear  his  own 

Ordinarily,  a  mortgagor  who  comes  into  Court  offering  to  pay 
ksB  is  due  for  the  purpose  of  redemption  should  bear  the  cost 
in  ^  sttit  for  redemption.  I 

Li  Malabar  the  extremely  difficult  question  of  compensation 
for  improvements  necessitates  in  many  cases  resort  to  the  Court. 
We  are  unwilling  to  lay  down,  therefore,  any  general  rule  in  cases 
where  the  question  as  to  liability  for  costs  must  depend  upon  the 
mixixmm  ni  wych  the  Court  may  arrive  on  many  complicated 
issues.  If  the  offer  of  the  plaintiff  is  reasonably  approximate,  if 
the  defendant's  demands  are  reasonably  moderate,  the  one  or  other 
should  be  charged  with  the  costs  of  the  adjudication  necessitated 
by  has  relaaal  to  aooept  the  terms  offered  or  demanded  by  his 
cppcHient. 

The  ooata  of  these  appeals  will  abide  and  follow  flie  result. 
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APPELLATE  OTVIL. 
tit'Okmlm  A.  bmi^'Xi^  tXHtf^utUeef  trnd  Mr.  Mite 

1884.  H^TiARrMtti^CRuigTiFF),  Affelulbt, 

January  14.  YENXATADBI        AJMIBtt  CDBfnOMjnn),  BB8P0H0ira.* 

7  / 

^^K//.  ^»rti«  latv—JFidow^AlUnaiion^MofmhU  pr9pgr£f. 

/     /  The  mtziotioQ  placed  by  the  Hinjii4  law  o«l  a  videw^a  power  of  aHenatioa  oi 

^ .  ^{^f^^X^ ^  /\/  T^^^  ''^^^  appeal  from  the  decree  of  L.  A.  Campbell,  District 
^  '     Judge  of  Nellore,  in  Suit  12  of  1882. 

'  I  .\'U  .  i    •  I '    The  facts  necessary  for  the  purpoie  of  this  report  appear  fim 

tibfi  judgment  of  tibe  Cbnrl  0kM^,  0.  J.,  and  Mtttbus&m  AjjbscJ). 

3  1  fXrh^.  VmandtJm  Ayyar  for  appellant. 

^  ^  Qurmuirii  Ayyar  and  Saddsiva  Ayyar  for  respondent  No.  1. 

'  ^/^  Judgment  : — The  appellant,  Nirasimha,  had  a  aster  named 

Sublmioma,  irho  died  ehildleM  on  Hlb  9^  January  1883;  Aboat 
tm  days  liefore  her  death,  as  alleged  by  the  appellant,  she  gave 
away  her  property  to  him  and  placed  it  in  his  possession.  It 
ecmsists  of  movable  property  of  considerable  value,  and  also  of  sme 
immovaMe  property,  Mil  liaving  devdlved  on  her  by  right  of 
inheritance  upon  the  dealil  of  her  husband^  Pabbisetti  GhiaSi 
Subbaiya,  about  eight  years  ago.  Pabbisetti  Venkatadri,  respondeat 
No.  1,  claimed  to  be  his  reversioner,  and  Pabbisetti  Pedda  Subbaq^ 
respondent  Ko.  2,  to  be  Mb  adopted  son.  Botli  these  impitg&ed 
the  gift  set  up  by  the  appellant  as  being  not  true  and  valid. 
Eespondent  No.  1  denied  also  that  a  boat,  which  the  appeUaat 
claimed  as  part  of  Subbamma's  property,  was  in  his  possession,  and 
oontended  that  no  declaratory  suit  oould  be  XQaintamed.  In  proof 
of  the  alleged  gift,  the  appellant  produced  five  witnesses,  three  of 
whom  are  his  relatives^  and  they  deposed  to  a  gift  from  Subbamma 
to  all  her  brothers  including  the  appellant.    The  Judge  considered 
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he  was  not  called  upon  to  determine  the  preliminary  qu^tion  NiaAsniHA 
^   {he  appeU^ai  oonld  maintaizi  mwsak  for  m  mem  deokration  vbitkata* 

title,  because  his  predecessors  settled  the  issues  and  no  issue 
framed  with  reference  to  the  preliminary  objection.  Asto^ 
alleged  gift,  he  observed  that  the  appellant's  own  witnesses 
to  a  gift  jointly  to  him  andhisbioliiers,  aad  tiiatagift  by 
ddldless  widow,  whether  of  movable  or  immovable  property 
inherited  from  her  husband,  was  bad  in  law.    As  regards  the 
^adoption  of  respondent  No.  2,  he  held  in  Suit  No.  28  of  1882  on 
ffle  that  it  was  not  proyed.  He  dismissed  this  suit  with  costs  on 
[the  ground  that  the  appellant  did  not  establish  his  title.    It  is 
contended  on  appeal  among  other  things  that,  under  the  Mitdkshara 
^kw,  the  gift  ought  to  be  upheld,  at  least  so  far  as  it  relates  to 
[e  property.  We  ioA  tone  to  oonmd^  what  weight  was  due 
to  this  contention,  and  we  are  of  opinion  that  it  cannot  be  supported. 
The  rulings  of  the  late  Sadr  Court  of  Madras  were  noticed  by  the 
Privy  Council  in  Bhugwmydem  Doobey  v.  Mpna  Baee,  (1)  and 
lA^M  was  thrown  on  1^  ecnrreotness  of  the  pandits^  i^inion 
on  which  they  proceeded.    The  text  of  Kdtyaydna,  from  which  a 
restriction  on  the  vsddow's  power  of  alienation  over  the  property 
inherited  from  her  husband  is  ordinarily  deduced,  is  cited  by  all 
oomsientsriea  of  in  this  Bresidmicy.   It  appears  in 

►hrooke's  Digest,  bk.  V,  ch.  IX,  v.  477,  and  is  as  follows : — 
"  What  a  woman  has  received  as  a  gift  from  her  husband,  she 
dispose  of  at  her  pleasure  after  his  death,  if  it  be  movable, 
so  long  as  he  liw^  let  her  ftee&ctB  it  wilJi  frugality,  or  she 
oonmiit  it  to  his  family. 
"  2.  The  childless  widow,  preserving  inviolate  the  bed  of  her 
and  strictly  obedient  to  her  spiritual  parents,  ,may  frugally 
^joy  the  estate  until  sbe  die :  after  her,  the  legal  heirs  i^ali 
■  take  it." 

^  The  question  is  whether  the  second  paragraph  of  this  text 
ll^^xef ers  to  immovable  property  only,  or  to  movable  as  well  as  immov- 
^nUe  property.  In  Smriti  Qhandrik&,  oh.  XI,  s.  i.,  doka  28,  the  com- 
^BoeDtator  refers  to  a  text  of  Brahaspati  which  says : — After  the 

death  of  the  husband,  the  widow  preserving  the  honor  of  the  family 
shall  obtain  the  share  of  her  husband  so  long  as  she  Lives,  but  she 
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VltLMmajL  has  Aot  propertj  tiiemn  to  the  eod^ent  of  gift,  mortgage  or  sale." 
Ymnuak'  text  has  evidmtly  leferamlti  laimMo  property  inheisldd 
from  her  husband^  for,  in  the  preceding  pai-agraph,  Brahasps^ 
is  cited  as  saying  that  a  widow  is  inoompetent  to  inherit  at  all 
immovable  property.  After  thus  denying  the  widow's  power  of 
alienation  generally,  the  oommentator  proaeeds  to  aDade  to  a  tet 
of  Ptaj&pati  cited  in  sloka  20  as  authoriring  a  gift  for  religious 
and  charitable  purposes.  The  doctrine  of  Smriti  Chandrik4  then  is 
that  a  widow  is  incompetent  to  inherit  immovable  property  from 
her  htisband,  tmless  she  has  a  daughter,  that  whatorer  property 
she  inherits,  she  is  not  competent  to  alienate  by  gift,  moztgagt  or 
sale,  except  for  religious  or  charitable  purposes. 
(616.)  Whaaher husband       ^®  ^®  SarasvAti  Vilfisa  cites 

iBdead,  ahewhonpholdathe  inslokasfil^aild  521,tW0  tests  of  KAtfl- 
lamily  shall  receive  her  hua-  .  .      ^  .      .  ,  , 

hand's  share;  her  proprietor-    yana  and  treats  them  m  sloka  532  as  for- 

mcXi^oi'Sr  "    Wdding  the  aUenation  of  b«rfh  mavMe 

and  immovable  property. 

wiJo^^iajS^her^^SS)^       ^  VyavaMia  Mayokha,  eh.  IT,  a. 

^tiSSi^;S^e".£S  ^,8loka4,K4ty4yai»'8texti8expr«B. 

have  possession  nntU  her  ly  stated  as  applying  to  mOVaUo  and  im- 
death ;  after  her,  the  heirs  ^,  rr^-*© 

shaU  have  it.  movable  property. 

In  Madhaviya,  s.  43^  the  commedlBi^  tefers  to  tiie  text  mi 
K&ty&yana  as  warranting  the  succession  of  the  widow,  and  in  s.  44 
he  refers  to  the  text  of  Brahaspati,  which  prohibits  the  wife  from 
taking  immovable  property,  and  interprets  it,  in  order  that  it  may 
not  be  inconsistent  with  the  text  of  K&ty&yana,  as  prohibitoiE^  af 
the  widow  selling  or  making  away  with  immovable  property  with- 
out the  consent  of  the  other  heirs.  He  does  not,  however,  consider 
whether  the  text  of  K&ty4yana  forbids  the  aKenation  of  movable 
property  for  other  than  religious  or  (shssitable  purposes. 

Thus,  most  of  the  leading  commentaries  in  this  PresideBcy 
warrant  the  inference  that  the  restriction,  which  is  placed  on  the 
widoVs  power  of  alienation  over  property  inherited  from  h« 
husband,  extends  to  movable  as  well  as  immovable  property. 

Both  in  Diyabhdga,  ch.  XI,  s.i,,  sl<Aas56,  60,  63,  64,  and 
Ddyakrama  Sangraha,  ch.  I,  s.  ii,  the  same  view  is  taken.  There  is, 
however,  this  distinction  between  the  Bengal  school  and  the 
Mit&kahar&  school ;  according  to  the  former,  a  ttem  nsa  ^lte 
husband^s  property  is  given  to  the  widow  wl^  a  special  jfPtm  to 
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or  sell.  A  passage  horn  the  Dhdua  Dharma  of  MaM-  Ki^Anxwk 
ta  is  cited  in  botli  the  DdjabhAga  ajad  Ddyakrama  Sangraha  v'sikaxa* 
to  tlie  effect  that  "  for  women,  the  heritage  of  their  husbands  is 
iq>plicable  to  use.  Let  not  women  on  any  account  make  waste  of 
their  husbands'  wealth,^'  According  to  the  Mitdkshard,  the  analogy 
of  the  law  of  partition  is  applied  to  the  widow's  estate  (oh.  II,  s.  i,), 
and  in  Smriti  Chandrikd,  ch.  XI,  s.  i,  sloka  19,  a  text  of  Vridha 
Mann  is  cited  as  showing  that,  by  marriage,  the  wedded  wife 
•oquires  ownership,  though  of  a  dependent  character,  over  the 
entire  property  of  her  husband,  and  that,  after  his  demise,  she 
acquires  independent  power  over  it.  The  Mit&kshard  doctrine 
seems  to  be  that  the  widow  has  a  complete  vested  ownership  aa 
contradistinguished  from  a  mere  right  to  use,  though  her  power 
over  it  to  make  a  gift  or  sale  at  her  pleasure  is  restricted  by 
express  texts.  Hence  those  who  considered  the  text  of  KAtydyana 
to  be  applicable  only  to  immovable  property  doubted  whether  the  ■ 
widow  was  precluded  from  alienating  movable  property.  Having 
regard,  however,  to  the  extent  to  which  the  widow's  power  of  dis- 
position is  treated,  as  restricted  in  the  leading  commentaries  in 
the  South,  there  appears  to  be  little  or  no  difference  in  the  result. 
Hence  the  Judicial  Committee  observed,  in  The  OoUector  of 
Masuiipatam  v.  Kamii  Venccda  Naramppa{l),  that  the  restrictions 
on  the  widoVs  power  of  alienation  are  of  the  very  substance  of  her 
heritage.  Assuming  for  a  moment  that  she  has  a  larger  power 
over  movable  than  immovable  property,  it  can  by  no  means  be 
la^^  than  that  possessed  by  the  father  of  a  Hindu  family  under 
the  text  of  Y4jnyavalkya  cited  in  Mitdkshard,  ch.  I,  s.  i,  sloka  27. 
It  is  observed  by  Mr.  Mayne  in  s.  229  that  the  power  must  gen- 
erally be  taken  to  be  Hmitedto  such  necessary  or  suitable  purposes 
as  would  come  within  the  ordinary  power  of  the  head  of  a  house- 
hold. We  should  prefer  to  say  that  the  nature  of  movable  pro-  ' 
perty  being  such  that  in  many  cases  conversion  is  essential  to  its 
enjoyment,  the  widow  is  not  precluded  from  converting  it,  but  ^  ' 
must  preserve  the  capital,  imless  the  expenditure  of  it  is  necessi- 
tated by  the  insufficiency  of  the  income  to  provide  for  her  main- 
tenance subject,  nevertheless,  to  a  power  to  dispose  of  a  moderate 
portion  for  works  of  piety.   She  is  not  bound  to  preserve  the 
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KiBAAMHA  inoome^  but,  owing  to  her  temporarj  ownenhipy  has  s  dispoeing 
VBfiunk-  P^^®^  OT^r  it-  niay  either  expend  it  at  her  pleasure  or 
i>u.  allow  it  to  fall  into,  and  become  part  of,  her  husband's  eBtid;e,  sad 
where  she  has  not  made  any  disposition  of  the  savings  of  inoome, 
they  will  become  part  of  the  husband's  estate.  The  allegation  that 
any  portion  of  the  property  in  suit  was  acquired  out  of  inccnae^ 
was  made  for  the  first  time  in  appeal  and  is  inconsistent  with  ihe 
averment  in  the  plaint.  We  need  not,  therefore,  consider  whether, 
if  she  makes  savings,  it  is  to  be  presumed,  in  the  absence  of  proof 
of  a  contrary  intention,  that  she  has  allowed  them  to  fall  into,  and 
become  part  of,  the  corpus.  We  are,  therefore,  of  opinion  that, 
even  if  the  gift  set  up  by  the  appellant  were  proved  as  alleged, 
the  appeal  must  fail.  The  appellant  must  pay  the  costs  of  respon- 
dent No.  1. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  BramU, 

,1885.  KONDADU 
February  12. 

against « 

BAMtJDU  AND  ANOTHBE.* 

Act  XIII  of  1869,  t,  2^^ Advance  of  grain  and  monejf^Order  to  npof  vabu  4  ^ 

perform$d. 

An  advance  of  money  and  grain  having  been  made  to  a  labourer  for  woil[  tob« 
done,  the  labourer  failed  to  complete  the  work,  and  an  order  was  paaied  by  1 
magistrate,  under  s.  2  of  Act  Xm  of  1859,  directing  repayment  ol  the  btlanoeof  ittf 
advance  not  worked  off  b|r  the  labourer  : 

Held  that,  aajt  was  not  proved  that  the  labourer  was  offei^  and  aoc^ted  tite 
grain  in  Ueu  of  money  to  be  advanced,  the  order  was  illegal. 

This  was  a  case  referred  under  s.  438  of  the  Code  of  GriiyiiisI 
Procedure  for  the  orders  of  the  High  Court  by  J.  GtosOi  District 
Magistrate  of  Nellore,  on  the  21st  of  October  1884.  The  facts 
were  as  follows : — 

Tammisetti  Bdmudu  and  Pasupulati  Laksmindrasu  were  pzofie- 
outed  by  Yuppu  Kondadu,  a  contractor  engaged  on  the  Sangnm 
project,  under  Act  XIII  of  1859,  for  criminal  breach  of  contract 

«  Criminal  fieviolon  Case  666  of  1884, 
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TbB  Seeond-dasfi  Magistrate  at  SuBgum  f  oimd  that  the  com-  Koksadv 
it  had  adTonodd  Bs.  54-10-3  to  ike  aomssed  Ri^. 
and  43iat,  alter  eompletmg  #  p(»ti<m  of  &e  irark  Talued  ill 

Es.  27-3-11,  the  accused  had  deserted  the  wort.    The  accused  were 
to  repay  to  the  oonqplainant  Es.  27-6-3,  and  Jls.  3  oa 
of  piooe08  feoB.   Agamst  tiiis  osdur  an  appeal  waa  siadB  to 
%ecBal  Deputy  Magistrate  of  N^ore.   He  found  that  the 
advance  was  made  partly  in  grain  and  partly  in  cash,  Es.  28-9-6 
king  the  cash  payment,  and  ^eld  that  although  the  Act  only 
~  to  advanoes  of  money,  yet  liu|t  ia  this  ease  tiie  grasn  mm 
as  money,  tba  talwllMSii^  been  setiiled  at  the  time  the 
Ivanc©  was  made. 
The  appeal  was  dismissed ;  but  at  the  request  of  the  Deputy 
Magistrate  the  case  was  mf^ered  to^  SBgh  Conii  as  Hkme  were 
J  gimilaar  eases  pending. 
Mr.  Wedderbtirny  for  the  accused,  referred  to  Reg,  v.  Jethyavalad 
Ve^iyaj{l)  and  contended  that  s.  2  of  Act  XIII  of  1859  being  a 
enactment,  must  be  construed  strictly. 

Court  (Muttus&mi  Ayyar  and  Biandt,  JJ.)  delivered  the 


: — There  was  an  advance  in  money,  but  the  whole  of 
the  money  agreed  to  be  adymoed  was  not  paid  in  oash,  but  part  in 
g^oash  and  part  in  grain. 

^^^^Where  an  employer  of  labour  offers  the  'advance  in  money  and 
HpP^eroon  employed  asks  toliave  part  o^  the  advance  in  grain  as 

the  equivalent  of  money,  we  consider  that  there  would  be  sufficient 
compliance  with  the  requirements  of  the  Act,  seeing  that  the 
advance  may  in  such  case  be  treated  as  an  advance  in  money,  part 
of^whioh  was  m  fact  exchanged  lor  grain  supplied  Sy  the  employer 
at  the  request  of  the  labourer ;  but  where  the  facts  of  the  case  do 
not  warrant  such  an  inference,  we  should  consider  ourselves  bound 

ito  adhere  to  a  strict  interpretation  of  the  Act,  which  is  of  a  penal 
diaraoter. 
As  analogous  cases,  we  wonld  re|j|r  to  rulings  of  this  Court  in 
which  it  has  been  held  that  orders  for  maintenance  in  which  it 
is  directed  that  grain  be  delivered  or  cloths  provided  cannot  be 
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supported  under  the  proyisions  of  8.  488  of  the  Code  of  Cziminal 
Procedure. 

In  the  case  before  us  there  is  not  suffident  evidraoe  to  justify 
us  in  holding  that  there  was  an  actual  oSer  by  the  employer  of 
money  equivalent  to  the  grain  accepted  in  advanoe. 

We  must  therefore  quash  so  much  of  the  order  of  the  Sub- 
Magistrate  as  directed  the  accused  to  refund  the  equivalent  of  the 
grain  advanced. 


1885. 
February  23. 


APPELLATE  CRIMINAL. 

Before  Mr,  Jmtiee  Brandt. 

0UEEN-EMPEES8 
against 

EREAMEEDDI  and  othbbs.* 

Criminul  Procedure  Code,  «t.  403,  AZl—Diferetst  charges  arieing  omt  qfeame 
iraneaction — Acquittal — Further  mquirp — Bc'triaL 

B  being  charged  with  theft  and  mischief,  in  respect  of  certain  branches  cat  from 
a  tree  claimed  by  the  complainant,  was  tried  by  a  Subordinate  Magistrate  <m  the 
charge  of  mischief  and  acquitted  on  the  ground  that,  as  against  the  complainant,  E 
had  title  to  the  tree.  On  the  application  of  the  complainant,  the  District  Hagistzate 
directed  further  inquiry  into  the  case  under  s.  437  of  the  Code  of  Oriminal  Prooednre, 
and  on  a  reference  to  the  Court  of  Session,  the  Sessions  Judge  held  that,  as  no 
inquiry  into  the  charge  of  theft  had  been  held,  the  order  was  legal : 

Seldf  that  the  District  Magistrate  had  no  power  to  pass  such  an  order  UDder 
s.  487,  and  that  a  trial  on  the  charge  of  theft  was  baired  by  virtue  of  a.  408 tjf  Ikn 
Code  of  Criminal  Procedure. 

This  was  an  application  to  the  High  Court  under  ss.  435  and 
439  of  the  Code  of  Criminal  Procedure  to  set  aside  an  order  of  the 
District  Magistrate  of  Cuddapah,  directing,  under  s.  437  of  the 
Code  of  Criminal  Procedure,  further  evidence  to  be  taken  in  calk- 
dar  case.  No.  168  of  1884,  on  the  file  of  the  Second-class  Magistrate 
of  Kamalaptir,  and  to  direct  stay  of  proceedings  in  the  said  case 
before  tiie  Head  Assistant  Magistrate  of  Cuddapah. 

The  facts  appear  suflSciently  for  the  purpose  of  this  report,  from 
the  judgment  of  the  Court  (Brandt,  J.). 

Mr,  Powell  for  petitioners. 

Brandt,  J. — The  petitioners,  Dasari  Erramreddi  and  sevea 
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dften,  were  charged,  in  a  complaint  laid  before  the  Sub-Magistrate  Qxtbbn 
of  Eamalap^  by  one  B&1&  Subbareddi^  with  theft  and  mischief  ^^^^ 
tk  respect  of  the  boughs  or  loppings  cut  from  a  tree  which  the  Erramebbdi 
Mmplainant  said  was  his. 

The  petitioners  were,  it  appears,  tried  on  a  charge  of  mischief 
^dIj,  and  were  acquitted  under  s.  245  of  the  Code  of  Criminal 
fh)cedure,  on  the  ground  that  the  petitioner  No.  1  had  title  to  the 
ttee  as  against  the  complainant. 

The  complainant  then  applied  to  the  District  Magistrate  to 
otder  an  appeal  to  be  preferred  to  the  High  Court,  but  the  District 
Itagistrate,  under  s.  437  of  the  Code  of  Criminal  Procedure, 
Erected  further  inquiry  to  be  made  by  the  Taluk  Magistrate  of 
Guddapah  on  the  ground  that  it  appeared  this  (i.e.y  the  questions, 
whether  the  tree  belonged  to  the  petitioner  No.  1,  or  to  the 
eomplainant,  or  to  Gt>7emmrat,  and  whether  the  accused  has  acted 
didkonestly  or  mischicTOusly  P)  was  a  matter  which  it  should  not  be 
left  to  a  priyate  individual  to  prosecute,  as  the  question  is  whether  * 
the  tree  was  not  in  Government  porumboke  and  useful  to  the 

From  the  petition  presented  by  the  accused  Erramreddi  to  the 
Sessions  Court,  it  would  seem  that,  on  objection  taken  by  the 
aoeased  before,  the  Taluk  Magistrate  that  they  could  not  again  be 
tried  in  respect  of  a  complaint  imputing  ofEences  of  which  they  had 
been  previously  acquitted,  and  that  the  District  Magistrate  had  no 
authority  to  direct  further  inquiry  "  in  a  case  of  acquittal,  the 
Tahik  Magistrate  made  a  reference  to  the  Deputy  Magistrate,  who 
is  represented  as  having  directed  that  the  accused  should  be  tried 
(or  re*tried  P)  for  theft  only^  as  the  Sub-Magistrate  appeared  to 
have  acquitted  them  of  mischief  only  in  the  case  jlisposed  of  by 
hspu"  This  order  of  the  Deputy  (Divisional  7)  Magistrate  the 
potttioners  moved  the  Sessions  Judge  to  refer  to  this  Court  as 
illegal. 

The  Sessions  J  adge,  however,  considered  the  proceedings  of  the 
Deputy  Magistrate  to  be  strictly  legal,"  on  the  ground  that 
**,no  charge  of  theft  was  inquired  into,  but  one  of  mischief  only ; " 
at  ihe  same  time  the  Judge  suggested  .that,  on  reconsideration, 
the  District  Magistrate  might  see  reason  to  order  further 
inquiry'^  to  be  made  by  the  Head  Assistant  Magistrate  and  not 
hy  a  Second-class  Magistrate. 
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&i^uM  appear  what  authority  the  Deputy  MagiBlttte  Iiad 

9.       to  explain  or  to  pass  orders  in  respeeti^  like  BIflldrt  ]fi|^tf^ 
Older. 

In  the  next  plaoe  the  District  Magistrate's  ord^  does  not 
profess  to  show  that  any  further  or  other  evidenoe  was  forth* 
coming,  in  addition  to  that  already  leoOittil  If  tlid  SilMffagi^^ 
it  does  not  eyen  profess  to  show  that  the  evidence  recorded  had 
not  heen  fully  and  fairly  considered  by  the  Court  of  First  Instance; 
and  lastly  he  does  not  appear  to  have  noticed  that  power  to  direct 
further  inquiry  undeif  s.  437  is  limHM  it>'  ^ased  ill  wfaioh  8& 
accused  person  has  been  discharged,  and  does  not  apply  at  all  m 
a  case  in  which  an  accused  person  has  been  acquitted. 

It  remained  for  the  Deputy  Magistrate  to  put  upon  the  Difi- 
trict  Magistrate's  order  the  gloss  wMiA  fftll  AintMs  JvAg^  holii 
to  be  strictly  legal. 

It  would  be  almost  sufficient  to  say  that  the  District  Magis- 
trate's order  was  clearly  not  passed  upon  the  ground  on  which  the 
Deputy  Magistrate  suggested  that  it  %e  aotefl  on,  bntim 
the  assumption  that  it  might  possibly  be  proved  that  the  txee 
belonged  to  Government,  which  was  not  the  ease  for  the  complain- 
ant at  all,  in  the  first  instance  (in  his  complaint  he  says  it 
"  belonged  to  him  and  was  in  his  mjojtsMI^^}^  but  it  may  be  ad 
well  to  point  out,  first,  that  if  the  Disfariot  Magistrate  intended  to 
institute  wholly  new  proceedings  against  the  aceused  on  behalf  of 
Government  as  prosecutor,  he  could  not  do  this  under  s.  437  at 
all  events;  secondly,  that  the  Distriet  Itiltotlrttfh  oider  oanfiot 
be  supported  on  the  ground  suggested  by  the  Depiatf  Magistzaiei 
and  approved  by  the  Sessions  Judge. 

Section  403  of  the  Criminal  Procedure  Code  provides  thalt 
person  who  has  once  been  tried  by  a  Court  of  oo/ApBimt  jmMk 
tion  for  an  ofEence  and  .  .  .  acquitted  of  such  offence,  shall,  while 
such  .  .  .  acquittal  remains  in  force,  not  be  liable  to  be  tried  again 
for  the  same  offence  nor  on  the  same  facUfor  any  other  offeme  for 
which  a  different  charge  from  the  cm  nmi$'^t$&mi«t  Urn  imgM  JhNt 
been  made  under  8»  236,  or  for  whi^  he  mght  ham  been  eonm^' 
under  s.  237. 

It  is  clear  that  on  the  facts,  if  proved  as  laid  by  the  complain* 
ant,  the  accused  might  have  been  orml^otod  mOm  of  iheft  or  of 
mischief,  or  of  both,  if  it  had  been  found  (1)  dttttbe  betMg^ 
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to  tke  oomplainant,  (2)  that  the  accused  cut  branches  o£E  the  tree  QuiBir 
intent  to  cause,  or  knowing  that  he  was  likely  to  cause, 

loBS  or  damage  to  fhe  oomplainant,  or  (3)  that  he  out  Errambiddi- 
le  tree  with  intent  to  cause  wrongful  loia  to  the  complainant  or 
wrongful  gain  to  himself,  or  both. 

And  the  charge  of  theft  "  might  have  been  made "  under 
M6  ;  md  wky  the  Sab»MllgllAaeiito  did  not  charge  the  accused 
ith  theft  or  mischief,  or  both,  does  not  appear,  and  it  does  not 
how,  if  the  evidence  was  not  sufficient  to  prove  mischief, 
support  a  oiharge  of  theft ;  the  finding  being,  as  it  was, 
oocosed  proved  a  gbodtitk  to  the  tree  as  against  the 
oomplainant,  they  could  not    oil  tlit  aame  facts  "  be  convicted  of 
on  the  complaint  laid  by  the  complainant.    Clause  2  of 
does  not  apply  to  this  case  because  the  imputed  ofEences  of 
and  theft  were  not  diailaot  Q&emm^  nor  was  there  a  series 
acts,  but  one  act  or  transaction  ixelff  the  cutting  of  the  tree  and 
of  the  branches  cut. 

order  of  ^be  Distriot  Magistrate  is  quashed. 
It  is  fixrther  neoessazy  te  pmxA  out  to  f&e  Session  Judge  and 
:rict  Magistrate  that  the  suggestion  of  the  former  that  the 
ler  inquiry  "  ordered  by  the  District  Magistrate  should  be 
by  a  Magistrate,  other  than  the  Magistrate  who  held 
inquiry,  as  wdl  M  file  ord^  of  tlie  District  Magistrate 
the  further  inquiry  to  be  conducted  by  fhe  Taluk  Magis- 
are  open  to  objection  in  this  respect  also,  that  there  ccm  be 
or  no  doubt  that  it  wm  tiie  intention  of  the  legislature  that 
inquiiy"  allowed  under  b.  437  should  ordinarily 
conducted  by  the  Magistrate  who  first  inquired  into  the  case. 
This  is  pointed  out  in  an  order  of  this  Court  which  will  probably 
^^amblished  shortly,  in  which,  however,  it  is  observed  that,  in  case 
H|Hp  dea;|}i  or  removal  of  sucii  l&giitrate,  or  for  other  similar 
cause,  it  may  be  that  further  inquiry  might  be  conducted  by 
another  Magistrate,  but  that  the  rule  is  as  above  stated.  The 
pestion — What  the  words  "  further  inquiiy    mean  in  s.  437 — 
folly  disensfledy  and  need  not  therefore  be  gone  into 
in  this  ease. 
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Mt^  Bir  Ohartn  A,  Ikmur,  Kt^  Chief  JmHett  imd 

'  AY  ANN  A  (Pbtitioner),  Respoitdbiit.* 

Althouflfh  a  Court  is  bound  by  s.  368  of  the  Codo  of  Civil  Procedure  to  place  as 
j^/  ^'23^'      theiecord  the  mme  a!  to  j|>qtion  alleged  by  the  appellant  to  be  tha  legal  ropw»iDt>- 
tfveofadeoeMed  ngpoml^aAi'ttentXk^  oCher  tbaa  the  peieoo 

alleged  hy  the  appellant  to  be  such  representative,  claims,  on  g-ood  prima  Jae\^ 
grounds,  to  be  the  n  proHcmtative  of  the  deceased  respondent,  and  thyfitnmnti  nf  thn 
person  entitled  to  tli  :  c^state  of  the  decciised  m%j  be  prejadioed,  tiie  Comi  ffwraW. 
under  s.  32  ol  the  Code  of  Civil  Frooedure,  proceed  to  make  each  alio  a 

party  to  the  appeal. 

Is  n  9uil  ffldd  ill  iba  SubQidinate  Judge's  Court,  Soi]|^ 
Taii]6x%  TAlraTiwitiwtt^lw  ^irnn^l^  ths  widow  of  R&m&84ini  Modalii 
aned  to  recover  the  estate  of  her  husband,  valued  at  Rs.  80,457-Hl, 
and  obtained  a  decree  for  the  greater  portion  of  her  claim. 

Against  tibia  de^ee,  appeal  No.  47  of  1882  waa  filed  bj  dief^r^ 
dants  Nos.  1,  2,  and  4  ^riia,  ^laimad  ptroperf^  of  the  ^>iIs4H|| 
Rs.  74,289.  ' 

A  memorandum  of  objections  under  s.  561  of  the  Code  of 
CKtiI  Prooedtm  wai  filed  by  TAlr«TiTni'wiiLfKi  Amm&l,  and  also  a 
petition  (No*  122  of  1883)  to  amend  the  plaint  and  decree. 

On  the  27th  and  28th  August  1883  the  appeal  was  heard  and 
judgment  was  reserved,  and  on  the  31st  August,  judgment  not 
having  been  pronounced,,  the  respondent  died. 

The  appellants  having  applied  to  the  Oonxt  under  a. 
the  Code  of  Civil  Procedure  to  make  one   Ayanna  N; 
respondent,  alleging  that  he  was  the  legal  representative  of 
deceased,  an  order  was  passed  by  Eeman  J.,  on  the  28rd  Ootobor 
1883,  directing  that  Ayaima  Nainar  should  )m»  enteired  on  the  zecod 

*  Letten  Brtoft  Appeal  11  ol  ISSS. 
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^leqxmdent.   At  the  same  time  two  applications  made  by  one  Athuppa 

,  Mudali,  who  also  claimed  to  be  the  legal  representative 
f  the  deceased  and  to  be  made  respondent  in  order  to  support 
\  the  memorandum  of  objections  and  (2)  the  petition  to  amend 
)  decree,  were  rejected  by  Eeman  J. 

Against  these  orders  Athiappa  Mudali  appealed  under  s.  15 
;  the  Letters  Patent.   With  this  appeal  was  heard  a  petition  by 
Nainar,  in  which  he  objected  to  the  claim  of  Athiappa 
to  represent  the  deceased  respondent. 
The  facts  and  arguments  necessary  for  the  purpose  of  this 
appear  from  th^  judgment  of  the  Court  (Turper,  C. J.,  and 
li  Ayyar^J.) 
Bhd%kyam  Ayymgdr  for  Athiappa  Mudali. 
Mr.  Norton  for  Ayanna  Nainar. 

^.TuRKERyC.J. — The  original  respondent^  LakshmimathiAmm&ly 
'  haying  presented  an  objection  to  the  decree  of  the  Court  of 
Instance  and  filed  a  miscellaneous  petition  No.  122  oi  1883, 
for  the  oorrection  o|  the  plaint  and  of  the  decree,  died 
judgment  was  pronounced.   One  Ayanna  Nainar,  who 
1  to  be  a  distant  sapinda  of  the  deceased  B&mdsdmi  Mudali 
[  entitled  to  succeed  to  Bdm&s&mi's  estate  as  reversioner  on  the 
r's  death,  was  named  as  her  representative  for  the  purpose 
^.Ihis  appeal  by  the  appellants,  and  has  himself  presented  an 
ation  to  be  admitted  a  party  to  the  record  in  that  character, 
^'doee  not  support  either  the  memorandum  of  objections  or  the 

I  for  the  amendment  of  the  decree. 
A  petition,  567  of  1883,  was  filed  on  behalf  of  Athiappa  Mudali, 
r,  by  Janadasa  Mudali,  in  which  it  was  alleged  that  the 
'had  been  adopted  by  the  deceased  respondent  who  had 
I  to  him  a  considerable  portion  of  her  property,  and  applica- 
was  made  that  the  minor's  name  should  be  substituted  for 
r  of  the  original  respondent  and  be  represented  by  Janadiasa  as 
f  guardian  ad  litem  to  support  the  memorandum  of  objections 
[  in  the  appeaL 

lier  petition  (566  of  1883)  presented  by  the  same  person 
on  behalf  of  the  minor  Athiappa  Mudali,  prayed  that  the 
name  might  be  substituted  for  that  of  Lakshmimathi 
in  miscellaneous  petition  No.  122  of  1883|  for  the  co?reo« 
of  the  decree. 
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a  statement  made  by  the  appellants  in  their  application  for  the 
admission  of  Ayanna  as  repres^tative  of  Lakshmimathi  Animal 
to  the  effidot  that  that  lady  had  died  without  issue  was  false,  inas- 
iMdl  »iht  teltttopMl  the  petitbaor  on  SMl Augiut  1888  and 
flppoiafod  Janadasa  his  guardian. 

li  was  denied  that  Ayanna  was  a  sapinda  of  Rdmdsdmi  Mudali 
iiad  a  reveimoxiar,  and  it  waa  aiMrted  that  the  appellants  had 

It  will  be  seen  that  the  petitions  566  and  567  of  1883  filed  m 
Ibehalf  of  the  minor  did  not  ask  simply  that  he  ahould  be  made  a 
irespondent  to  the  appeal,  but  that  he  should  take  tiie  place  of  I2ie 
ileoeaaed  mepmimd  i&  miiet  to  mtepfotk  moioraiidiBB  t>f 
(ibjections  and  the  miscellaneoua  petition  filed  by  her. 

This  may  have  been  suggested  by  the  ruling  of  the  High 
Court  of  Bombay  in  Lakdmibdi  t.  Bdlkr%Mhma^(l)  that  an  appdknt 
its  at  Ubertgr  to  1»iDg<«ii  Aaveeozdwiy  p«i!fy  be  pkiW  ap  lepte- 
f^ntatiTO  of  a  deceased  respondent,  and  that  no  other  person  can  fce 
Ibrought  on  the  record  in  that  character  against  his  widies. 

The  learned  Judge  to  whom  the  petitimis  M6  and  567  wm 
ipresented  m  ihe  MiiiMi  wi  Ctott  g<yestcd^them,  1)m»a  Ajwnia 
Nainar  had  already  been  made  a  respondent. 

An  appeal  has  been  presented  against  the  order  of  the  learned 
Judge.  It  is  urged  that  iuasmuoh  as  the  law  allows  a  cross- 
appeal  to  bafilai  in  flidionBi  of  a  siismotaaiinm  irf  objeetioas, 
the  rightful  representative  of  a  deceased  respondent  has  a  right 
to  apply  to  be  made  a  party  in  the  stead  of  the  respondent  deceased 
m  order  to^  support  the  objections,  althoiigh  he  maf  not  have 
Ibeea  the  person  indioated  43ia  appeBtfoA  m  the  iigpreseidiriiTc 
of  the  deceased. 

WMle  we  agree  with  the  learned  Judges  of  the  High  Court 
of  Bombay  that  the  Ooiirt  must  plaoe  oq|  the  record  the  pevsoa 
iindioatedas  therepresentatiTeof  adieoeafled  respOBdaat^  we  «re«0t 

prepared  to  say  that  in  no  case  can  the  Court  place  on  the  record 
lony  other  person  as  filling  that  character.  The  Court  htis  the 
luuaie  power  to  make  parties  to  an  appeal  as  it  has  to  make  parties 
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?to  a  suit ;  and  where  there  appears  a  substantial  doubt  whether  the  Athiappa 

ugmoa  indioated  by  an  appellant  is  the  representative  of  a  deceased  atanna. 
Mpondent  or  a  representative  for  all  purposes  oonnected  with  the 

'tatttters  in  litigation^  and  a  person  other  than  the  person  indioated 

■rfty  the  appellant  lays  claim  to  the  representative  character  and  on 
fjood  primd  facie  grounds,  and  where,  if  he  be  not  allowed  to  join, 
HiB  interests  of  the  person  entitled  to  the  estate  of  the  deceased 
ttay  be  prejudiced,  we  consider  the  Court  ought  to  proceed 

under  s.  32  to  make  him  a  party  to  the  appeal.  In  this  case 
Ayanna  Nainar  represents  the  estate  of  E&m&s&mi,  and  the  right 

-  of  suit  in  respect  of  certain  of  the  properties  may,  on  the  death  of 
TjalmhniiTnfttbi  have  survived  to  him,  if  he  is,  as  he  asserts,  the 
nearest  sapinda.  On  the  other  hand  the  appellant  Athiappais 
teoqgnized  by  the  will  of  Lakshmimathi  as  her  adopted  son ;  he  is 
also  a  beneBciary  under  that  instrument  and  is  constituted  by  it 
hat  representative  for  the  purposes  of  this  suit.  Assuming  that 
tibe  title  of  Ayanna  Nainar  should  be  established,  the  representa- 
'Isve  of  TjaksKmimathi  would  still  have  a  claim  at  least  for  a  part 

•Ibl  the  mesne  profits  in  suit,  and,  although  he  would  not  be 
affected  by  the  decree  if  he  were  not  made  a  party  to  the  appeal, 
lie  would  lose  the  right  of  insisting  by  way  of  cross-appeal  on  the 
dsgeetions  taken  by  the  deceased  Lakshmimathi  imder  s.  561  of 
Hie  Civil  Procedure  Code. 

For  these  reasons,  ani  without  deciding  on  the  rival  claims  of 
Ayanna  and  Athiappa  as  representatives  of  the  deceased  in  respect 
^  the  several  causes  of  action  in  suit,  we  consider  the  Court  was 
liberty  to  make  Athiappa  also  a  party  as  claiming  to  be  a 

'  lepreoontative  of  the  widow.  He  cannot,  however,  be  made  a  party 
"^^aerely  for  the  purpose  of  supporting  the  memoranjlum  of  objeo- 
tfons.  If  he  is  brought  on  the  record  he  must  be  made  a  party 
fixp  all  purposes,  so  as  to  be  bound  by  the  decree ;  and  his  next 
-friend  assenting  to  this  course,  we  shall  reverse  the  order  of  the 
^fodge  and  direct  that  Athiappa  Mudali  be  made  a  party  to  the 
sppeal  as  respondent,  and  that  he  be  allowed  to.  appear  through 
jfasiadasa  Mudali  as  his  guardian;  « 
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^  ^^^^^ 

2^e^.  /yy  APPELLATE  CIVIL. 

V^.  Bef&re  Bit  Charles  A.  Turner,  JR.>  Chief  JmNce,  taid 

Mr.  Jw/tice  Brunch. 

igg^  BUCm  BAMATYA  (Plaintot),  Appbllaht, 


October  18. 
December  15. 


and 

JAGAPATHI  AHP  OTHBBfl  (DmBrDAHTS),  BBBPOHBBn&.* 

f  tmM  Lmo^  Widow' t  ntaU^A  UmMiom  Mo9Me$^Mdat$     wUhw,  Smttdmt 
Mido^Jhurm^Omeim^Iirmui  Orc%mit  on  wMck  roHtfU  §f  mtti. 

B.R.,  the  widow  of  a  zamfhdir,  baTing  for  Talnable  conwderatian  releMed  all 
lier  daimB  on  her  husband's  estate  in  favor  of  Y.  8.,  her  husband's  brother,  I7  a 
deed  exeoated  five  days  after  the  death  of  her  htisband,  broogjit  a  emit  against  Y.  8. 
to  set  aside  the  deed  of  release  on  the  ground  that  it  was  obtained  by  threats  and 
frandt  and  to  recover  the  estate :  , 

Seld,  that,  it  was  not  sofficient  to  find  that  the  consent  given  by  the  plsisttf 
#as  not  caosed  by  ooeroioA,  as  defined  in  the  Indian  Contract  Act,  nor  by  durses  tt 
known  to  the  English  Law ;  bat  that  the  qnestioas  to  be  decided  were  (1)  whetfisr 
nndne  advantage  had  been  taken  of  the  plaintiff's  position ;  (2)  whetherihe  plamtifl 
had  been  sufficiently  informed  as  to  her  rights  or  had  proper  advisers  ;  (3)  whette 
the  contract  was  an  unconscionable  Or    catching  "  baxgaiik. 

A  Hindd  widow  is  not  at  liberty  to  defeat  the  rights  of  ifstttileMKs  by  tSSutOiH 
or  waiting  movable  property  inherited  from  har  hi^||knd. 


im  an  appeal  from  the  decree  of  E.  Kridmais&im  Bfttt, 
8ut>ordinate  Judge  of  Cooanada,  dlsmiBfiing  a  suit  brought  by 
Sri  B&j4  YatsaYayya  Buohi  B&mdyya  (Hru,  widow  of  the  late 
samind&r  of  Tism,  against  his  brother,  Sii  B&ji  Tataatayji 
Venkata  Siidfaadri  Jagapathi  R&zu  Bahddur  CMtn,  camindir  of 
and  two  others  to  recover  an  estate,  valued  at  Bs.  7,86|88t. 

The  facts  appear  sufficiently,  for  the  purpose  of  tiiis  r^ptt^ 
from  the  judgment  of  the  Court  (Turner,  C.J.,  and  Brandt^  J.) 

The  Adveeate-General  (Hon.  P.  O'Sumvan)  and  Bhd^fM 
Ayyangdr  for  appellant. 

Mr.  Tarrant  and  Hon.  Bdmd  Bdu  for  respondents. 

Judgment. — The  Eottam  estate  was  created  in  1810.  A  daim 
had  been  advanced  by  the  grand-father  of  defendant  No.  1  to  tlw 
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vmbiddii  of  Feddap^r,  and  in  settlement  of  that  olaim,  when  the  Buchi 
•ait  was  under  appeal  to  the  Sadr  Addlat,  the  taluk  of  Kottam  ^^^^ 
aefored  from  the  aamlndirl  and  made  over  to  Vatsavayya  Jaoapathi. 
Soniqpa  Bisu* 

In  Older  to  understand  the  position  and  relationship  of  somid 
at  the  persons  to  whom  re&rmoe  will  be  made  in  the  oourse  of 
fitis  judgment,  it  is  desirable  to  set  out  two  pedigrees,  whioh  have 
been  foinished  to  us  during  tiie  argument. 

Pedigree  of  the  Kottam  Family. 
Vatsavayya  Suappa. 


Qo^  died  JagaaLha  YankaUpathi. 
inio&ncy.  Jagappthi. 


Hvtya      Timma  AtaJiayya,  B^'lst  Byl2nd 

'       #i(aM|I».  daig^iAer.  wile.  wilt. 

'vmc^     I  ]  1  f  GcU» 

Surappa,  Jaganithfi.  Venkata  Nijasiin. 

defen-  Krishnap, 
dant's  16  th  plaintiff's 
witness.  18th  wit- 


1.  ^  J 


I 


TeBksta    Simhadri      Venkata       Venkata       Venkata  Venkata 
T^Jaga-  Ji^pathi,  Gopalayya,     JaganAtha,    'NM.ysxiA,  Snrija 
niflui      defendant    daughter  of    defendant's    plaintiff's  N&ra- 
jjWntM,    Kg.  1.       plamtiff's      1st  witness.  lOthwitnees,  yana. 
nhSitiffa  elder  brother,  daughter  of 

li«btnd}.  (19th  witness).  Kmnandan, 

(plaintiff's 
orother). 

•       Pedigree  of  Plaint^ e  Family. 
Batla  Atchntaiima. 

9mM.     SimdaLyya     Enmaadan,     VenlLta-      VenLta  FlauLiiff. 

J         Kakorlmdi    (22nd  witness      pathi.  Eriahnan: 
Attala.     8ftM]n&.     lor  plaintiff). 

In  1838  Suriya  N&r&yana  was  recognijsed  as  the  proprietor  of 
Urn  Kottam  mitta  on  the  death  of  his  father,  Jagapathi ;  he  soon 
aftflvmoDds  anoooeded  also  to  the  Feddap6r  wumindfalj  but  the  latter 
iiiate  was  held  but  ai^ort  time  by  him  when  it  was  sold  fof 
iSBsan  of  Gbvemment  revenue. 

The  right  of  Suriya  NMyana  to  suooeed  to  the  mitta  as  im- 
paitilde  was  disputed  by  his  uncle,  Yenkatapathi^  who  unsuooess- 
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Bvon    folly  attempted  to  ho  allowed  to  sue  as  a  pauper  to  vmdioate  Im 

JAexFATHi.  Oh  the  death  of  Venkatapathi,  his  sons  by  his  first  wife  entered 
into  a  kardr  (agreement)  with  Suriya  N4rayana  (exhibit  XXXIII}, 
by  which  they  admitted  the  impartibility  of  the  estate  and  accepted 
an  allotment  of  land  on  a  fixed  rent  in  satis&ction  of  all  their 
daims  on  the  Peddapur  and  Eottam  estates.  Their  half-brother, 
Gop&la  K&rasimham,  instituted  a  suit  against  Snii^  Nir&yana 
claiming  one»eighth  of  the  estate  of  Kottam^  but  on  appeal  hk 
claim  was  over-ruled  on  grounds  which  are  hardly  satisfactory 
(exhibit  XL), 

Suriya  N&r&yana  had  previously  made  an  arrangement  with 
his  brother,  Timma  Jagapathi,  for  his  maintenance  and  that  of  his 
family,  and  consequently,  after  the  dismissal  of  Gop41a  Naradm- 
ham's  suit,  he  retained  sole  and  undisputed  possession  of  the  mitta. 
He  appears  to  have  been  a  man  of  prudence  and  cspadty ;  he 
saved  money  which  he  invested  on  loans  and  other  specuh^ons; 
and  kept  regular  accounts  of  his  transactions.  He*Iived  on  good 
terms  with  his  eldest  son,  plaintiff's  late  husband,  and  made  a 
^ndsome  provision  for  his  daughter  and  her  son.  During  tiie  later 
years  of  his  life,  he  was,  however,  displeased  with  his  second  sou, 
defendant  No.  1,  who  consequently  left  his  house  and  resided 
elsewhere. 

Suriya  N^yana  died  in  1879,  and  his  eldest  son  entered  into 
possession  of  the  mitta.  Defendant  No.  1  asserted  that  the  mitta 
was  partible  and  claimed  an  equal  half  share  in  the  movable  as 
well  as  the  immovable  property  of  his  father.  Et^ntually  tlie 
brothers  went  to  Cocanada  and  accepted  the  mediation  of  the 
District  M^m^,  B&machandra  B&o,  who  was  examined  by  the 
Subordinate  Judge  as  a  witness  in  this  case.  In  the  coarse  of 
negotiations,  plaintiff's  husband  advanced  a  claim  to  a  large  sum 
of  money,  upwards  of  three  lakhs  of  rupees,  as  a  gift  from  his 
father.  Defendant  No.  1  disputed  the  fact  that  the  gift  had  been 
made,  and  asserted  that  the  whole  of  the  money  in:  the  palaoi 
treasury,  amounting  to  about  six  lakhs  of  rupees,  was  subject 
partition.  He  has  deposed,  and  his  evidiiice  on  this  point  is  in  « 
measure  supported  by  the  Court  witness,  that  he  desired  to  m 
the  accounts  but  they  were  not  produced. 

^e  Court  witness  allows  that  he  proposed  the  settlemeDt, 
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irldoh  he  effected  and  to  whioh  we  shall  presently  allude^  not  on  buchi 
%e  baoB  of  any  investigation  of  the  assets  actually  divisible,  but  .  ^^^^^^ 
nfter  irith  leferenee  to  the  tenns  which  the  plaintiff *s  husband  Jaoafathi. 
offered  as  the  limit  to  whioh  he  would  consent.  These  terms  were 
Bcmiewhat  more  favourable  to  defendant  No.  >  than  the  offer 
made  by  plaintiff's  husband  at  his  residen^^  in  Tuni. 

The  terms  recommended  by  the  mediator  were  embodied  in 
i|e  document,  exhibit  A,  dated  6th  March  1880.  This  deed  com- 
BMices  with  the  recital  that  the  mitta  is  impartible,  and  records 
fte  fltipillation  that  the  estate  should  not  be  alienated  by  adop- 
tion. There  can  be  no  doubt  that  this  stipulation  was  introduced 
at  the  instance  of  defendant  No.  1  and  in  consideration  of  his 
abandoning  his  claim  to  a  partition  of  the  mitta.  As  regards  this 
nnmovable  property  then  it  was  the  intention  that  the  brothers 
flkmkl  remain  undivided,  and  that,  on  the  death  of  the  elder 
niQiout  male  issue,  possession  should  pass  to  defendant  No.  1. 
There  is  nothing  in  the  instrument  to  put  an  end  to  his  co-owner- 
dnp,  and,  on  his  brother's  death,  his  right  to  possession  would 
defeat  the  succession  of  the  widow. 

As  to  the  ancestral  movable  property,  it  was  agreed  that,  as 
rqpiesenting  his  half  share,  the  defendant  No.  1  should  receive 
Bs.  1,76,000  in  cash,  together  with  jewels  valued  at  Es.  20,000 ; 
and  that  out  of  the  utensils^  valued  at  Bs.  2,000,  he  should  receive 
i  feir  moiety ;  that  he  should  he  relieved  of  any  responsibility  for 
Reliabilities  of  the  family ;  that  the  house  in  which  he  had  been 

to  that  time  living,  together  with  the  premises  and  grounds 
afportenant  thereto,  should  be  put  in  his  permanent  possession, 
together  with  a  sum  of  Bs.  3,000  to  enable  him  to  erect  other 
buildings  thereon  at  his  pleasure ;  and  that  a  man^^  getrden  in 
flie  same  village  (Vir&varam),  valued  at  Bs.  2,000,  should  also  be 
made  over  to  him. 

The  sum  of  Bs.  50,000  was  admittedly  handed  over  to  one 
Shffozada  Yenkata  Krishnayya  for  payment  to  the  defendant 
Hb.  1  in  accordance  with  the  terms  of  this  agreement,  but  nothing 
laitiier  was  done  in  pursuance  of  it ;  indeed  it  was  conceded  at 

hearing  of  this  appeal  that  defendant  No.  1  refused  to  accept 
further  payment,  and  had,  before  his  brother,  the  plaintiff's 
husband,  died,  on  the  22nd  August  1880^  intimated  his  intention 
lai  titrating,  if  necessary,  for  a  fresh  partition  on  the  ground,  that 


Digitized  by  Google 


BiHiTTA 


Bequenoe  of  the  ^ 
\wL  ha  haviBg  I 


M8  THB  IHDIAV 

lus  Itothflr  hmd  rspraentadtibe^Hh, 
at  ten  than  their  veal  Talna, 

diaekne  the  actual  Tafaie,  and  that  difficulties  had  beenplaeedm 
hia  way  of  obtaining  poneesion  of  the  mango  garden. 

Exhibit  XXV  ia  a  doooment,  beaiing  data  tii0  37tii  Angoflt 
1880,  admittedlj  executed  b 

defendant  No.  1.  IntiiiB  it  is  recited  that,  in  consequence 
death  of  the  plaintiff's  hnaband  on  the  22nd  instuat^  ha  haviag 
died  iflBoelefls  and  being  the  nndiTided  brother  of  defendant  N%^^^ 
andtheiegistered  partition  deed,  dUel  4Mii  liSMMk  188% 
the  deoeaeed  and  defendant  No.  1  not  haying  been  acted  upon 
during  the  life  of  phuntLFs  husband,  defendant  ^o.  1  has  beoome^ 
the  sole  heir  to  the  whole  of  the  inunoTable  property  oonstitdi^g^ 
the  Eottam  samind&ri,  and  ta  flii  whsis  #f  the  JnenraUe  propeity 
that,  having  regard  to  these  faots,  the  plaintiff  relinquishes  all  right, 
title  and  claim  to  the  aforesaid  estate,  and,  acoording  to  the  settle- 
ment made  by  mediators,  has  received  from  defendant  No.  1 
account  of  her  stridh&nam,  20,080  rupeei^  moA  at 
1,76,000  rupees  in  cash,  with  power  of  absolute  disposal,  together 
with  a  house  described,  and  valued  at  about  1,000  rupees,  and 
verandah,  and  fruit  garden,  the  last-menticmed  properties  iq|^ 
held  and  rajoyed  without  power  of  dispoaal  gift> 
sale  or  otherwise,  and  that,  in  consideration  of  the  premises,  the 
plaintiff  binds  herself  not  to  dispute  or  question  the  right  of  defen- 
dant No.  1,  or  his  heirs,  to  the  whole  of  the  estate,  movaUa 
immovable.  This  document  ia  signed  If  tbefAaintiffenA 
by  Brahmanna,  sbn  of  Bavali  Luchappa  of  Tuni ;  Kdtaaj|||^|p  0* 
M.  Subbanna  of  Tuni ;  B&mabadra  B4zu,  son  M.  Sitaiimi  fiteo,  M 
then  at  Tina;  Gopalkrishname»  son ol  N.  YenkafaJmshna Efii^ 
then  at  T&oi,  and  signed  by  one  8dMiH<yadii,'«i  witter. 

It  was  registered  at  T6ni  on  the  7th  September  1880,  and 
bears  the  Sub-Begistrar's  endorsement  that  it  was  presented  for 
registration  by  the  plaintiff  (who  again  signed  this  endoismstt^ 
at  the  private  dweIling«house  of  defanteiit  No.  1. 

Exhibit  LX  is  a  letter  from  the  plaintiff  to  the  Collector  of  the 
district,  dated  the  5th  October  1880.   This  letter  was  not  received 
in  the  Oollector's  office  till  the  17th  idem.    T6ni  is^ 
informed,  not  more  than  forty  adbi  iioiwit  frmai  Qmmh^, 
ordinary  post  does  not  take  mioie  tibaaflupQs  jhyi  letiw 
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'  |lMii.  TUft  letter  does  liot^  however,  Appear  to  hate  been  sent  hf  Bvchi 
ftt.  The  plaintifl  in  this  oonununioation  infoj^  the  Collector  ^^^^^^ 
•I  Hbe  death  of  her  husband  as  having  taken  place  on  the  22nd  JA«A<*Anii. 
MguA  1880,  of  the  disputes  betwe^  her  late  husband  loid  his 
dofenda&t  No.  1,  and  of  the  settlement  of  those  disputes 
'  the  agreement  of  the  6th  March  1880.  She  then  goes  on  to 
that,  tiie  time  of  her  husband's  death,  she  being  a  female 
«t  having  no  competent  male  advisers  near  her,  def  mdant  No.  1 
hukig  idton  over  to  his  side  all  the  officers  and  servants  who  had 
itm  in  her  husbwid's  employ,  prevented  for  some  hours  the 
MMond  of  her  husband's  corpse,  and  while  she  was  overwhelmed 
lift  sorrow,  frightened  her  in  various  ways,  and  by  misrepre- 
Miltion  "  as  to  the  past  state  of  things  and  to  her  right  to  the 
ihidfari,  hurriedly  got  certain  documents  written  and  signed  by 
In;  "  that  these  documents  were  signed  by  her  from  fear  of  danger 
yite  life,  and  not  of  her  free  will  and  consent,  and  that  it  would 
tlil^pireDt  that  she  could  not  have  voluntarily  consented  to  ihe 
it  evidenced  by  the  document  signed  by  her  when  the 
document  was  existing,  and  while  her  husband  and  his 
>  were  divided,''  and  at  a  time  when  her  loss  was  so  recent, 
MA  bolore  the  obsequies  were  over ;  that  she  left  Tfini  and  w^nt  to 
Iwonni  peoples'  house  at  Chouduvadaon  the  15th  September, 
Iwl  iuinii  injury  might  be  done  to  her.  She  prayed,  therefore,,  that 
tt^fUkotor  would  not  register  her  husband's  brother  as  proprie- 
iitef  fhe  mitta,  bat  that  he  would  register  her  name,  she  being 
ftililgal  heir.  She  explained  the  delay  in  sending  a  petition  to 
MisSaot  by  saying  she  had  been  ill. 

0B  the  14th  AprU  1881)  a  suit  was  filed  on  behalf  of  the 
ajgainst  the  present  defendants,  defendant  ^o.  1  being 
?B  brother-in-law,  Vatsavayya  Yenkata  Simhadri  Jagapathi 
L  ChSm,  and  tiie  def  endante  Nos.  2  and  3,  Ponnada  Markonda 
I  and  Yempati  Brahmayya  Sdstri;  the  two  latter  were 
as  persons  to  whoih  her  late  husband  had  given  powers- 
ii^Momey  to  manage  the  whole  of  his  affairs  during  his  intended 
I  on  a  pilgrimage,  which  his  death  had  prevented. 
'  setting  out  the  agreement  of  the  6th  M^ch  1880,  the 
in  her  plaint  alleged  that  monies  given  to  her,  her 
,  md  Itate  son,  from  time  to  time  during  the  lifetime  of  her 
kept  in  the  family  chest,  and  invested  without 
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difltinotion,  and  shown  in  the  aocounts  along  with  the  fimds  taken 
poesesaion  of  by  her  husband  cm  the  death  of  Ms  latiker,  wmSL  wa- 
tinued  to  be  in  his  possession. 

The  oause  of  action  against  the  defendants  was  then  stated  to 
be  that,  immediately  on  the  death  of  her  husband,  the  defendants 
Nos.  2  and  3  and  others  placed  all  the  plaintiff's  property  in  ihe 
possession  of  the  defendant  No.  1,  and  that  "  by  titreateoing  the 
plaintiff  in  many  ways,  while  she  w  as  in  deep  sorrow  "  and  ty 
practising  deceit  and  by  fraudulent  means  obtained  her  signature 
to  certain  papers  against  her  will,  of  which  papers  the  agreemant^ 
bearing  date  the  27th  August  1880,  is  the  principal  one  and  the 
basis  of  the  rest;  that  this  document  is  invalid  in  law,  without 
consideration,  and  in  contradiction  to  former  facts,  and  thai 
according  to  Hindu  Law,  and  under  the  consent  of  hear  hiubaiid, 
she  is  the  rightful  owner  'of  the  property  ol  all  kinds,  with  the 
profit  thereof.**  The  relief  sought  was  recovery  of  the  Kottam 
estate,  including  houses  and  grounds,  and  all  other  immoyable 
property,  with  all  rights  pertaining  thereto,  together  ynik  meem 
profits ;  secondly,  cancellation  of  the  "  deed  of  release,"  dated  the 
27th  August  1880 thirdly,  re(  ry  of  cash  amounting  toBs. 
3,02,Q00,  and  jewels  and  other  mu\  ables  or  their  value,  estimated 
at  Rs.  77,840. 

Defendant  No.  1  objected  that  the  suit  was  bad  by  reason  of 
misjoinder,  inasmuch  as  the  plaintiff  asserted  claims  based  on 
different  rights.  He  pleaded  that  the  agreement  of  the  6th  March 
1880  did  not  operate  to  sever  the  coparcenary  betweein  Mtiself  mi 
his  brother ;  that  the  impartibility  of  the  zaminddri  was  recognized 
by  the  agreement ;  that,  having  discovered  that  he  had  been  deceived 
by  his  brother  as  to  the  amoimt  and  value  of  the  cash,  jewels  and 
movable  property,  he  had  called  upon  his  brother,  if  wis  bis 
intention  to  put  an  end  to  the  coparcenary,  to  malEe  a  fresh  aad 
equitable  agreement  in  supersession  of  the  agreement  of  the  6tli 
March  1880 ;  and,  as  his  brother  died  before  a  new  settleiBattt 
could  be  made,  he  claimed  that  they  were  undivided  m  wdl  Jil 
respect  of  the  movable  as  of  the  immovable  property  of  the  family. 
He  traversed  the  allegations  of  the  plaintiff  that  the  agreement  of 
the  27th  August  1880  had  been  procured  by  undue  influence,  or 
intimidation,  and  asserted  that  it  had  been  executed  by  the  plainti  ff 
voluntarily,  and  that  she  had  acted  under  competent 
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with  full  knowledge  of  the  piroumstaiicefl.    He  denied  that  any  Buchi 
gifts  had  been  made  by  his  father  to  the-  plaintiff's  husband,  ^^^V^ 
<he  plaintiff,  car  her  son,  and  the  oompetenoy  of  his  father  to  make  Jaoafathi. 
such  gifts;  and  he  eomplainad  that  the  plaint  did  not  show 
explicitly  how  nriuch  monpy  was  the  subject  of  each  of  the  gifts 
alleged,  nor  at  what  time  such  gifts  were  made. 

Bstodants  Nos.  2  and  3  pleaded  that  the  powers-of-attomey, 
though  executed,  were  not  haiided  over  to  them ;  that  they  did 
nothing  in  virtue  of  suc;h  powers ;  that  they  did  not  take  possession 
a£  any  of  the  plaintiff's  husband's  property ;  that  they  took  no  part 
in  pMnading  the  plaintiff  to  execute  the  documents  signed  by  her 
at  T&ni ;  and  that  these  were  executed  by  plaintifE  of  her  own  free 
mrill  and  consent. 

At  the  first  hearing  the  plaintiff's  vakil  set  up  a  plea  that  the 
'  Sottam  estate  was  partible  ;  further  that  the  cash  and  jewels  pay- 
able and  to  be  delivered  under  the  document  of  the  27th  August 
1880,  which  it  was  admitted  were  duly  received,  were  accepted  not 
as  a  payment  under  that  document,  but  in  part  satisfaction  of 
fiamtiffB  daim.  Issues  were  framed  with  reference  to  these  as 
well  as  the  other  material  averments. 

The  Subordinate  Judges  found  on  the  issue  as  to  whether  the 
estate  is  partible  or  impartible,  that  the  estate  had,  at  all  events 
efmmaab  it  was  oonstituted  a  separate  estate,  been  treated  and 
regarded  by  the  father  of  plaintiff's  husband,  by  the  plaintiff's 
husband  and  his  brother  as  impartible ;  but  that,  in  any  case,  the 
plaintiff  is  bound  by  the  fact  that  her  late  husband  in  the  agree- 
^  mmA  ef  the  6th  Mar<2h  1880  treated  with  his  brother  and  dealt 
irith  the  estate  on  the  footing  that  it  is  impartible. 

Upon  the  sixth  issue,  whether  the  release  deed,  dated  27th 
August  1880  and  the  receipt,  dated  the  7th  September  1880,  were 
dbt«&ed*troi!i  the  plaintiff  by  fraud,  intimidation,  misrepresenta-* 
tion,  or  undue  influenr  o  ?  The  Subordinate  Judge  after  going  care- 
fully into  the  allegations  and  evidence  on  either  side,  came  to  the 
-oonclusion  that  it  was  not  proved  that  actual  force,  violence  or 
Ifpmonal  intiaiidation  had  been  used  towards  the  plaintiff ;  that  it 
WM  not  proved  that  by  placing  additional  guards  over  the  rooms 
.in  which  plaintiff  was  living,  or  otherwise,  communication  between 
''the  plaintiff  and  her  relatives  was  out  off;  that  there  were  good 
I  %lqr  ili0  plaintiff  and  her  advisers  should  accept  the  settle- 

45 

Digitized  by  Google 


312 


THE  INDIAN  LAW  EEPORTS.      [VOt.  Vlfl- 


BucHi  ment  made ;  and  that  the  agreement  of  the  27th  August  1880  waa 
executed  by  the  plaintijff  voluntarily  and  with  a  full  knowledge  ol 
Jaoapathi.  the  facts. 

The  plaintiflf  appeals  against  the  dismissal  of  her  suit. 

We  consider  that  it  is  not  material  for  the  purposes  of  this  suit 
to  determine  whether  the  Kottam  mitta  is  partible  or  ijocipadilAe} 
whether  partible  or  impartible^  the  brothers  being  tmdifided  m 
interest  in  respect  of  it,  the  defendant  No.  1  would  and  did  take 
the  estate  by  survivorship.  The  agreement  of  the  6th  March  1880 
purports  to  operate  as  a  partition  between  the  brothefs  only  ifl 
req)ect  of  the  assets  of  the  estate  other  than  the  mitta,  and  ii  that 
deed  is  binding  upon  the  defendant  No.  1  the  plaintiff  woiJd  be 
entitled  to  succeed  to  such  portion  of  the  property  dealt  with  under 
that  instrument  as  remained  to  her  husband  as  his  separate  Am 
of  the  ancestral  estate  other  than  the  mitta,  and  to  thd  tradiii^if 
any,  which  he  had  obtained  by  gift*  unless,  by  acceptance  of  tbe 
agreement  evidenced  by  the  instrument  of  the  27th  August  ISSO, 
she  has  precluded  herself  from  insisting  on  her  rights  of  sacoesffloa. 

We  propose  then  to  insider  in  the  first  place  whetiter  ftat 
instrument  is  binding  on  the  wide  v 

Execution  of  the  iniltrument  as  well  as  of  others,  which  we 
shall  shortly  notice,  and  acceptance  of  the  full  amount  ol  cash  aaid 
jewels  payable  thereunder  is  admitted  by  the  plaintifiL  We  dull 
in  the  proper  place  consider  whether  the  plaintiff's  explanation  of 
such  acceptance  is  reeisonable  and  credible.  It  is  necessary  to  look 
not  only  at  the  circumstances  imder  which  the  dommx&aia  wears 
actually  signed  and  registered,  and  under  which  iLegotiA&>ii8  far 
'  the  agreement  were  commenced  and  concluded,  but  to  consider  the 
position  of  aff{drs  for  some  little  time  before  the  date  of  tbe  plain- 
tiff's husband's  death. 

*  The  existence  of  a  dispute  between  defendant  Na.  1  and  Ill- 
brother  touching  the  succession  to  the  mitta  and  the  movable  of 
the  family  is  clearly  shown.  It  is  also  shown  that  the  agreementof 
the  6th  Msurch  1880  was  not  arrived  at  alter  a  satisfactory  ascer- 
tainment of  the  family  property,  and  whether  defendaniiNa  1  yrspM 
have  been  held  bound  by  it  or  not,  there  existed  grounds  on  whiA 
he  conceived  himself  at  liberty  to  repudiate  it^  and  he  did  repudiate 
it,  .and  it  was  not  completely  executed  when  his  brother  died. 
Defendant  No.  1  was  examined  as  the  plaixitiPs  Mk&Blk  wtOBik 
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He  deposes  thai;  he  saw  Ms  brother,  plaintifi's  husband,  who  appears  Buohx 

to  have  heen  seriously  unwell  for  some  twenty  days  before  he  died,  ^"JjJ™ 
tt  Tuni,  whither  he  went  from  Cooanada  on  hearing  of  his  brother's  J^eAPAna. 
Sbea ;  aad  if  this  witness  be  betieved,  plaintiff's  husband,  a  day 
er  two  before  he  died,  questioned  his  brother  as  to  his  intention  to 
bring  a  suit,  and  promised  as  soon  as  he  got  well  "  to  look  into 
the  aeoounts  and  settle  anything  that  might  be  found  wrong 
irith  nferenoe  to  the  difference  in  respect  of  the  movable  pro- 
perty." Now  this  difference  defendant  No.  1  explains  as  follows: 
la  settling  the  amount  to  bo  2^i\  en  to  defendant  No.  1  under  exhibit 
XXY,  the  absence  of  all  accounts  showing  the  value  of  the  mova- 
Ues  to  be  £vided  had  been  commented  on  and  plaintiff's  husband 
ptomised  to  produce  the  arc  ounts  when  they  got  to  T4ni. 
However  this  may  be,  it  may  be  taken  that,  on  some  ground  or 
.  other,  defendant  No.  1  thought  he  had  reason  to  believe  that 
property  had  heeh  concealed,  and  it  is  a  fact,  deposed  to  by  defen- 
dant No.  1  and  not  <lispioved  or  contradicted,  that  he  was  pre- 
fWited  by  persons  who  h.ul  l)oen  connected  with  the  plaintiff's 
Imsband  from  taking  possession  of  the  mango  garden  awarded 
to  him  under  exhibit  XXV.  This  prevention  was,  it  seems,  the 
remilt  of  some  dispute  as  to  llio  produce  of  the  season. 

At  any  rate  the  plaint  ifi's  liusband  must  be  taken  to  have  been 
aware  that  defendant  No.  1  oliallenged  the  finality  and  validity  of 
fib  deedf  d  partition  of  the  6th  March  1880 ;  indeed,  as  the  Sub-  • 
(sdi^ate  Judge  points  out  in  para.  47  of  his  judgment,  there  is 
e^dence  that  plaintiff's  hiisliand  had  reason  to  believe  that 
defendant  No.  1  was  on  tlie  point  of  filing  a  suit  for  this  purpose 
add  that^  he  deferred  his  pilgrimage  to  Benares  on  that  account. 
The  intention  of  the  plaintiff  to  dispute  the  agreement  must  have 
been  known  and  disouRscd  in  the  family,  and  it  is  not  likely  that 
the  plaintiff's  husband  would  have  concealed  from  the  plaintiff  the 
action  which  his  brother  contemplated. 

The  plaintiff's  brotlior,  Kiiriaudan  (twenty  -second  witness),  had 
been  mmmoned  toTuni,  win  n  tlie  plaintiff's  husband  entertained  the 
intention  of  going  to  Benares  in  order  that  he  might  take  care  of 
is  sister  during  her  husband's  absence.  He  was  in  the  palace  for 
some  days — a  fortnight,  5=ays — ^before  his  brother-in-law  fell 
aiek,  and  it  is  impossible  that  he  should  not  have  been  made  aware 
U  the  position  of  affairs  between  defendant  No.  1  and  his  brother* 
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BvoRx  He  admits  that,  during  liis  brother-in*laVs  illiiess,  he  was  present 
^^"^  at  a  oonversation  between  the  plaintiff  and  her  husband  respecting 
Jaoapathz.  the  management  of  his  estate  :  he  asserts  indeed  that  the  plaintiff's 
husband  had  directed  that  an  adoptioii  shofuld  be  made^  mi  VbtA 
the  estate  should  be  managed,  and  that  the  money  due  to  defen- 
dant No.  1  under  ihe  deed  of  division  should  be  paid  to  him 
whenever  demanded. 

Although  we  are  unable  to  believe  that  the  plaint^KinAsad 
directed  an  adoption  unconditionally  and  contemplated  the  posses- 
sion of  the  estate  by  his  widow  at  the  very  time  he  was  iTiMfl^iTig 
that  the  deed  was  binding  on  his  brother,  for  that  deed  juoirided 
for  the  suocession  of  the  brother  to  the  mitta  and  prohibitad  aa 
adoption,  it  is  in  accordance  with  probability  that  the  prospects  of 
the  widow  should  have  been  considered  when  it  became  apparent 
that  her  husband's  illness  was  serious,  and  it  is  even  more  proba* 
ble  that  the  plaintiff's  huiSband,  whether  he  cxmoehred  hisofldl 
seriously  ill  or  not,  should  have  discussed  wath  liis  wiloi  ttd  in  the 
presence  of  her  brother,  his  intention  to  insist  on,  or  w^ve  the 
agreement. 

The  plaintiff  henelf  refers  to  the  same^  oolifttsatiosly  but 
whether  or  not  the  plaintiff  or  her  brother  knew  before  her  hus- 
band's death  that  defendant  No.  1  intended  to  call  in  question  the 
agreement  of  the  6th  March  1880,  the  whole  of  the  eircumstanoes 
•  relating  to  the  agreement  and  the  intention  to  dispate  it  weie 
known  to  Datla  Sitdr&md  Rdzii,  the  Dewan.  He  had,  before  the 
death  of  plaintiff's  husband,  been  to  Madras  and  taken  legal 
advice  on  the  question  whether  the  agreement  of  tlie  6th  MbA 
1880  was  binding  upon  the  plaintiff's  husband,  and  &ad  Bmmgei 
for  securing  professional  assistance  to  restrain  defendant  No.  1  "  if 
he  raised  difficulties  and  brought  a  suit,  instead  of  aooepting 
the  settlement;  "  and  he  informed  Kumandan  nf  tiiese  facts  whtiSi 
the  negotiations  were  on  foot  which  resulted  in  ^greemoAii 
the  27th  August  1880.  It  appears  from  his  own  statement  tilfl 
this  witness  Sitdrdmd  R&zu  was  regarded  with  distrust  by  tti 
defendant  No.  1  from  the  time  of  his  brother's  death,  and  that  11 
acted  as  the  partizan  or  at  least  as  the  adviser  of  the  plaintiff* 

There  being  no  reasonable  doubt  that  full  knowledge  of  the 
facts  was  possessed  by  the  plaintiff  and  her  brotherj  and  that  they 
were'aware  of  the  legal  advice  which  had  been  ftmimi  hsi 
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ItndMuid  as  to  the  efficacy  of  the  agreement  of  March  1880,  before  buohi 
file  agreement  of  the  27th  August  1880  was  made,  we  proceed  to  ^^^^ 
aoosider  the  other  grounds  on  which  the  plaintiff  now  seeks  to  Jaoapathx* 
Mpadiate  that  agreement. 

It  was  oonoeded  at  the  hearing  of  the  appeal  that  the  plea  of 
eomion  could  hardly  be  maintained,  and  it  is  not,  therefore,  neces- 
aary  for  us  to  go  into  this  part  of  the  case  at  great  length. 

With  reference,  however,  to  the  evidence  adduced  to  show  that 
tke  plaintiff *s  brother  and  others  were  prevented  by  violence  and  , 
tiireats  from  taking  the  body  of  plaintiff's  husband  to  the  buming- 
poand,  with  a  view  to  putting  pressure  on  the  plaintiff  and  so 
oompel  her  to  come  to  terms,  we  must  observe  that,  according  to 
^  stat^ents  of  all  the  witnesses  who  depose  to  the  facts  alleged 
k  ttus  respect^  the  Sub-Magistrate  of  T^ni  and  the  Inspector  of 
Fdice  were  on  the  spot,  and  the  witnesses  were  admittedly  in 
losiioumication  with  them,  but  neither  of  those  officers  is  called  as 
a  witness  to  show  that  any  complaints  were  made  to  them  as  to 
lUenoe  having  been  used  or  threatened.  We  note  that  Sit&r&m& 
JUaa,  who  in  his  examination-in-chief  asserted  that  when  he 
Wtt  taking  steps  for  the  performance  of  H^e  funeral  rites  the 
defendant  No.  1  came  up  and  threatened  he  would  cut  and  stab 
iOty  me  who  interfered  with  the  burning  of  the  corpse,  admitted 
ai3&  GBTOfis-examination  that  he  did  not  personally  hear  words  to 
ftat  effect  used,  and  in  his  examination-in-chief  that  he  did  not 
posonaUy  see  whether  any  guards  were  placed  near  the  place 
tftne  the  plaintiff  was.  We  do  not  then  believe  the  evidence  as 
Idi  additional  guards  having  been  placed  about  the  palace  in  order 
fofcovent  free  communication  between  the  plaintiff  and  the  ladies 
H&o  wore  with  her,  or  with  her  male  relatives  and  others  who 
1|9uUl  be  her  natural  friends  and  advisers  on  the  occasion,  though 
it  h  quite  possible  that  guards  were  placed  over  the  movable 
ftogmty  after  £tie  death  of  the  zaminddr,  as  is  to  be  inferred 
£mdi  Bit&r&md  Bdzu's  evidence.  Nor  do  we  believe  the  evidence 
irteaided  to  show  that  she  and  her  brother  and  others  were  in  actual 
faor  bodily  injury.  The  witness  who  speaks  in  the  strongest 
tmm  of  the  violence  and  threats  said  to  have  been  used  by 
dafapdftut  No.  1  and  his  people,  and  of  the  pressure  put  upon  the 
ihintiff  and  aU  connected  with  her,  is  her  brother  Eimiandan,  the 
Iveaty-seoond  witness.   Plaintiff  herself  does  not  go  nearly  so  f  ar. 
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BrcHi     ^  ^  '        third  witneeB,  the  Dewan  Sitir4m4  B4zii,  m  also 

guardt^  aod,  while  he  atates  that  he  was  informed  hj  Kumandan, 
"vfflmi  s  fMr^dift  tHor  the  death  of  plaintiffs  husband, 
phiintiff  had  heen  indnoed  to  fligii  the  i^xeeoMiit  1^ 

if  this  were  not  d<me  the  defendant  No.  1  would  bring  a  criminal 
charge  against  the  plaintiff  and  himself  of  having  poicnnedthe 
plaintiffs  kiisband,  he,  aooording  to  his  own  aoeonnt,  did  nothing 
and  said  nothing,  except  to  advM  tiiat  ''fhsj  dumld  keep 
and  he  would  see  what  ooidd  lie  tee  lAm  tibey  got 
Chouduvada." 

The  evMenoe  of  these  witaesses,  as  well  as  that  of  the 
witness,  YatsaTayym  TsdbAa  ^tkijwBam  (a  son  of  TimaM_^ 
pathi,  son-in-law  to  plaintiif  s  brother  Kumandaa)  aadfibat  of  the 
nineteenth  witness,  Datla  Chinna  Venkata  Erishnam  Uizxu  who  is 
donbly  oonnected  with  the  Ismily  of  plaintiffs  husband  by  mar- 
riage, and  also  idated  to  plaiiiSft--«me  of  the  most  important 
witnesses  both  in  respect  of  the  statemMits  made  by  them,  as  well 
as  by  reason  of  their  position  and  relationship — is  open  to  not  a 
few  of  the  unlavonraUe  eomments  made  upon  it  by  the  Subordi-  j 
nate  Judge.   We  sIpU,  howerst,  ham  to  ocmsider  this  evidenos  ^ 
further  in  connection  with  other  cirauiilAan'-os. 

It  is  not  sufficient  to  find,  as  we  do,  that  th*^  consent  pvon  by  ' 
the  plaintiff  was  not  oaused  by  ooerdion  as  defined  in  the  IndiaD  | 
Contract  Act,  nor  by  duress  as  IdMNiftt  to  the  BngUsh  Law ;  ws 
have  furtlior  to  determine  whether  undue  advantage  was  taken  of  j 
the  circumstances  in  which  the  plaintiff,  a  native  lady  of  rank, 
was  plaoed  at  the  time  when  her  consent  was  giren  to  the  agree*  I 
ment  which  she  now  seeks  to  set  aride,  or  of  the  position  in  wUsk 
her  late  hur^lmnd's  brother,  defendant  No.  1,  then  stood  in  rein* 
tion  to  her ;  ^whether  that  agreement  was  concluded  by  the  plaintifl 
without  sufficient  information  as  to  her  rights,  or  without  prm^^ 
advice ;  whether  it  was  an  unoo&srioni^e  or  '^oatohmg  ''  ^''^'MIII 
and  whether,  for  all  or  any  of  these  XMURms,  it  ought  to  be  leliefBaT 
against.  I 
It  was  upon  oonsideniitioKis  of  this  natore  that  tiie  ImrmA  I 
Counsel  for  ^e  plaintiff  prindpally  insisted.   One  of  the 
dted,  Tmoordeen  Tmarry  r.  Ifmtfd  Sped  AH  Mo^min 

(1)  L.E.,  I  lA.,  206. 
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Wtains  a  statement  "  of  the  principles  which  have  always  guided  Buchx 
tiie  Courts  in  dealing  with  sales  or  gifts  made  by  ladies "  in  the  ^^^^^ 
position  which  the  plaintiff  occupies,  and  though  this  is  not  a  case  J^oapathi. 
of  a  sale  or  gift,  but  of  a  family  arrangement  or  settlement,  to 
which  favour  is  shown  by  the  Courts,  and  in  respect  of  which 
ignorance  of  rights  on  either  side  is  not  so  minutely  scrutinized, 
we  have  no  hesitation  in  holding  that,  in  the  present  case,  it  must 
be  sho^Ti  that  the  transaction  was  sufficiently  understood  by  the 
plaintiff ;  that  she  herself  was,  or  her  competent  advisers  were, 
acquainted  with  her  rights.  Whether  these  requirements  are 
fulfilled  in  the  present  case  depends  upon  a  consideration  of  all  the 
facts.  The  Courts  have,  probably  intentionally,  refrained  from 
defining  in  express  terms  what  an  imoonscionable  or  catching 
bargain  is ;  but  surprise,  impro\ddence,  undue  haste  in  carrying 
into  execution  the  terms  agreed  upon,  inadequacy  of  consideration, 
are  aU  matters  to  be  taken  into  account  in  determining  whether  an 
agreement  of  this  sort  ought  to  be  set  aside  or  upheld.  It  is  no 
doubt  true  that  this  agreement  was  concluded  very  shortly  after 
the  death  of  the  plaintiff's  husband,  and  it  may  well  be  assumed 
that  the  plaintiff  was  in  great  grief.  Negotiations  were  com- 
menced within  a  very  few  days  at  latest  after  her  husband  had 
breathed  his  last.  The  arrival  of  Kakerlapudi  8itAr4m4,  the 
husband  of  the  plaintiff's  elder  sister,  Sundatayya,  who  is 
firequently  referred  to  as  the  influential  brother-in-law,  was  not 
awaited.  • 

On  the  other  hand,  we  cannot  say  that  the  plaintiff  had  not 
with  her  competent  advisers.  The  third  witness,  Datla  SitiramA, 
who,  as  we  have  observed,  as  Dewan  under  her  husband  and  his 
father,  must  have  been,  and  is  shown  by  his  own  acc^ount  to  have 
been,  very  intimately  acquainted  with  all  the  affairs  of  the  family, 
was  there,  and  his  own  evidence  shows  that  he  was  consulted 
frequently  by  plaintiff's  brother,  Kumandan  ;  he  was  present  on 
two  occasions  when  the  inventory  of  the  jewels  was  being  made 
and  gave  information  respecting  them.  Plaintiff^s  brother, 
Kumandan,  admits  that  the  plaintiff  had  a  good  opinion  of  SftArdmA, 
who  in  this  case  has  been  interesting  himself  strongly  on  the 
plaintiff's  behalf,  and  is  admittedly  adverse  ip  defendant  No.  1. 
Kumandan,  the  twenty-second  witness,  is  certainly  a  man  of  affain, 
and  interested  in  his  sister's  welfare ;  and  the  tenth  witness,  Venkata 
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Bucm     N^Ayana,  who  is  now  evidently  hostile  to  defendant  No.  1,  was 

aAMATTA      •  *    •  r  1  '  ' 

^  ^   in  our  opuuon,  beyond  doubt  consulted  with  reference  to  the 
n^gotiationa  'throughout,  and  what  he  thongfct  of  4e  nettlemfint 

proposed  appears  very  clearly  from  the  letter,  exhihit  XYX  (a) 
written  by  him,  as  he  admits,  on  the  24th  August  1880,  only  two 
days  after  the  death  of  the  plaintiff's  husband.  In  this  after 
informing  the  eoiteBpondent  to  whom  hd  wrote  ol  ^  tenns  pro- 
pop  '  says  "  it  vdU  be  the  best  thing  that  oan  lapffm  ii  mattetil 
can  bu  iiettled  in  this  way." 

The  nineteenth  witness  for  plaintiff,  Datla  Chinna  Venkata. 
krishnan,  a  rektiye  of  the  plaintiff,  as  well  as  of  the  pbuntifffi 
husband,  was  also  there ;  and  he  was,  as  he  admits,  cx)nsulted-1^ 
Kumandan,  though,  he  says,  he  declined  to  interfere;  he  was  present 
when  the  jewels  were  counted  and  valued,  and  says  that  Kuman- 
dan may  have  come  twice  or  thriee  while  this  was  going  on.  This 
witness'  evidence  is  important  as  showing  that  he  had  a  ooaversation 
with  the  defendant  No.  3,  as  to  the  probability  of  success  or  failure 
of  an  attempt  to  contest  the  division-deed  between  plaintiffs 
husband  and  defendant  No.  1.  He  says  that,  for  the  reasons  given 
to  liim  by  the  defendant  No.  3,  he  came  to  think  that  the  deed  of 
division,  which  before  then  he  had  thought  to  be  a  valid  document, 
might  be  shown  to  be  not  so,  by  reason  of  the  money  agreed  ik&cm 
to  be  paid  not  having  been  paid ;  whatever  his  views  on  1^ 
subject,  liis  evidence  is  of  some  weight  as  showing  that  the  legal 
validity  of  tlie  partition-deed  was  in  fact  discussed.  Has  reasons 
for  refusing  to  interfere  we  cannot  believe,  as  it  is  clear  he  wss 
taking  pcai;  with  Eumandan. 

The  plaintiff  and  her  advisers  had  not,  it  Is  true,  the  advan- 
tage of  professional  advice,  and  our  attention  has  been  called  to 
the  case  of  Pmn  Narain  Singh  v.  Parasmm  Singh  (I),  which, 
among  other  reasons  for  setting  amde  an  **  ibamamah,"  this 
circumstance  was  given  weight.  But  this  was  only  one  of  sevml 
considerations  which  influenced  their  Lordships  in  deciding  tittt 
the  deed  executed  should  not  be  upheld,  and  in  other  "respects  that 
case  differs  very  materially  from  this.  The  ^eed  was  found  to 
have  been  executed  without  any  consideration  whatever,  in  a  0i» 
of  things  likely  ,  to  overawe"  the  parties^ «|md  matoip£^ 
affect  the  free  exercise  of  their  will,"  J        '  ^ 

~T—  —   -V^^  f'"^ 

(i)L.E.,  101.         ,  -:  >^« 
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It  may  and  probably  does  frequently  happen  in  this  oonntiy  Bvobi 
wt  it  would  be  difficult  to  obtain  in  time  suob  professional  advice 
as  would  be  worth  having,  for  the  settlement  of  family  disputes :  •^a<»apathi. 
nklives  and  members  of  the  family  are  capable  advisers  in  such 
Mes^and  we  are  not  prepared  to  hold,  and  think  it  would  be  a 
natter  for  regret  if  it  were  held,  that  on  this  account  alone  afamily 
letilement  of  doubtful  claims  should  be  set  aside. 

As  to  undue  haste,  there  is  evidence  given  by  defendants  2  and 
3  examined  as  plaintiff's  fourth  and  fifth  witnesses,  as  well  as  by 
nifaiesses  on  the  side  of  defendant  No.  1  that  proposals  for  a  settle- 
ttent  emanated  from  plaintiff  herself,  or  her  advisers,  and  whether 
^  evidence  be  strictly  true  or  not,  we  may  observe  that  it  is  not 
WDsaal  in  this  country  to  take  advantage  of  the  presence  of  rela- 
ime  and  friends  on  the  occasion  of  the  funeral^  to  have  matters 
Hided  with  regard  to  the  daim  of  a  widow  on  the  estate  of  her 
IuAumL   Moreover,  though  negotiations  commenced,  as  we  find, 
Oft  the  second  or  third  day  after  the  plaintiff's  husband  died  and  a 
ifldt  of  the  agreement  was  written  very  soon  after  this,  the  fair 
ktfif  ei  the  agreement  was  not  signed  until  the  27th  August,  that 
m&B  fifth  day  after  the  death,  and  the  instrument  itself  was  not 
l^l^stexed  until  the  7th  September;  and  in  the  meantime  the 
iSffiBoiuil  agreement  had  been  made  as  to  a  money  maintenance 
tb  ibe  paid  to  the  plaintiff,  and  alterations  introduced  into  the 
fljbiq^  agreement  (exhibit  XXY)  as  to  defendant  No.  1  alone 
Uaible  for  his  mother's  maintenance  and  as  to  additional 
\  aoocmmodation  for  plaintiff. 
!Di6  plaintiff's  evidence  as  to  the  instruments  not  having  been 
to  her  before  the  7th  September,  we  cannot  accept  as  true. 
IQ^S^  opposed  to  the  oral  and  docimientary  evidence,  ahd  in  contra- 
to  the  allegations  made  in  her  petition  to  the  Collector, 
^imSA  TiX.   It  is,  indeed,  almost  incredible  that  the  plaintiff  and 
illf^mSlmaen  should  have  deliberately  and  for  so  long  acted  their 
]jii|ti^  taking  aU  the  property  given,  and  executing  aU  the  docu- 
JHMli^  and  should  not  even  before  the  Begistrar  have  thrown  out 
"iJ^it  ikat  all  that  was  done  was  not  voluntarily  done,  or  have  even 
'ifcllHiIdd  to  communicate  with  other  friends  or  relatives,  or  with 
'iMQ^Ilfficial ;  and  though  we  would  not  make  too  much  of  this 
I  is  to  be  noted  that,  while  the  plaintiff  left  T  &ni  on  the  15th 
h^  petition  in  which  she  first  speaks  of  her  hating 
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Brcn  been  oompelled  against  her  will  to  execute  the  agreement  of  the 
27th  August,  ifl  only  dated  the  5th  October  and  did  not  iwcli<^ 
Jaoitatml  Collector  till  the  17tL  Nfa  doubt  Aiie  is  mmB  eridenee  that  liie 
was  unwell,  but  even  if  die  wa^  ^tm  is  haxHj  «  astisftiflbwy 
explanation  of  the  ddaj,  when  her  bxother  and  o^kior  infliHpdial 
lektions  were  present  to  act  for  her. 

The  fact  that  the  deed  of  agresmfimt^  eshihLt  XXV,  and  sobd- 
diaiy  documents  were  not  atteeteUgrfliitttiffs  bcotfapr,  l^nmaidan, 
or  other  relatives,  has  been  eommeiited  on  as  a  cirooiQfllancd  tendiig 
to  throw  suspicion  on  the  transaction. 

If  those  oonoemed  haddetaaniiied  io  make  it  appear,  as  br  as 
possible,  that  the  anungeraaftiiAiiiitiHf^ffofeeBed  toaooep^ 
agreed  to,  it  does  not  appear  why  they  should  have  drawn  the  line 
at  attesting  the  documents  which  the  plaintiff  feigned  (as  they  say) 
to  execute,  and  the  evidence  ^ven  by  fiit^x4m&  Biaa  that  Xuman- 
dan  insisted  on  oonduding  the  aenigemfint,  Bfltwithstandnig  lus 
advice  to  the  contrary,  is  inconsistent  with  any  unwillingness  on 
Kumandan's  part  to  condude  it.  The  reasons  given  by  the  nine- 
teenth witness,  Batla  Chimta  Twkatskzishnan,  for  refusal  tQatt«t, 
namely  that  he  was  not  wiBii^  til  set  against  tibe  widiflii3l#i 
sister-in-law  and  that  he  refused  because  Kumandan  refused,  and 
Eimiandan'e  explanation  of  his  refusal  do  not  appear  to  us  at  all 
satisfactory  or  worthy  of  credib  We  think  it  not  improbable  thai 
these  and  other  members  of  the  family,  wkp  wero  present  and  wbo 
could  appar^tly  have  had  no  other  reasons  for  refusing  to  attofi^ 
may  have  declined  to  affix  their  signatures  as  witnesses,  as  tlie 
Subordinate  J udge  finds  tiiey  did,  because  they  had  not  before  been 
in  the  habit  of  doing  so,  because  to  do  so  is  ooHsid^ed  by  petBona 
•of  their  position  imbecoming  their  dignity  and  for  fear  that  they 
might  be  called  to  give  evidence  in  Courts  or  elsewhere,  as  to  ilifi 
execution  of  the  document  attested  by  them. 

We  now  pass  on  to  conddesatm  of  the  queation  whether  bom 
the  amount  accepted  by  plaintiff,  under  the  agreement  (exhiMt 
XXV)  as  compared  with  what  the  plaintijBE  would  have  been 
entitled  to  as  the  widow  of  the  bnrf^r  of  defendant  No.  1,  it  is  to 
be  inferred  that  the  bargain  was  maosfortly  unfair  ta  the  plaintiff. 

The  provision  made  for  her  was  a  very  handsome  provision  in 
itself.  It  was  almost  the  same  as  that  defendant  No.  1  had  been 
content  to  accept  as  the  equivatent  of  his  ahfue  in  the  idrabie 
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pwnKiiiy  and  the  considera^on  for  waiving  his  asserted  right  to  Bvchi 
partition  of  the  Kottam  estate.   The  widow  has  at  her  absolute  ^^y^^ 
&po8aI  1,75,000  rupees.  Jagai^athi. 

Li  what  position  would  she  have  stood  if  tiie  settlement  had  not 
been  made? 

Defendant  No.  1  was,  as  we  have  seen,  prepared  to  contest  the 
£fision  of  movables  effected  between  him  and  the  plaintiff's 
bother,  on  the  ground  that,  as  alleged  by  him,  some  3,00,000 
nqpees  had  been  concealed  under  the  pretence  that  cash  to  this 
amount  was  the  subject  of  gifts  to  the  plaintiff's  husband,  to  her, 
and  to  her  son.  Whether  a  claim  to  have  that  division  set  aside 
*  on  this  ground  would  have  been  successful,  it  is  not  necessary 
to  deeide ;  nor  again  whether,  the  division  being  maintained,  a 
Aim  to  a  further  share  in  the  amoimt  alleged  to  have  been  con- 
cealed might  have  been  i^ccessful.  But  we  are  bound  to  say  that 
Ae  evidence  adduced  to  prove  the  alleged  gift  of  three  lakhs  to  i^e 
T^aatiSPs  son  is,  for  reasons  sufficiently  explained  by  the  Subordi- 
nate Judge,  to  say  the  least  of  it,  open  to  grave  suspicion. 

The  plaintiff's  allegation  was  to  the  effect  that  a  lakh  of  rupees 
wu  given  by  her  father-in-law  to  her  husband  in  1861  or  there- 
AoeiSfSJid  a  further  gift  of  two  lakhs  to  her  husband,  herself  and 
b»  to,  jointly,  in  1870. 

♦  »  •  • 

The  conclusion  at  which  we  arrive  on  this  part  of  the  case  is 
ftot  it  is  not  siktisf actorily  proved  that  there  was  a  gift  of  three 
latibs  of  rupees  to  the  plaintiff's  husband  and  plaintiff. 

Another  question  for  consideration  is  whether  the  share  in 
Mivdfles  retained  by  her  husband,  if  taken  by  the  widow,  would 
Htobeen  at  her  absolute  disposal.  If  the  answer  to  this  were  in 
AeaAfmative,  the  present  bargain  would  not  be,  on 'the  face  of  it, 
eocbady  to  her  advantage  as  giving  her  absolute  disposal  over  a 
veijr  considerable  amount  of  movable  property,  which  she  would 
«j|<l(berwi8e  have  had. 

lEbe  question  whether  a  widow  has  an  absolute  right  to  dispose 
of  tiie  MTpus  of  movable  estate,  inherited  from  her  husband,  has 
liaaa  miioh  discussed  and  the  early  decisions  have  been  at  first 
ioJjtod  and  now  over-ruled. 

Itoprindpal  cases  on  this  point  dedded  by  the  late  Sadr  Court 
<it  HhdruB  were  referred  to  by  tiie  Privy  Coundl  in  Bhugwan 
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Seen  Doobey  v.  Myna  Baee  (1),  and  it  ^  remarked  that  in  only  0110  ^ 
of  them,  Ck^aula  Puti0r    Jfa^rmm  Putter,  (2)  were  tbo  aatliaiatiei  fl 

relied  on  by  the  pundits,  on  whose  Bywastas  "  the  Courb 
aoted^  quoted,  those  authorities  being  theMadha\iya  aod  Sarasvati 
Yil&sa  oommentaries.  On  looking  into  theee,  we  find  passages 
in  the  latter  >cnk  wMdi  a^azmfly  go  rather  to  bear  out  ^ 
oontrary  view,  while  we  have  been  nnaUe  to  find  aay  t|at 
support  the  dida  of  the  pundits. 

We  nfm  to  as.  516,  521,  and  532  in  the  Sarasv&ti  YiUm, 
FonlM'  tnaifllati0ii  (Triibner  &  Cb.,  1881). 

(516)  When  the  husband  is  dead,  she  who  upholds  his  family 
shall  receive  her  husband's  share  j  her  proprietorship  ia  for  her  Ufe, 
in  gift,  mortguge  aad  sale. 

(521)  The  sonlesB  wife  who  guards  her  husband's  bed  and  is 
stgadfast  in  her  continence  and  docile,  shall  have  possession  until 
her  death,  after  her  the  heirs  shall  have  it. 

(532)  Eegarding  the  two  texts,  t.e,,  the  first  given  above  (518) 
and  the  second  given  in  521,  but  at  greater  length  as  follows: 
when  her  husband  is  dead,  she  who  upholds  the  family  shall 
reoeive  her  husband's  share  in  the  immovable  as  well  as  the  moj 
ble,  tiie  grosser  metals,  the  grdns,  the  fluids,  and  the  olotfaes 
her  proprietorship  is  for  her  lifetime,  in  gift,  mortgage,  and 
they  are  to  be  expounded  as  applying  to  the  wife  who  has  £0 
daughter,  on  the  strength  of  these  two  passages  "  after  her  the  heirs 
shall  haTO  it,"  md^  ^^but  bar  proprietorship  is  for  her  lifetx 

We  oan  see  here  no  distin^&n  between 
immovables. 

In  the  Madhaviya,  s.  35,  page-25  (Dr.  BumeU,  Higginbotham, 
Madras,  1868),  on  the  text  of  TriddhalCaaiu,  tiie  wife  (L  widirv) 
who  has  no  son,  who  preserves  inviolate  the  bed  of  her  husbani 
and  is  steadfast  in  her  duty,  should  oflfer  the  pinda  for  him,  anil 
take  the  whole  share,"  the  commentator  remarks  "  the  whole  ahact*' 
oonsisting  of  moTable  and  immoTable  propeity,  and  he  quotes^ 
text  of  Prajdpati :  "  Taking  his  property,  movable  and  immoiiUSi 
the  silver  and  base  metal,  grain,  liquids  and  clothes." 

And  in  s.  44,  in  explaining  the  Vedic  text  "  women  are  power- 
less and  cannot  succeed  to  the  limtage, the  same 
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quotes  the  text  of  Braliaspati,  which  prohibits  a  wife  from  taking  Buchi 
immovable  property,  with  the  following  comment,  viz.,  Let  the 
irile^vhoaelitisbaadisdeadandwho  is  divided,  leave  the  immov-  Jaoapathi. 
able  pidperty  and  take  some  pledge,  &c.,  "  and  observes  that  it  is 
'Oaly  prohibitory  of  the  widow  selling  or  making  away  with  immov- 
J)le  property  without  the  consent  of  the  other  heirs  ;  else  it  would 
inoongisteiit  with  the  text,  Let  the  widow  1;ake  the  immovable 
and  movable  property,  the  gold,  base  metal,  grain,  liquids  and 
dothes ;  let  her  cause  the  sraddhas  to  be  offered  in  each  month, 
the  mtix  month,  &e. ;  let  her  honor  with  offerings  to  the  gods  and 
pitrs,  paternal  nndeSy  gurus,  daughter's  sons,  the  children  of  her 
husband's  iistexSy  his  maternal  uncles,  also  old  persons  and 

(Bie  first  passage  merely  concedes  to  the  widow  equal  rights  in 
Biovftfale  and  immovable  paropeirty ;  the  set  oud,  while  it  expressly 
denies  the  widow  power  to  aliene  immovable  property  without  the 
consent  of  the  other  heirs,  does  not  expressly  concede  to  her  an 
Unqualified  power  to  deal  with  other  property,  but  concludes  with 
a  text  decslaring  for  what  purposes  the  widow  is  allowed  to  inherit. 

Having  regard  to  the  absence  of  express  authority  iu  Madlia- 
viya'fl  commentary  to  the  agreement  with  other  authoritative 
atariea,  {be  texts  of  the  Sarasvdti  Yildsa,  as  well  as  to  the 
tions  of  their  Lordships  of  the  Privy  Council  in  tlio  ease 
above  quoted,  it  has  recently  been  held  by  this  Court  in  Narfft^imha  v. 
TfSfikaiadrif  (1)  that  the  restriction  which  is  placed  on  the  widow^s 
of  alienation  over  property  inherited  from  her  husband 
tends  to  movable  as  well  as  immovable  property. 
Convenience  suggests  that  a  widow  should  liave  power  to  make  * 
dispositions  of  movables  as  are  consistent  with  their  nature 
liaite  rloor  their  enjoyment,  <?.gr„  grain  must  be  sold  or 
aed,  the  increase  of  cattle  must  be  disposed  of  wlien  not 
for  the  purposes  of  the  estate  ;  but  it  is  one  thiug  to  hold 
ra  widow  has  a  disposing  power  for  the  purposes  of  enjoying 
I  jfiQpBtbff  and  quite  another  to  hold  that  she  is  at  liberty 
'  waste  it,  or  aliene  it  as  she  pleases,  so  as  to  defeat  the  interests 
I  the  reversionary  heirs.    It  cannot  be  said  that,  at  the  time  when 
I  agreement  of  the  27th  August  1880  was  made,  the  enjoyment 

'  ;  (l)I.L.li.,  8MBd.,  290. 
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BrcHi'  ;  by  a  widow  of  an  tm^ ualified  power  to  dufpoae  of  the  oorpm  of 
^^^^^  movaUe  property  inherited  from  Im  knabioatd  did  not  admitof 
Jaoafathi.  queetion. 

The  oondusionB  then  at  wliich  we  arrive  are  that  the  deedrf 
the  37th  AuguBt  1880  was  executed  by  the  plaintiff  deliberatelj, 
and  on  the  advice  of  het  idtttbns,  she  and  they  being  snffideofly 
acquainted  with  all  material  facts ;  that  it  was  a  settlemeiit  of  tlie 
claim  of  defendant  No.  1  to  set  aside  the  agreement  of  the  6tli 
March  1880,  and  of  the  claim  of  the  widow  to  property  alleged 
to  have  been  separate  ymsfmiy  moqwteA  by  her  and  her  hnsbiBd  * 
by  gift  y  that  althougli  she  had  no  prof ^sional  assiBtaiiod  nib 
respect  to  the  arrangement  which  she  accepted,  it  was  known  to 
her  advisers  what  professional  advice  had  been  given  respecting 
the  obligatory  force  of  &0  agiiMMit  <rf  the  QQi  Maroh  ISSOon 
defendant  No.  1 ;  that  the  plaintiff  was  fully  aware  of  fte  diiBi*  . 
she  was  renouncing ;  and  that  her  advisers  regarded  the  arrange 
ment  as  a  just  and  equitable  one;  and  that  it  is  not  proved  to 
have  been  otherwise. 

In  this  view,  we  consider  that  the  plaintiff  is  not  at  libffl^  to 
repudiate  the  agreement  of  the  27th  March  1880,  and  inaamuA 
as  that  agreement  operated  as  a  satisfaction  of  the  other  claims 
she  asserts  in  this  case,  her  suit  waa  properly  dismiaaed. 

No  cause  of  action  appears  as  against  defendants  Nos.  2  and  3. 
.  As  regards  the  defendant  No.  1  we  should  have  hesitated  to 
confirm  the.  order  of  the  Lower  Court  in  respect  of  his  posts  in  flat 
Court,  had  it  not  been  that^  instead  of  Confining  herself  to  question- 
ing the  legal  validity  of  the  agreement  of  March  1B80,  the  plaintiff 
allowed  gross  mis-statements  of  facts  and  exaggerations  to  be 
introduced  into  the  plaint  filed  on  her  behalf^  in  support  of  which 
evidence  has  been  given  at  great  hkigth,  which  we  are  altogclQljBr 
imable  to  believe. 

The  appeal  then  is  dismissed  with  costs  in  favor  of  all  tb»^ 
defendants. 


KfAni^A«  SERIES. 


APPELLATE  CIVIL. 


Before  Sir  Oharks  A.  Turner,  Kt,  Chief  JmOee^  and 
Mr.  J'v^im  Muttuedmi  Ayyar, 


and 


1885. 
January  5. 
February  24. 


SINGAEAVELU  (Ei^pmF),  Ebipotobsx.* 


Bihd  'r  tau' — ^fAfh-a—IlUgiiimate  son — Issue  of  aduUeroits  intercourse — Maintenance. 
A  Sudra  having  kept  the  wife  of  another  man  in  his  house  for  many  years  as  a 

jne,  had  a  son  by  her,  in^iflOilie  ttoogotod  ftd  Mm  ovn. 
In  a  suit  brought  by  the  eon,  -who  was  of  age,  to  reoom  maintenance  from  his 

iEOtf,  tluit  he  was  entitled  to  Moom^ 

This  was  a  suit,  in  forma  pauperis,  brought  by  Singaravelu  in 
1883  against  Kuppa  PiUai  to  recover  maintenance  at  the  rate  of 
m  660  a  year,  together  with  three  years'  arrears  at  the  same  rate 
and  mterest  thereon,  and  Bs.  2,000  for  marriage  e^qpenses  to  he 
incurred.  Plaintiff  alleged  that  his  mother  was  kept  by  defendant 
had  three  children,  including  himself,  by  her ;  that  he  came 
y  in  1881,  from  lAidh  time  he  had  not  hem  maintained 
defendant,  hut  had  iMaotaiiied  himself  by  oontraoting  debts. 
TbB  family  property,  he  alleged,  yielded  Es.  8,000  a  year. 

JDefmidant  pleaded,  inter  aliUj  that  the  mother  of  plaintiff 
m  married  woman  ivbo  had  o^mmitted  i^ultery  with  several 
^  besides  himself,  and  fliat  phintifiPs  paternity  was,  there* 
<ae,  doubtful,  and  that,  as  plaintiff's  mother  was  of  a  low  caste 
(Enllar),  plaintiff,  who  was  of  age,  was  bound  to  maintain  himself 
by  labour. 

The  Snbofdinste  Judge  at  N^apatam,  B.  Tasudeva  B&u,  found 

that  plaintiff's  mother  had  been  kept  by  defendant  in  his  house  for 
25  years,  that  there  was  no  doubt  as  to  plaintiff's  paternity,  and 
that  defendant  had  treated  plaintiff  as  his  son,  and  held  that 
mader  Hindi  Law  pUdniiff  was  entitled  to  maintenance.  MuUu* 


•  Appeal  71  of  1884. 
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KuppA     mmy  Jagavira  Ycttapa  Naiharv.  Venkatrmihha  Yeitiay(l)  oonfiimed 
BiifOAKAv«Lu.  on  appeal  by  the  Privy  Council,(2)  Vencatachella  Chetty  v.  Par- 
mtham^{Z)  Chmtmrya  B»n  Mkrikm  8yn  V.  Sahub  Purkubd  %ii.(4) 
The  decision  in  Nihnoncy  Singh  Deo  v.  Bmmhur{b)  relied  on 
by  the  defendant  was  held  not  to  be  applioaUe  to  the  Madzas 
Presidency. 

The  plaintiff  obtained  a  decree  bxt  mmSmmm  at  Ba.  1(0  a 
yeaf  and  arrears  of  maintenaaQa,  and  for  Ba.  200  im  maraage 

expenses. 

The  defendant  appealed  to  the  High  Court. 

Gfurumurti  Ayyar  for  appellant  contended  3ial'plauitiff  being 

of  age  was  not  entitled  to  be  maintained  by  the  defendant. 

Oopaldchdrgar^  contra,  referred  to  ViraramutkiUdaf/anY'Sin^tr* 
f>ilu^{&)  Bdhi  V.  Govindu  Valad  Tejer^ij)  Hargobitid  Kwri  v, 
Dharam  Singh.(8) 

The  Court  (Turner,  0  J.,  and  MuttusAmi  Ayyar,  J.)  ddirared 
the  following 

Judgment  : — This  appeal  arises  in  a  suit  which  the  respondent 
brought  to  recover  maantenanoe  frofti  the  appdkoit,  his  putatiTe 
father.  The  appellant  resisted  the  claim,  1st,  on  the  ground  that 
the  respondent  was  not  his  son ;  2ndly,  on  the  ground  that  his 
connection  with  the  respondent's  mother  was  adulterous;  and 
Srdly,  on  the  ground  that  the  olaim  is  not  valid  under  Hindd 
Law.  As  to  the  first  contention,  we  concur  in  the  opinion  of  the 
Subordinate  Judge  that  respondent  is  appellant's  son,  and  the 
evidence,  oral  and  documentary,  bearing  on  the  question  is  almost 
oondnsim  The  main  contention  on  appeal  was  that  the  respon- 
dent's mother  was  a  married  woman  living  in  adxilteiy  wheoa  he 
was  born. 

On  this  point,  the  Subordinate  Judge  has  recorded  no  distinct 
finding,  probably  under  the  impression  that  the  contention  is 
immaterial  in  regai'd  to  a  claim  for  maintenance  as  contra^ 
distinguished  from  a  claim  to  inheritance.  That  an  illegitimate 
son  is  not  entitled  to  inherit  to  a  Sudra  under  the  MitaksharA 
Law,  if  he  is  the  ofEspriug  of  incestuous  or  adulterous  interpeurset 

(5)  I.L.K.,  4,  Cat.,  91. 

(6)  I.L.R.,  1,  Mad.,  306. 

(7)  I.L.E.,  97, 

(8)  I.LJS.,  6,  AH., 


(1)  2  M.H.C.R.,  293. 

(2)  12  M.I.A.,  203. 

(3)  8  M.H.C.R.,  134. 

(4)  7  M  J.A.»  18. 
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lias  already  been  recognized  by  this  Court — VenkatacheHa  Ohetty  y.  Kuppa 
P€arv€dham.{i)  ^  Muttusamy  Jagamra  Yetiappa  Naicker  v.  SmoA«Avfe.iy 
Venkatamara  Tettaya,(2)  the  Judicial  Committee  have,  however, 
held,  confirming  a  decision  of  this  Court,  that  the  natural  son  of  a 
Hindn  father,  recognized  by  him  as  such,  is  entitled  to  maintenance, 
although  he  may  not  have  been  bom  in  the  house  of  his  father  or 
of  a  ooncubine  possessing  such  a  status  as  is  necessary  to  entitle 
her  son  to  inherit  to  his  father.  The  appeal  must  therefore  fail, 
and  we  dismiss  it  with  costs. 


APPELLATE  CRIMINAL. 

Before  Sir  Charles  A.  Turner,  Kt,  Chief  Justice,  Mr.  Justice  37^^^^-^ 
HutchinSj  and  Mr.  Justice  Brandt 

MUNICIPAL  COMinSSIONEES  OF  MANNAEQUDI  jggg.  . 

.    ,  January  23w 

^i^*  Febniaiy24. 

NALLAPA.* 


Tbww^  Improwmnt  Aety  1871)  ss,  64, 72 — Tax  on  animaU^LieenUy  SxUnt  and 

limit  of. 

N  having  taken  out  a  license  under  the  provisions  of  the  Towns'  Improveaient 
AAf  1871,  for  a  hunock,  the  buHock  died  and  N  bought  another  bullock,  but  did  not 
iiko  out  a  second  license.    N  was  convicted  for  keeping  this  bullock  without  a 


MMf  (by  Turner,  C.  J.,  and  Hutchins,  J.  Brandt,  J.  dissenting)  that  the  con- 
Tidtkm  wu  right. 

Thib  was  a  case  referred  for  the  orders  of  the  fligh  Court  by 
J.  B.  Pennington,  District  Magistrate  of  Tanjore,  under  s.  438  of 
flie  Cknleof  Criminal  Procedure.  The  case  was  stated  as  follows: — 
The  defendant  in  the  case  has  been  convicted  by  the  Bench 
under  a.  67  of  Act  HE  of  1871,  of  omitting  to  get  a  license  for  a 
Imllock,  and  sentenced  to  pay  a  fine^  of  four  annas,  in  addition  to 
the  lee  for  the  license,  annas  eight.  He  had  apparently  taken  a 
fieenee  for  a  bollock  which  died  in  the  course  of  the  half-year, 
tdieroopon  he  bought  a  fresh  bullock  (the  bullock  in  question)  to 
the  one  that  died.   It  appears  to  me  imnecessary  to  get  a 


(1)  8  M.H.O.K.,  134.  (2)  12  M.I.A.,  203. 

•  Criminal  Bevision  Case  787  of  1884. 
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ICtmoiYAL  f^^^  license  for  the  new  bullock,  as  I  think  the  license  obtained 
Mowi^F  bullock  will  hold  good  for  the  new  bullook  for  the 

Hannakoudi  gQQxe  half-year.    But  s.  65  of  the  Municipal  Act  is  not  quite  dear, 
Nallapa.  and  I  submit  the  case  in  order  to  obtain  an  authoiitatiTe  ruling 
from  the  High  Court.   The  fee  and  fine  in  the  present  case  have 
been  collected." 

Counsel  were  not  instructed. 

The  Court  (Turner,  C.J.,  Hutchins  and  Brandt,  JJ.)  deUv^red 
the  following  judgments : — 

TuRNiSR,  C.J.— The  language  of  Act  III  of  1871,  ss.  63—72 
is,  so  far  as  it  is  material,  as  follows : — 

S.  63.  If  it  shall  be  determined  by  the  CbnunissionerB  

to  leTy,  for  the  purposes  of  this  Act,  taxes  on  carriages,  hcrses, 
and  other  animals,  such  taxes  shall  be  leyied  as  provided  in  ss.  64 
to  72  of  this  Act. 

'^S.  64.  A  tax  at  a  rate  not  exceeding  the  rates  specified  in 

sch.  C  shall  be  imposed  upon  every  carriage,  horse,  ass,  dog, 

bull,  bullock  kept  within  the  town  and  shall  be  payaUe 

in  advance.   Provided  that  this  section  shall  not  apply  to  

carriages  or  animab,  the  property  of  the  Municipal  Corporation, 
or  vehicles  kept  for  sale  and  not  used  for  any  other  purpose,  if  the 
property  of,  and  kept  by,  bond  fide  dealers. 

''S.  65.  The  owner  or  person  having  the  chaige  of  eveiy 

carriage,  horse^  ass,  dog^  bull,  bullock  shall  smd . . 

...  a  statement  in  writing  signed  by  him  containing  a  descriptioii 
of  the  vehicles  and  animals  liable  to  the  tax^  for  which  he  desireft 
to  take  out  a  license. 

The  owner  shall,  at  the  same  time,  pay  to  the  CommissioDen 

the  half-yearly  taxes  payable  by  him  according  to  therstes 

given  in  sch.*  C. 

Any  person  becoming  possessed,  between  the  first  day  of  the 
official  year  and  the  first  day  of  the  next  succeeding  half-year,  or 
between  such  last-mentioned  day  and  the  first  day  of  the  next 
>    official  year^  of  a  carriage  or  animal  so  kept,  shall,  within  thiify 

days  of  becoming  so  possessed,  send  a  similar  statemqil^ 

together  with  the  full  amount  payable  for  the  then  ouzreot 

half-year   Provided  always  that  no  person  shall  be  UaUeto 

be  taxed  under  this  section  for  any  carriage  or  animal  whidi  duB 
have  been  in  his  possession  for  any  less  period  in  any  half-year. 
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''Se(4i<m  66.  Onreoeivingtheamoimtof  ihetaxes  as  af^  Municipal 
flie  ConmuBsioners  shall  give  to  the  person  paying  the  same  a  gjow^^  of 
Hoense  for  each  of  the  vehicles  and  animalB  for  the  period  in  respect  Mannaboudi 
rf  which  the  money  is  received.   The  owner  of  every  carriage  Nallapa. 
and  animal  aforesaid,  who  shall  have  received  a  license  for  the 
flame,  shall,  at  all  reasonable  times,  during  the  said  period,  be 

bomid  to  produce  such  license  when  called  upon  to  do  so 

by  any  person  duly  authorized  to  demand  its  production. 

"  Section  67.  If  the  owner  or  anjr  person  having  the  charge  of 
any  carriage  or  animal  so  kept  its  aforesaid  shall  not  have  taken 
out  a  license  imder  the  last  prececUng  section,  he  shall,  on  convio- 
tion  before  a  Magistrate,  be  fined  the  full  amount  payable  by  him 
m  respect  of  such  carriage  or  animal ....  and  the  Commissioners 
shall  tiiereupon  give  him  a  license  for  the  vehicles  and  animals  in 
reject  of  which  he  has  been  fined  as  aforesaid." 

Then  follow  sections  relating  to  carriages  and  animals  kept  for 
hiie.  Section  68  requires  that  each  such  carriage  shall  bear  a 
legistration  number. 

Section  69  empowers  the  Commissioners  to  compound  with 
fivery  stable-keepers,  &c.,  for  a  certain  sum  tB  be  paid  for  all  the 
eaniages  or  animals  so  kept  in  lieu  of  the  taxes  specified. 

Section  70  is  as  follows Whenever  the  owner  of  a  carriage 
or  animal,  as  aforesaid,  kept  for  the  time  being  in  premises 
tttnated  within  the  town,  shall  not  reside  in  the  town,  the  tax  due 
ior  sooh  carriage  or  animal  shall  be  recoverable  from  the  person  in 
lAose  premises  it  is  for  the  time  being  kept." 

Section  71  requires  the  Commissioners  to  keep  a  register    of  ^ 
flte  pefsons,  who,  during  the  then  current  six  months,  shall  have 
meived  a  license  under  s.  66  of  this  Act,  and  of  the  vehicles  and 
ttimals  in  respect  of  which  they  may  have  paid." 

Section  72  empowers  the  Commissioners,  &c.,  to  enter  and 
imgett  any  place  wherein  they  may  have  reason  to  believe  there 
bmsy  vehiole  or  animal  liable  to  taxation  under  s.  64  of  the  Act 
Ittr  which  a  license  has  not,  been  duly  taken  out ;  and  it  also 
mtfowm  the  Commissioners  to  summon  any  person  whom  they 
tuif  have  reason  to  believe  to  be  liable  to  the  payment  of  any  tax 
todet  the  last  mentioned  section  "  • . .  •  and  to  examine  such 
pnonaa  to  the  number  and  description  of  the  caixiagesi  borsea 
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IttmnmAL  or  other  animals^  in  respect  of  wMoh  audi  person  is  liaUe  to  le 
taxed • 

Mavxaeovdx'  g^jj  ^^j.        Commissioners  are  authoriised  by 

NaLLAPA.  8,  63  to  levy  taxes  not  on  any  person  in  respect  of  the  number 
and  description  of  carriages  mk  p««w«1«  kept  by  him,  hat  <m 
carriages,  horses  and  animals ;  and  although  I  should  not  insist  qn 
the  terms  of  this  section^  because  there  may  be  a  want  of  precision 
in  its  language^  and  a  tax  assessed  ou  a  person  in  respect  of  the 
carriages  or  animals  kept  by  him  might  be  deeorihed  as  a  tax  cm 
oarriages  or  animals,  section  64,  Vhich  f ollowSi  does  not  admit  of 
such  an  explanation.  That  section  distinctly  states  that  a  tax 
shall  be  imposed  on  every  carriage,  horse,  ass,  dog,  bull,  bullock, 
&o.,  kept  within  the  town,  and  the  proviso  does  not  exolnde  the 
corporation,  but  vehicles  and  animals,  the  property  of  the  corpo- 
ration ;  nor  does  it  exclude  bond  fide  dealers  in  vehicles,  but  vehides 
kept  by  them  for  sale  and  for  no  other  purpose  and,  moreover, 
which  are  their  own  property.  So  thftt;»  if  a  vehicle,  belonging  to  a 
person  who  is  not  resident  in  t&e  town  is  sent  for  sale  to  a  dealer 
and  is  not  kept  for  any  other  purpose,  it  is  liable  to  the  tax. 
Again  s.  70  sanctions  the  collection  of  the  tax  on  carriages  or 
animals  of  non-resi(fent  owners  and  whetiber  0r  not  they  are  nsed. 

The  65th  section  requires  the  owner  or  person,  having  chaige 
of  a  carriage  or  animal  kept  within  the  town,  to  send  not  a  mere 
list  but  a  description  of  the  vehicles  and  animals  Uabk  to  the  tas^ 
and  although,  in  practice,  the  only  deeoriptmi  given  is  of  flifi 
class  so  as  to  ascertain  the  amount  of  taxpresoribedinflie  schedule, 
I  think  it  clear  the  Commissioners  might  insist  on  a  description 
^  which  would  identify  the  vehicle  or  animal  and  that  this  was 
intended. 

Again,  on  receiving  the  amount  d  the  taa^  tbe  Q^mxsumksum 
are  required  to  give  a  license  for  each  vehicle  and  animal.  If  it 
had  been  the  intention  that  the  tax  should  be  assessed  on  a  person 
in  respect  of  the  number  of  vehitles  or  animals  kept  by  him,  it 
would  have  been  enacted  that  a  lioenfie  ahonld*  be  givoa  to  the 
person  assessed  for  so  many  vehicles  or  so  many  animals  of  tie 
olasa  for  which  he  had  been  assessed  and  had  paid  the  tax. 

In  section  66  we  find  that  'Hhe  owner  of  every  oarriage  and 
animal  aforesaid  who  dhall  have  seoetvod  a  MeeoBae  for  titoMme  ^  ia 
nquired  to  produce -such  license.   If  the  tagtiiftd¥oen^ 
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tile  person,  die  would  receive  one  license  in  respect  of  80  many  Munzoipal 
carriages  or  so  many  animals  of  a  certain  description.    Again^  monmS^f 
carriages  let  out  for  hire  are  to  bear  a  registration  nxmiber,  b.  Manwaboudi 
68;  and  by  s.  72  the  inspedtum  is  allowed  of  any  premises  Nallafa. 
wherein  the  Commissioners  have  reason  to  believe  there  is  "  any 
vehicle  or  animal  liable  to  taxation." 

The  second  clause  of  this  section,  it  is  true,  authorizes  the 
Commissioners  to  examine  any  person  as  to  the  number  of  any 
carriages  kept  by  him,  hut  this  may  have  had  in  view  the  provi- 
of  8.  69  enabling  livery  stable-keepers  to  compound. 
The  only  passage  whicli  i»it'be  referred  to,  to  support  a  contrary 
otion,  is  the  proviso  to  s.  65  :    no  person  shall  be  liable 
taxed  imder  this  section  "  for  any  carriage  or  animal  which 
have  been  in  his  possession  for  any  less  period  not  exceeding 
^Hirty  days  in  any  half-year ;  but  -the  law  must  declare  the  owner 
^Ppble  for  the  tax  imposed  on  the  carrieige  or  animal.   If  then  a 
person  los^s  nr  parts  with  a  carriage  or  animal  in  respect  of  which 
has  taken  out  a  license  and  acquires  another  for  which  a  license 
HPh  not  been  taken  out,  he  is  liable  to  pay  the  tax  for  such  other. 
It  might  indeed  be  contended  that^  under  the  third  paragraph  of 
s.  65,  a  person  acquiring  within  the  half-year  a  carriage  or  animal 
for  which  a  license  had  been  taken  out,  is  required  to  take  out  a 
second  Ucense,  but  I  do  not  think  that  this  is  the  true  construction 
of  the  paragraph.    The  section  is  obviously  dealing  with  carriages 
and  animals  for  which  no  license  has  been  taken  out^  and  the 
hoense  which  the  Commissioners  are  required  by  s.  66  to  give  on 
payment  of  the  tax  is  expressly  dedared  to  be    for  the  period  in 
reqpect  of  which  &e  money  is  f^eoeived,"  that  is  to  say,  the  whole 
period. 

In  the  77tli  section  of  Madras  Act  IV  of  1884  there  is  a 
dis&ict  provision  that  no  pmon  by  reason  of  transfer  of  owner- 
I  ship  shall  be  liable  in  respect  of  any  vehicle  or  animal  for  which 
a  license  relating  to  the  half-year  in  which  ownership  was  trans- 
ferred has  already  been  given — and  indeed  the  Act  adds  "  in  any 
nnmicipality so  that  under  the  amended  Act  if  the  tax  has  been 
paid  on  any  carriage  or  vehicle  and  a  license  obtained  in  any 
ifuzmeipality  for  a  particular  half-year,  the  payment  of  the  tax 
msmat  be  enforced  by  any  other  municipality  for  that  half-year, 
il&cnigii  iheie  may  have  been  a  c^bnge  of  ownership. 
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Municipal       The  amended  Act  may  fairly  be  referred  to  as  iiftieating  the 
SX0KXK8  OP  intention  of  the  Legislature  as  to  the  nature  of  the  tax. 
Mankakqudi         ^       shown  to  be  a  tax  <m  «iiy  Tehiide  or  animal  desodbei 
Nallapa.  in  the  Act  kept  in  any  municipality  above  a  certain  period. 

It  is  only  in  cases  in  which  the  owner  loses  a  vehicle  by 
destruction  or  an*  animal  by  death  that  this  construction  will  work 
any  hardship. 

On  the  other  hand  the  construction  prevents  the  payment  of 
tax  twice  or  more  frequently  in  the  same  half-year  in  respect  of  . 
the  same  animal  or  vehicle.   Practically  it  is  probaMe  tiiat  the 
latter  construction  will  not  yield  so  miidi  to  the  mnaidpalitgr  as 
the  former. 

In  the  case  before  the  Court  it  was  not  pleaded  that  the  tax 
had  already  been  paid  for  the  half-year  on  the  animal  purdiased 
by  the  accused ;  if  it  had  been  ptid  by  lib  former  owner,  this  should 
have  been  pleaded  and  proved.    The  conviction  must  be  affirmed, 

Brandt,  J. — No  doubt  a  64  requires  payment  of  a  tax  at 
the  rate  prescribed  on  evert/  carnage^  horse,  &o.,  kept  wiiJiin  tha 
town :  but  if  a  carriage  is  destroyed  by  fire  or  sax  aaimal  dies  for 
which  a  license  for  the  half-year  ha^  been  taken  out,  such  tax  may, 
I  think,  be  taken  to  cover  a  carriage  bought  from  a  maker  or  a 
horse  brought  in  from  outside  mnnioipal  limits  to  replace  the  lost 
vehicle  or  animal. 

Again  s.  65  requires  the  owner  to  send  iu  a  statement 
containing  a  deseription  of  the  vehicles  and  animals  liable  to  the 
tax  for  which  he  requires  a  lioeiiie,  Tmt  looking  at  the  practioe, 
viz.,  the  sending  out  of  a  printed 'form  showing  only  so  many 
vehicles  on  four  wheels^  or  two  wheels,  and  so  many  horses  onlji 
and  so  many  ponies,  without  auy  requirement  of  descriptioii  by 
coloiur,  marks,  &c.,  and  looking  also  at  the  not  very  preduse 
wording  of  the  Act  in  several  mstan0e%  and  at  tibe  meaning  wiiieh 
may  not  unfairly  be  placed  on  tiie  word  deBcriptiony  ^  an  aeooiffity* 
'  recital,'  *  writing  down,'  it  aeems  to  me  that  the  word  does  mk 
necessarily  imply  more  than  such  a  description  as  will  truly  Aim 
whether  a  vehide  is  a  four-wheeled  vehicle  on  springs  or  a  hsmm 
oyer  a  certain  height  and  so  on.  The  tax  is,  to  a  great  exfcnl  it 
all  events,  levied  with  reference  to,  and  for  the  use  and  we«r  of, 
municipal  roads,  and  it  does  not  appear  to  me  what  difference  it 
can  make  to  the  municipaliiy  whether  they  are  used  liy^a&9 
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aniinal  or  iwiother,  or  by  one  carriage  or  another,  provided  that  a  Municipal 
tax  is  paid  on  *  every '  carriage  or  animal  using  the  roads,  accord-  bionbbs  of 
ing  to  ite  size  and  *  deroiption,'  or  class  as  defined  for  the  Mankaeoudi 
purposes  of  the  Act,  Nallapa. 

It  may  no  doubt  be  that  it  is  so  much  the  better  for  the 
municipalitj  if  an  owner  loses  a  horse  during  the  half-year  and 
has  to  take  out  a  heak  fioense  for  a  horse  bought  to  replace  the 
other,  but  I  cannot  gq^Kiie  £hal  the  Act  was  framed  with  this 
object  in  view. 

Take  the  case  of  an  exchange  by  two  persons  in  the  munici- 
pality of  two  carnages  for  each  of  which  a  license  has  been  taken 
oaL  If  the  owner  cif  oaniage  A  chooses  to  transfer  with  it  his 
license  for  that  carriage  and  the  owner  of  carriage  B  to  transfer 
with  his  carriage  his  license  for  that  carrieige,  no  doubt  the  oonclu- 
mon^arrived  at  by  the  learned  Chief  Justice  would  cover  the  case, 
kit  iriiafcdifl^orenoeooitdditmakeil  each  owner  retained  his  original 
Eoense  ?  It  is  not  required  that  each  license  shall  be  pasted  into, 
or  affixed  to,  the  carriage  for  which  it  is  originally  given.  And  so 
in  the  case  of  horse  purchased  to  replace  one  which  has  died. 

It  appears  to  me  only  reasonable  to  suppose  that  it  was  not 
mtande^  that  a  mnnioipaiity  should  make  profit  out  of  a  tax- 
payer's misforttine,  and  that  it  is  not  absolutely  necessary  to  place 
on  the  irording  of  the  Act  a  construction  leading  to  the  results 
whigh  the  judgment  of  the  learned  Chief  Justice  establishes. 

Municipal  todies  have  ample  means  at  their  disposal  to  ensure 
fhat  no  fraud  is  oonunitted.. 

[In  consequence  of  the  difiference  of  opinion  between  their 
Lordships,  the  case  was  referred  to  Hutchins,  J.,  who  delivered  the 
following  judgment : — ] 

Hutchins,  J. — This  case  first  came  before  me  in  the  Admis- 
aion  Court.  I  then  stated  that  I  was  disposed  to  think,  primd 
facie^  that  a  license  nms  witli  the  animal,  but  that  the  point  was  one 
which  ought  to  go  before  a  Bench  of  two  Judges. 

The  question  seems  to  turn  on  whether  the  license  is  for  a 
partknilar  vehide  or  animal,  or  lor  any  vehicle  or  animal  which 
the  licensee  may  possess  provided  the  whole  number  for  which  he 
takea  out  licenses  is  not  ezoeeded 

49 

Digitized  by  Google 


Oomtis- 
noMXBf  or 
ILunfABevsi 


Digitized  by  Google 


VOL.  Ym.]  MADBAS  SEBIES. 


335 


vehicle  or  animaL   To  see  whether  this  is  likel  j  to  have  been  the  MnneiPAi. 
intention  of  the  Legifllature  we  may  fairly  refer  to  the  new  Act  ^^oj 
derignedtorephioe  Act  HI  of  1871.   Section  77  of  that  Act  Mank^otjdi 
amnciatee  the  veiy  same  'prindpleB — (2)  the  amount  payable  for  Nallafa. 
eabh  half-year  shall  be  payable  by  any  person  in  whose  possession 
....  any  yehide  or  animal  may  be  found,  so  soon  as  it  has  been 
for  30  days  in  such  half-year  kept .  •  within  the  Municipality ;  (3) 
so  person  by  reason  of  transfer  of  ownership  shall  be  liable  in 
leq^t  of  any  vehicle  or  animal  for  which  a  license /.  ..has 
'already  been  given.   Sections  80,  81  require  every  person  to  give 
such  information  respecting  the  vehicles  and  animals  kept  by 
Imn  as  the  Chairman  considers  necessary  for  the  assessment  of 
the  tax,"  and  these  words  certainly  go  some  way  to  support  the 
inleienoe  which  the  learned  Chief  Justice  has  drawn  from  the 
word  description^  but  on  which  I  have  thought  it  better  not  to  lay 
stress. 

It  must,  I  suppose,  be  conceded  that  the  Legislature  either 
had  tiie  particular  vehicle  or  animal  in  contemplation  throughout, 
er  else  it  all  along  had  in  view  a  vehicle  of  such  and  such  a  general 
description,  a  horse  of  so  many  hands,  and  so  forth.  The  question 
aiay  then  be  tested  by  taking  the  exact  converse  of  the  present 
ease.  Suppose  the  accused,  instead  of  being  prosecuted  for  having 
tiie  new  bollock  imlicensed,  had  kept  the  old  bullock  30  days,  had 
ften  replaced  it  by  this  one,  and  had  then  been  prosecuted  for  not 
inking  out  a  license  at  all — it  would  have  been  a  complete  answer 
io  the  charge  that  he  had  not  kept  any  particular  bidlock  in  the 
iown  for  more  than  30  days.  For  the  proviso  to  section  65  runs 
fius — "  No  person  shall  be  liable .  •  for  any  carriage  or  ^animal 
yMdi  shall  have  been  in  his  possession  for  30  days  only. "  It 
Wbems  to  me  that  any  carriage  or  animal  must  there  mean  any 
pjgtionlaT  carriage  or  animal,  and  if  so,  surely  it  follows  that  the 
fax  imposed  upon  every  carriage  or  animal  is  imposed  on  that 
fvtioolar  carriage  or  animal.  I  therefore  remain  of  the  opinion, 
wluoh  I  formed  primd  facie  in  the  first  instance,  that  the  Act 
teqiiires  every  particular  vehicle  or  animal,  used  or  kept  for  more 
ftan  30  days  in  'the  half-year,  to  be  paid  for ;  and  that  a  person 
becoming  possessed  of  an  unlicensed  horse  within  the  half-year  is 
not  at  Uberty  to  transfer  to  it  a  license  taken  out  for  another 
wfaibb  has  died  or  been  sold.   In  the  case  ol  the  exchange  referred 
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MtnnciPAL  to  by  Mr.  Justice  Brandt,  it  will  of  course  make  no  differeno© 
whether  the  particular  bits  of  paper  are  exchanged  or  not,  for,  as 
MANWAEorDi     present  issued,  they  are  in  eTeiy  respect  laentioal,  tmt  I  do  not 
^JLta.  w&ii^  VI^  il  tCi'preTent  the  Commissioners  from  inserting  in 
the  license  any  description  of  the  vehicles  or  animals  ihat  they 
neopssary  for  the  fleourity  of  their  income. 

I  am  not  theorefore  prepared  to  hold  that  the  conviction  in  this 
oaaemsiUegaL  lliaaMoaedpaeioa  has  never  alleged  ftat  tiie 
tax  on  the  bullock  had  already  been  paid  by  its  former  owner. 
That  was  a  point  which  he  ought  to  have  pleaded  and  proved,  if 
he  reEed  on  it,  and  it  is  proliabte  that  <3i©  bollook  was  hought  oat- 
fflde  Mtmidpal  limihi.  Anyhow,  the  tax  and  the  fine  together 
amoxmting  to  but  12  annas,  I  do  not  see  sufficient  gxoimd  for 
ordering  an  inquiry  in  the  absence  of  a  complaint. 


APPELLATE  CRIMINAL. 


1885. 
January  23. 
February  24. 


Before  Sir  CharUe  A.  Tim^^  Et^  CfMef  Justice,  and 
Mr.  J^rmM. 

QUEEN  EICFSBSS  ^ 
againift 

AMTR  KHAK  jum  ahoxhxe.* 

DiMtrict  Magistrate^  rowers  of. 

Where  an  aocuBed  person  haa  been  diacharged  by  a  Magutratei  farthiar  iaqahy 
cannot  be  directed  Under  a.  437  of  tbe  Coda  of  CiixoiDal  Prooediire  xm  te 
ground  that  the  Magistxate  has  not  rightly  iq^^oracdated  the  oradifc  due  to 

witneeses. 

Further  inquiry  ehould  only  be  direoted  "^f^ien  other  witnesses  might  have  beai 
escamined,  or  when  the  witnesses  have  not  been  properly  examiued;  and  iziaamudi 
as  6.  437  does  not  direct  that  the  endsnoe  already  Ukm.  dionld  be  taken  again, 
the  furthor  inquiry  should  ordinarily  be  made  bsf  the  Ifagialxate  who  mads  Ihi' 

original  inquiry. 

Where  a  l>istri(^  Magistrate  being  ol  opinion  lhat  a  Subordinate  MagiaMie 
had,  without  just  cause,  refused  credit  to  the  witaesses  h&  a  certain  case  and  bad 


*  Prinslsml  Beffdoa  Case  737  it  1884. 
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||k  in^iop«rly  discharged  an  accused  p^zton,  directed  a  further  inquiry  by  another  Qusmr 
Hpiiigutete,  and  the  acctisdd  was  on  the  eame  evidence  re-tried  and  convicted :  Emp&bss 
SM^  that  the  oonviotion  mnst  be  quashed.  AMnt^HAW 

This  was  a  petition  to  the  High  Court  under  ss.  435  and  439  of 
ll^the  Code  of  Criminal  Frooedure,  praying  that  the  prooeedings  of 
Pl^f  •  W.  Beid,  Sessiosis  Judge  of  Ooiiiibatore,  dated  11th  November 

1884,  oonfinmng  on  appeal  the  sentence  of  the  Temporary  Deputy  • 
Magistrate  of  Ooimbatore  in  oalendar  case  No.  23  of  1884,  might 
l^^^ajemed. 

Hm|PlIi0  facts  of  tihe  case  appear  [sufficiently  for  the  purpose  of 
this  report  fran  the  judgmesit  of  the  Court  (Turner,  C.J.,  and 
Brandt,  J.) 

Counsel  were  not  instructed. 

KB,  O.J.— Aooording  to  the  evidence  of  the  complainant, 
bners  oanie  to  his  shop,  and  the  petitioner,  Amir  Khan, 
ded  to  him  a  currency  note  for  Bs.  10  and  asked  him  to 
ohange  it.   The  complainant  expressed  his  willingness  to  do  so 
sohject  to  a  deduction  of  4  amias  for  commission,  to  which  Ann'r 
Khan  agreed.   By  A  mir  Khan's  direction,  the  complainant  handed 
9  rupees  to  the  petitioner  Takiib  Khan,  who  at  once  went  away. 
The  complainant  asked  Amir  Khan  to  sign  the  note,  which  he  did. 
^  OQmplaiaaat  then  teiidmd  Bim  the  balance  of  the  change, 
Amir  Khan  then  asserted  he  had  not  received  the  9 
rupees  and  protested  he  had  no  knowledge  of  Yakub  Khan,  and, 
l^^biowing  down  the  12  annas,  he  snatched  the  note  from  the  hand 
^^^^^oomplainant  and  walkad  away  with  it.   The  complainant, 
^^HPiPpritti  him  a  oartman  and  some  other  persons  he  met  in  the 
street,  went  in  search  of  tho  petitioners  and  found  them  together 
l^^id  gave  them  in  charge  of  a  constable,  informing^  him  of  what 
^Hjii  ooourred.   The  petitionars  weice  taken  to  the  house  of  the 
HHpbetor  of  Folio^  where  Amir  Khan  produced  two  currency  notes 
and  Bs.  7,  and  the  complainant  identified  one  of  the  notes  as  it 
on  its  back  the  signature  written  in  his  presence. 
^^Sasturi,  the  complainant's  gumasta,  who  came  into  the  shop  as 
Khan  was  leaving  %  identiied  him  and  corroborated  the 
complainant's  evidence  as  to  what  occurred  subsequently  up  to  the 
time  when  Amir  Khan  left  the  shop. 

Fapanna,  the  oartman,  deposed  that  the  first  witness  came  to 
fod  told  him  that  a  Hussulpiaii  had  come  to  him  and -asked 
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Qvm  to  change  a  note  and  had  taken  away  forcibly  the  note  and  the 
change,  and  that  he  acoompanied  him  to  seardi  for  the  man.  He 
corroborated  the  oomplainant'a  andinoe  fts  to  the  diaoareiy  of  ISob 
petitioners  and  their  arrest. 

The  petitioners  were  charged  with  cheating  or  theft. 
The  petitioner,  Amir  Khan,  stated  that  he  went  to  the  shop  of 
the  complainant  to  change  a  notOi  and  tluit»  when  the  oomplamani 
handed  him  Rs.  9-12-0  only,  Iia  d^nsred  to  the  amount  deducted 
on  th^  ground  that  it  was  excessive;  that  after  a  wrangle  he 
returned  the  money  and  went  away;  and  that  afterwards  the 
complainant  came  with  a  constolite  md  anrerted  hi'm  and  Yakob 
Khan ;  and  he  attributed  the  arrest  to  malice  on  the  part  of  the 
police.  Yakub  Khan  admitted  ho  had  gone  to  the  complainant^s 
shop  to  get  some  cotton  seed,  as  he  said,  but  failed  to  get  any.  He 
denied  that  he  had  seen  Amir  JEIiaiitibMe,  and  asserted  that  he  had 
returned  to  a  chatram  and  laid  d0ii!ik''&ke(re,  to  which  place  a 
number  of  people  brought  Amir  Khan,  and  ha  aoootopanied  tbem 
to  "  see  the  fun,"  when  he  was  arrested. 

The  Second-class  Magistrate  who  ttied  the  petitioners  took  th^ ' 
evidence  of  the  complainantp  his  fmnasta,  and  the  oartman,  and 
discharged  the  accused. 

On  perusing  the  records  the  District  Magistrate  leo^ded  the 
following  order: — "In  this  case  two  persons.  Amir  Khan  and 
Yakub  Khan,  were  accused  of  stealing  a  currency  note  of  Bs.  10 
from  the  complainant  Sellan  Chetti.  The  Sub-Magistrate  dismissed 
the  case  because  he  considered  the  complainant's  statement  was 
unsupported,  and  because  he  seems  to  liaTe  lielieved  a  story  laid  by' 
the  first  accused,  but  not  supported  by  evidence.  I  see  no  reason 
to  think  that  the  statement  of  the  complainant  is  not  entitled  to 
credit,  and  I  therefore  direct  that  farther  inquiry  be  made  in  the 
case,  for  which  purpose  it  is  iransfemd  to  the  Temporary  Deputy 
Magistrate." 

The  officer  indicated  held  a  fresh  trial.  He  examined  the  com- 
plainant, his  gumasta,  and  the  Inspector  of  Police,  and  also  sever^ 
witnesses  produced  by  the  petitioner  Amir  Khan  to  support  Idb 
statements.  In  the  result  he  eonviotod  the  petitioner  Amx  KbsOL 
of  cheating  and  theft,  and  the  petitioner  Yakub  Khan  of  dheata^' 
and  abetment  of  theft. 

On*  appeal,  the  Sessions  Jndg^oyaeraled  an  objection  tikenta  * 
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Older  of  the  District  Magistrate  on  the  ground  that  it  was  Qcw 


Empkbss 


i^iha  Old 

PJPPPUl  without  notioe  to  the  petitioners.    He  also  overruled  the 

further  objection  that  the  Magistrate  had  in  fact  ordered  a  new  ^^"^  Khan, 
trial  and  not    further  ^inquiry/'  and  on  the  merita  he  supported 

the  oon\iction. 

On  reyision,  it  is  urged  thai  file  order  of  the  Magistrate  in 
^Hmitmg  further  inquiry  where  no  further  evidence  was  forth- 
^^ooming  against  the  accused,  was  idtrd  cires ;  and  that  "further 
^^inqoiry  "  necessarily  means  an  inquiry  upon  fresh  evidence  corro* 
^^porative  of,  or  in  addition  to^  the  evidence  already  adduced  before 
^Vfhe  Com-t  ;  and  that  a  mere  rehearing  upon  the  same  evidence  is 
^  illegal  The  Sessions  Judgo  had  overruled  this  objection  when 
l^^^ea  in  appeal  on  the  ground  that  further  inquiry  means  inquiry 
PPPto  ihe  matter  alleged  by  tito  examination  of  witnesses,  de  novo. 
The  Judge  apparently  regards  the  term  "  further  inquiry"  as 
identical  in  meaning  with  the  terms  "  fresh  inquiry  "  or  re-trial/* 
m^Tim  is  not  its  obvious  meamng,  and  involves  the  oonclusion  that 
PPIhe  Legislfttore  intended  to  ovemife  the  series  of  decisions  quoted 
by  Prinsep  under  s.  253  of  the  Code  of  Criminal  Procedure, 
which  it  has  been  held  that,  except  in  Sessions  cases,  after  an 
er  of  discharge^  no  Magistrate  could  re-open  the  proceedings  and 
,oe  a  new  trial  unless  evidenoe  be  forthcoming  which  was 
not  before'the  Magistrate  in  the  fiist  proceedings. 

has  been  already  observed  by  this  Court  that  the  true  oon- 
ifim  of  the  435tii — 439th  sections  of  the  Code  of  Criminal 
pdureiB  to  be  asoertained  by  reading  them  together,  and  by  so 
doing  the  question  now  under  oondderation,  viz.^  the  meaning  of 
the  term    further  inquiry,"  appears  to  us  to  become  apparent. 

Section  436  enacts  that  the  Court  of  Session  or  District  Magis- 
trate, if  it  appears  to  them  that  a  oaee  is  triable  exclusively  by  a 
Court  of  Seeskm,  and  that  an  aeoosed  person  has  been  improperly 
discharged,  may,  instead  of  directing  a  fresh  inquiry,  order  him  to 
he  committed  for  trial ;  or  if  such  Court  or  Magistrate  thinks  that 
the  evidenoe  shows  some  other  offence  has  been  committed — which 
must  mean  some  offence  other  than  the  offence  inquired  into — such 
Court  or  Magiftiate  may  jlireot  the  inferior  Court  to  inquire  into 
offeuoe. 

489  OQnfe»  on  the  High  Court,  as  a  Court  of  Revision) 
of  a  Court  of  Appeal^  iseliiding,  among  others,  a  power 
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Qvnif     to  lererse  a  finding  and  sentence,  and  to  acquit  or  discharge  an 
aoented ^ipMcm,  or  to ixtim  Uni  to  be  ^xe4mi/^  or  to  oidar  fhit 
OM  KoAir.  additional  eyidence  be  taken. 

The  term  "  further  inquiry  "  means,  in  its  primary  significa- 
tion, an  inquiry  in  addition  to  that  which  has  already  been  held— 
not  the  TOtaldng  of  ^  ateir  ifvimm,  idMi  wold  be  a  fresh 
ttlqiuxy  or  le-trial,  butf&e  taking  of  additional  evidence ;  and,  while 
there  is  nothing  in  the  context  of  s.  437  which  suggests  an  inten- 
tion to  use  the  term  in  any  other  moaning,  the  sections  whidi 
pieoede  and  follow  s.  4S7  diow  ftlrt  fiie  tenii  was  intended  to  bear  • 
ita  cndinary  meaning.  A  District  Magistrate,  tiien,  bas  no  power 
under  s.  437  to  direct  the  re-opening  of  proceedings  mmHj 
because,  in  his  judgment,  a  Subordinate  Magistrate  bas  not 
rigbtiij  appreoiatedi  tibo  oredH      to  fbe  witnesses. 

He  should  dizeot  a  ^foither  inquiry"  only  where  he  is 
satisfied  that  such  an  inquiry  is  possible,  that  is  to  say,  that  further 
evidence  is  forthcoming  either  because  the  witnesses  already 
examined  have  not  been  M^mAwinsd^  or  beoftnae  fbere  «re 
other  witnesses  who  might  have  been  examined. 

The  High  Court  itself,  which  has  a  powOT  that  the  Magistrate 
does  not  possess,  namely,  to  order  a  "  re-trial,*'  is  not  wtaranted  in 
80  doing  merely  beeanse  fiio  Ib^iiiarate  who  bas  disohaaFged  an 
accused  person  in  a  case  he  was  competent  to  try  and  finally  • 
determine,  arrived  at  a  conclusion  diflFerent  from  that  at  which 
the  High  Court  would  have  arrived  as  to  the  credit  due  to  the 
witnesses.  ij  #i 

If  in  oases  not  falling  under  s.  436  a  District  Magistrate  sees 
reason  to  think  that  the  Subordinate  Magistrate  has  improperly 
discharged  ap  accused  person  by  reason  of  his  having  misappre- 
bended  the  law  or  committed  a  material  emr  in  prooednjOi  the 
District  Magistrate  should,  under  s.  438,  report  the  case  for  tbe 
opinion  and  orders  of  the  High  Court. 

The  conclusion  at  which  we  arrive  as  to  the  meaning  of 
"further  inquiry"  is  in  aooordanoe  with  tbe  decisions  of  the 
Calcutta  High  Court  in  in  re  Chundi  Ohurn  BhnUacharjea^{\\ 
Jeehunkristo  Roy  v.  Shih  Ch  under  Das{2)y  and  of  \he  Allahabad 
High  Court  in  Queen  Emprms  v.  IImm{Z)  \  and  it  is  not  in- 
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Miflijstent  with  the  decision  of  this  Court  in  Qtieen  Empress  v.  Qawstt 
PiqMdu(l)f  which  has  been  misapprehended  by  the  Judge.    That  ^""^^ 
fiase  mesdy  ddinnflJBdl  1^  an  order  for     fiu^Uiar  Aifxa  Ehak. 

inquiiy  "  was  to  re-open  the  trial  aad  to  pemit  the  Magistrate  to 
tonvict  for  an  ofEenoe  included  in  the  ofiPence  originally  inquired 
into  if  he  considered  it  established  by  the  evidence. 

The  District  Magidsfate  in  the  case  before  the  Court  did  not 
latisfy  himself  that  any  further  evidence  would  be  forthcoming. 
His  reason  for  directing  further  inquiry  was  that  the  Subordinate 
Magistrate  had  improperly  refused  eredit  to  the  witnesses  for  the 
pmeootioii.  .  The  ease  was  not  one  in  which  any  further  direct 
evidence  was  procurable.  The  complainant  alone  could  speak  to 
the  payment  of  the  niue  rupees  to  Yakq.b  Khan.  The  gumasta 
ecmld  alone  confirm  the  statememt  of  the  ocmplainant  as  to  the 
praenoe  of  Yi^l)  Slhan  at  the  time  when  Amir  Khan  was  at 
the  shop,  and  what  occurred  at  the  shop  after  he  left  it.  The 
cartman  corroborated  the  evidence  of  the  complainant  by  proving 
iiamediate  complaint  aad  the  arrest  of  the  petitioners  at  the 
ttme  place.  TbB  popoduetion  by  Amir  Khan  of  the  note  endorsed, 
at  the  house  of  the  Inspector,  was  not  denied  and  was  consistent 
vith  the  ease  of  both  parties. 

The  constable  who  made  the  arr^t  was  not  examined  at  either 
trial,  but  he  ooi^d  have  given  no  other  evidence  than  had  been 
by  the  cartman. 
jot^  as  we  have  observed,  the  District  Magistrate  did  not 
r:  whether  any  additional  evidence  was  proourable  nor 
iM  points     further  inquiry should  be  made^ 

oreover  he  transferred  the  ease  to  another  Magistrate,  and,  while 
we  are  not  prepared  to  say  that  in  no  case  is  it  competent  to  him 
to  do  so  when  he  acts  under  s*  437,  ^e  consider  that  it  was 
intended  that  the  further  inquiiy  "  should  ordinarily  be  held  by 
the  Magistrate  wlio  made  the  original  inquiry  iuasmueli  as  the 
section  does  not  contemplate  that  the  evidence  ah'eady  taken  should  * 
be  re-taken. 

It  remains  to  be  considered  whether,  although  the  Magisti-ate 
in  directing  further  inquiry  "  may  have  acted  under  a  miscon- 
ception as  to  the  nature  of  the  inquiry  which  should  be  held,  and 
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Qunr  Baay  not  liATd  Batiflfied  bimielf  lluit  fattiier  ixiqauy waa  pca4« 
^T!"**  ^  order  should  be  quaahed. 
AmKjuM.  if^  although  the  order  was  issued  on  insufficient  grounds,  it 
bad  been  dul j  carried  out  and  farther  evidence  had  been  forth- 
ooiaang,  we  oonoeiye  that  it  would  have  been  oar  doty  to  uphold 
iht  pmwidiiiKSy  including  the  order ;  but  inaamoioh  aa  no  faitiiflr 
evidence  was  procured  and  the  petitioners  have  been  convicted  on 
substantially  the  same  evidence  as  that  which  the  Subordinate 

the  petitioners  ahoiild  hsm  Imok  again  dischargedi  and  setting 
fliide  the  oonviotionii  we  diieot  that  flue  fl^ 


APPELLATE  CEIMINAL. 

Btfa^e  Sir  Charles  A,  I\mter,  Kt,  Chief  Jmtiee^  and 
Mr,  Justice  Brandt, 

JaaiS^S.  QUEEN.EMPRES8. 
February  2<l  ^^^.^3^ 

PODIATHAL* 

8aU  Law9  Afnendmnt  Act,  1882,  t.  26,  eLS;  «.  27(e)— ^  Im^mM  fim^rw^ 

Seotion  26  of  the  Salt  Lawa  Amendmeat  Act  (Hadiaa  Aot  I  of  18S2)  makei  It 
penal  to  import  aalt  by  any  route  not  legally  saaftioiied  for  that  purpose,  aad  also 
to  poBBew  aalt  icnoim  to  lunre  been  tmptigted  o^Btavenliflit  of  fiie  Salt  JUwi^  Mi 
s.  27  of  the  said  Act  authorises,  inter  alia^  tiie  Qovoeiior  in  Onvadlto  saato  ivlat 
for  regulating  the  import  of  salt  by  land« 

Ko  such  lules  having  been  paaaad  in  1884,  P  was  convicted  of  being  in  \ 
fiion  oi  lalt  known  to  have  been  tnjanfftctored  ini  and  impoited  from,  the 
itttteofPndnkollaii 

SOd^  that  the  ocmviotlon  wai  tig^ 

,    This  was  a  case  referred  for  the  orders  of  the  High  Court  undffir 
s.  438  of  the  Code  of  Crimmal  Procedure  by  J.  B.  PenningbHi, 
District  Magistrate  of  Tanjore,  on  the  8th  December  1884. 
The  letter  of  referenoe      as  follows : —  ^ 
*'  The  accused  in  this  case  has,  on  her  owfl  confession,  been  oon- 
Tioted  by  the  Sub-Magistrate  under  s.  26  of  Madias  Aot  I  of  1882 
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of  being  in  possession  of  Fudokottai  salt  in  British  territoiy,  and 
the  fine  has  been  levied  from  her. 

^*Am  I  doabt  if  the  posBesdon  of  Fndukottai  salt  in  British 
territory  is  an  offence  under  the  section,  I  refer  the  case  for  the 
orders  of  the  High  Court.  I  exhibit  below  in  the  form  of  a  tabular 
statement  the  arguments  that  may  be  urged  on  both  sides. 


QXJIBN 

Kmpmm 

V. 

FoDUTBiL. 


^Tbe  aa^^ents  that  may 

be  urged  on  the  one  side  are  — 
Under  s.  27,  cl.  (e),  Gov- 
eomment  have  power  of  making 
rnles  for  xegnlatmg  the  import 
and  export  of  salt  by  sea  and 
land.  Under  s.  12  of  Act  VI 
of  1844,  they  have  the  power  to 
prosGiibe  by  what  routes  goods 
flbaU  be  allowed  to  pass  into 
British  territory.  They  have 
not  prescribed  any  such  routes 
lor  the  impofftation  of  "goods 
from  Pudukottai  territory.  Nor 
have  they  made  rules  for  the 
import  of  salt  by  land  from  that 
ieaatatj.  Theie  is,  therefore, 
no  legally  sanctioned  route  for 
the  importation  of  salt  there- 
from. Moreover,  the  import  of 
mit  by  land  is  expressly  for- 
bidden by  s.  3  of  Madras  Begu- 
lation  I  of  1805,  so  that  any 
person  who  imports  salt  from 
Pudtfkottai  would  be  punishable 
under  s.  26  of  (Madras)  ActI  of 
1882.  Salt  80  imported  is  dealt 
with  in  contravention  of  the 
Act  and  rules.  It  is,  therefore, 
<  contraband  ^  and  the  possessor 
is  punishable  if  he  knows  or 
has  reason  to  believe  it  to  be 
*  iwtiinbaiicL'    If  it  is  earth* 


The  arguments  that  may 
be  urged  on  the  other  side  are— 
"  Government  have  the  power 
of  making  rules  for  regulating 
the  import  of  salt,  not  of  pro- 
hibiting it  undertheekiuse  in  ques* 
Hon.  Whether  they  have  the 
power  or  not,  they  have  not  yet 
prohibited  the  import  of  Pudu- 
kottai salt  under  that  clause. 
Nay,  the  prohibition  imposed  by 
s.  9  of  Regulation  I  of  1805, 
upon  the  import  of  f o^ign  salt, 
Le.y  salt  manufactured  out  of  the 
limits  of  the  territory  of  Fort 
St.  George  (including  Pudu- 
kottai salt),  has  been  removed 
by  Madras  Act  I  of  1882  {vide 
schedule  to  the  Act  by  which 
the  said  s.  9  is  repealed).  The 
prohibiton  has  been  removed 
and  no  fresh  prohibition  has 
been  imposed.  .  Presumably, 
then,  Gt)vemment  have  sanc- 
tioned the  indiscriminate  import 
of  Pudukottai  salt.  Section  12 
of  Act  VI  of  1844  applies  only 
to  frontiers  guarded  by  chaukieSi 
which  the  Pudukottai  frontier  is 
not.  No  routes  have  been  sanc- 
tioned for  the  importation  from 
Pudukottai  territory  of  artides, 
other  than  salt,  but,  of  course, 
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QmK  ^  0alt  he  has  reason  to  believe  it 
to  be  contraband,  as  it  is  a  well- 
PoDuiHiL.  iijown  fact  that  earth-salt  is 
not  manufactured  in  British 
territory  on  behalf  of  Govern- 
ment, or  under  license,  and  QisA 
no  route  has  been  legally  sanc- 
tioned for  the  importation  of 
Fudukottai  salt.  A  person  that 
possesses  Fudukottai  salt  would, 
therefore,  be  punishable  under 
^  26  of  Madras  Act  I  of  1882/' 


the  importation  of  those  artidos 
isnotiQegaL  Seotion  26,  €L  3, 
pre-supposes  the  exist^ioe  of 
sanctioned  routes  and  imposes  a 
penalty  only  if  the  salt  is 
imported  hy  any  d^er  toate. 
It  cannot  be  held  to  apply  to  a 
case  in  which  no  route  at  all 
has  been  sanctioned.  There- 
lore  flftlt  imported  from  Fudu- 
kottai territory,  no  matter  by 
what  route,  cannot  be  held  to  be 
*  contraband.'  Section  26,  cL 
3,  only  imposes  a  penalty  on  one  who  imports  salt  by  a  route  not; 
legally  sanctioned ;  but  it  is  very  doubtful  whether  it  can  be  held 
to  amount  to  an  absolute  proliibition  of  import  in  all  cases,  where 
no  routes  have  been  prescribed  at  all.  There  is  no  section  in  this 
Act  nor  is  there  any  in  any  o&er  Act  in  force  ^  present,  to  (ba 
effect  that  no  person  shall  import  salt  (foreign)  by  any  route  not 
legally  sanctioned.  Section  9  of  Regulation  I  of  1805  contained 
such  an  express  prohibition  and  s.  3  contains  a^similar  prohihitio& 
of  the  import  of  salt  in  the  Txmdm^  of  Fort  St.  Geoi^.  Seotioa 
3  of  Regulation  I  of  1805  applies  to  cases  of  import  and  export, 
from  one  port  into  another,  in  the  territories  subject  to  the 
Fresidency  of  Fort  St.  Gteorge,  and  not  into  such  territori^.  The 
intention  appears  to  have  been  to  ecctend  the  Baw&na  system 
which  was  established  by  the  Regulation  to  all  salt  moved  within 
the  Fresidency  (excluding  tho  Fudukottai  territory,  &o.),  whether 
by  sea  or  land.  This  view  is  supported  by  the  fact  tibat  a 
separate  section  (s.  9)  existed  for  prohibiting  the  import  and 
export  of  foreign  salt,  which  means  salt  manufactured  out  o|  the 
limits  of  the  territories  subject  to  the  Fresidency  of  Foit  St. 
G-eorge.  This  s.  9  has  now  been,  repealed.  In  the  view  thBS 
taken,  the  note  made  in  the  margiii  erf  s.  3  of  Regulation  I  of  1805 
in  the  editions  of  certain  compilers  of  Acts,  that  it  (the  section)  is 
repealed,  as  regards  the  importation  by  sea  of  foreign  salt  by  s.  2 
of  Regulation  11  of  1818  is  evidently  misplaced,  while  the  same 
note  made  in  the  margin  of  s.  9  appears  to  be  correct.  Begolatkm 
JI  of  1818  merely  says :  ^  The  provisions  of  BeguIatio&  I  of  1806^ 
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10  lar  as  they  may  affect  the  importatioa  by  sea  of  foreign  salt,  are  Qubbh 
moiiidad.'   It  does  not  say  expresdy  that  s.  3  or  s.  9  is  repealed.  ^^^^ 

But  as  s.  9  refers  to  foreign  salt  and  not  s.  3,  the  note  ought  to  Po^iAXHiL. 
have  been  made  by  the  compilers  only  under  s.  9  and  not  under  s, 
3.    Possession  of  Pudukottai  salt  in  British  territory  is  not, 
tharafoie^  contraband/' 

"  For  my  own  part,  I  am  inclined  to  think  that  s.  26,  ol.  3, 
cannot  be  easily  got  over  by  those  who  ur^e  that  the  possession  of 
Pudukottai  salt  in  British  territory  is  not  an  offence.  It  says : 
'Any  peirsoQ  who  imports  salt  by  a  route  not  legally  sanctioned 
for  that  purpose  shall  on  conviction  be  punishable.' 

"  The  yalt  imported  is  liable  to  confiscation  together  with  the 
vessels,  vehicles,  materials,  implements,  and  animals  employed  in 
its  conveyance  or  in  otherwise  dealing  with  it.  But  it  is  still  not 
quite  clear  whether  the  salt  so  imported  is  *  contraband,' 
whether  it  is  dealt  within  ronfrarriifiori  of  any  provision  9f  law, 
there  bein^  no  provision  expressly  prohibiting  the  import  of  salt 
bom  Podiiicottal  t^aitory,  Le.,  if  a  sectioti,  similar  to  s.  9  of  Eegu- 
lition  I  of  1806,  should  come  into  existence.  . 

T  beg  the  High  Conrt  to  refer  to  their  proceedings.  No.  1955, 
4fited  29th  May  1883,  in  disposing  of  this  reference. 
r  «*  It  may  not  be  out  of  place  for  me  to  state  heie  that  in  Gov- 
ffioment  Order,  dated  22nd  October  1884,  No.  1173,  Eevenue,  the 
Collector  of  Madura  was  requested  to  refer  a  case  of  conviction  for 
possession  of  Pudiikottai  salt  to  the  High  Court  in  order  to  obtain 
a  ruling  on  the  question  whether  the  possession  of  Pudukottai  salt 
in  British  territory  is  an  offence  or  not,  and  copy  of  the  Govern- 
ment Order  was  sent  to  the  Collector  of  Tanjoie." 

The  Gmemment  Pleader  (Mr.  H,  H.  Shephard)  appeared  on 
behalf  of  the  Grown. 

The  judgmieiit  of  the  Court  (Turner,  C.J.,  and  Brandt,  J.)  was 
delivered  by 

TtrxNKB,  O.J. — The  accused,  a  woman,  on  her  admission  that  she 
caught  by  a  petty  ofllber  in  the  Salt  Department  while  carrying 
(in  the  Tanjore  district)  15  seers  and  60  tolas  of  "  Pudukottai " 
earth«salt}.  was  convicted  under  s.  26  of  the  Madras  Salt  Act  I  of 


he  conviotioii  was  smnmaiy,  and  it  does  not  appear  whether  it 
\  under  cL  3  of  s.  26,  for  "  importiiig  "  salt  by  a  route  not 
Legally  sanctioned  for  that  purpose^  or  under  cl.  5  for  being  in 
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Qum  poflB6Bsion  of  salt  knowingi  or  haYing  xemm  to  believe,  it  to  be 
^l^*  "contraband." 

PoDiATHiL.  The  conviction,  if  under  ol.  3,  oould  not  be  npbeld :  it  was 
on  the  admififiions  of  the  accused  that  she  was  convicted,  and  she 
said  that  some  one  had  given  the  salt  to  her  to  carry  for  him ;  sbe 
did  not  admit  that  she  imported  it,  and  it  cannot  be  asBtoned  ftat 
she  did :  it  must  be  taken  tiiat  H  oike  mto  'her  posBeesion  after  it 
had  crossed  the  frontier# 

Practically,  the  only  question  then  is  whether  the 'salt  was 
"  contraband "  under  the  6iSt  Act,  for,  in  l^e  abeenee  of  aaj 
explanation  on  the  pari  of  fhe  aooosed  as  to  why  she  took  it,  as 
she  said,  from  another  person,  not  at  a  price  nor  as  a  gift,  seeing 
that  she  did  not  pretend  to  be  able  to  identifj  such  person,  and 
that  it  appears  to  have  beetai  alleged  in  the  charge  that  the  salt 
was  "  Fudukottai "  salt,  it  mAt  be  taken  liiat  she  kneir,  or  had 
reason^  believe,  the  salt  to  be  "  contraband  "  if  it  was  such. 

The  law  relating  to  salt^in  ti^  Presidency  has  been  so  oftea 
altered  by  repeal  that  it  is  giootewiiat  diffiealt  to  asoertmn  what 
portions  of  the  earlier  Begnlicfioii  and  Acts  on  the  subject  are  still 
extfimt,  or  to  put  on  what  remains  of  the  Eegulation  of  1805  and 
of  the  Acts  prior  to  1882^  a  satisfactory  construction  when  read 
with  the  last  Act. 

This  reference  is  made  }^  %b  Disixict  Magirizate  of  Tanjore, 
at  the  Suggestion  of  Government,  with  a  view  to  obtain  an 
authoritative  decision  as  to  whether^  as  the  law  now  stands,  salt 
imported  from  the  Pudtduittai  fitaii  into  this  Presidency,  w&oiA 
the  express  permission  of  QormxmmU  ia   oontraband  "  or  not 

Mr.  Pennington  points  out  that  the  Eegulation  of  1805  com- 
mences with  .a  prohibition  against  the  manufacture  or  sale,  and 
transit,  and  importation  of  "  salt^*  **  in  the  territories  subjeot 
this  Presidency,  and  also  oontaina  a  speoial  provisicm  "(s.  9)  pro- 
hibiting the  importation  of  "  foreign  salt," — "  under  which  denomi- 
nation is  to  be  deemed  to  be  included  salt  of  every  description  made 
or  produced  witliput  the  limita  of  th^femtoriefi  subjeot  to  the 
Presidency  of  Port  St.  €boxge  **  into  any  part  of  ilie  mi  tari- 
tories "  except  on  account  of  Government  or  with  tieir  spedal 
sanction,  or  in  virtue  of  a  Begulation  duly  enacted  and  promul- 
gated for  that  purpose ;  and  title  District  Magistrate  has,  we  thisk, 
rightly  apprehended  that,  while  the  later  aeotion  applied  to  all  iffll 
made  outside  the  territories  suHSeeted  to  tiie  Qtmmmak  of  1^ 
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jmsj,  and  imported  into  those  territories,  the  third  section  Qvm 
:  to  salt  exported  and  imported  within,  that  is,  from  one  part  ^^^'^^ 
!  those  territories  to  another.    Section  9  was  repealed  by  Begula-  J^oDuraii.. 
II  of  1818  as  regards  import  of  foreign  salt  by  sea  only,  and 
lendj^upport  to  the  construction  adopted  by  the  District 
e,  inamnoh  as  tiie  proTisiosm  of  the  Begulation  of  1805 
left  standing  as  regards  foreign  salt  imported  by  land, 
in,  Act  YI  of  1844  dealt,  inter  alia,  with  foreign  salt  imported 
jby  land  from  the  territories  of  native  chiefis  not  subject  to  the 
tion  of  the  Courts  and  Civil  asthoriiies  of  this  Presidency. 
12  of  this  Act  authorized  the  Governor  in  Council  to 
'be  by  what  routes  salt,  inter  alia,  should  be  allowed  to  pass 
out  of  any  such  foreign  territories  as  was  described  in  s.  7  of  the 
The  effect  of  the  repeal  of  m  6  and  7  of  the  Act  may  be 
to  leave  foreign  territory  undefined  or  to  leave  the  definitions 
ched  for  the  purposes  of  s.  12,  but  this  is  immaterial,  for  full 
is  given  by  Act  I  of  1882.  • 
tion  9  of  Begulation  I  of  1805  mm  eventually  repealed  by 
(Act  I  of  1882. 

We  may  then,  so  far  as  the  present  ease  is  concerned,  confine 
'on  to  the  latter  Act. 
'oeable  that  this  Act  does  not  in  express  terms  prohibit 
in^Qrtation  of  salt  by  land  from  native  States  by  any  other 
than  a  prescribed  route,  but  it  declares  it  to  be  an  ofienoe  (s.  26, 

) "  to  import  salt  by  any  route  not  legally  sanctioned 

that  purpose,"  and  so  implies  a  prohibition  against  such 


.3)' 


The  Act,  moreover,  as  we  liave  before  observed,  empowers  the 
"vemment,  intef*  alia^  to  frame  rules  "  for  regulating  the  export 
import  of  salt  by  seA  and  land,"  s,  27  {e%  and  so  impliedly  gives 
Cbwrmnent  pometr  to  presoribe  roles  for  the  import  of  salt 
d  from  foreign  territories.  ^ 
It  was  assumed  that  such  rules  would  have  been  framed  pre- 
jJtUer  aUa,  routes^for  the  importation  of  salt  from  any  place 
tiie  Presidenoy  from  which  it  is  or  might  be  imported, 
ut,  in  the  absence  of  such  rules,  the  implied  prohibition  contained 
[  8.  27  {e)  of  Madras  Act  I  of  1882  nevertheless  takes  efiFect. 

)  ooaviotion  in  the  case  refe(rred  to  ns  is  then,  in  our  opinion. 
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APPfiLLATB  ClVtL. 

Bq/bre  8ir  Ch^k^  A,  Turner,  KL,  ChiqfJu^,  and 

Mr.  Justice  Brandt, 

1886.  ABUNAOHALA  (FLAontaxv),  Affsllajti^ 

  and 

PANOTT  A  NADAM  and  otheks  (  Defend  aitts),  Eespondests.* 

S^tM  wHm^^eim  im  fimr      wHow^Smt  bff  revenumet^AdmisHon  h§ 

widow  mhsequent  to  decree  not  binding  m  rtwrHoner, 

Xa  I877t  S  okiTniTiig  to  be  tho  tAi^gfrniimm  gt  M,  sood  A,  tbe  widow  of  H,  to 
reooTea:  liis  estafa.  A  denied  the  aiic^on.  S  f^uHng  to  adduce  any  evid^ce,  the  aaSb 

^  was  dismissed  under  s.  158  of  the  Code  of  Civil  Prot't-duro,  1 877.    In  1882  by  an 

agreement  made  between  A  and  ^,  A  acknowledged  the  title  of  S  as  adopted  aon  ol 

A  haying  difid»aidlitarte«Qipl|  «§i^^ 
the  estate  of  M  :  , 

Reid,  that  S  was  estopped  by  the  deone  in  the  former  ndt  from  setting  up  hit 
claim  as  adopted  son  agtiinst  the  plaintiS,  and  tibxt  the  taliiequent  agreement 
between  A  and  S  did  not  affect  plaintiff's  right. 

This  was  an  appeal  £rom  the  decree  of  W.  F.  Grahame,  Distriot 
Ju(]g0  of  Soatb  Tanjore,  dated  18th  Julj  1884,  oonfirming  tbe 
decree  of  E.  IKjMim  Ayyaag^,  butnot  M^insif  of  Tiramdi,  in 
suit  195  of  1883. 

The  plaiatifi,  Arundchala  Pillai,  sued  to  reooyer  from  the 
defeiLdant%  Paiioliia&^ftai  FQlai  mi  fow  otliqcrsi  ^  estate  of 
Mutfcii  Whi  with  meaiie  profits.  Muttu  PiUai  died  ia  1874 
without  issue",  a^d  was  succeeded  by  his  widow,  Alam^la,  who  died 
in  1882.  PlaiutifE  alleged  that^  on  the  death  of  Alam^lu,  Xottai 
Ammai,  the  adoptive  xnotlieir  of  Muttu  Filial,  was  entitled  to 
suooeed  to  the  estate  for  Hfe,  and  that  she,  by  a  registered  deii^ 
dated  13th  December  1882  (exhibit  A),  conveyed  to  plaintiff,  who 
w£is  the  divided  paternal  unole's  son  €uid  next  heir  of  Muttu  Pillai, 
her  life  interest,  ^the  defendants  were  alleged  to  be  in  possesalaa 
of  the  estate.  Th4  defendants  pleaded  that  Shnmnngam.F^^^ 
defendant  No.  3,  was  adopted  bj  Muttu.  Pillai,  and.  wa9  tP^^a^ 
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on  of  the  estate.    In  suit  No.  389  of  lft77,  Shunmugam  ArvnXchala 
sued  Alam^lu  to  recover  the  estate  of  Muttu  Pillai,  claiming  Pancha- 
■  mm.  AhmSbi  dmdei  the  adoption.   That  suit  was 
issed  under  s.  158  of  the  Code  of  Civil  Procedure,  1877, 
the  plaintiff's  pleads  was  not  ready  to  proceed  and  adduced 
ioe. 

On  the  38Cb  of  Jnly  1881,  by  a  written  agreement  made 
»n  Alamfflu  and  Shunmugam,  Alam^lu  admitted  that  her 
previous  denial  of  the  adoption  was  not  true  and  that  Shun- 
mugam  was  the  adopted  son  of  Muttu  Pillai. 

The  seoond  issue  Wtti^wliethOT  the  alleged  adoption  of  Shun- 
mugam was  true  and  valid  as  against  plaintiff.  The  M6nsif  found 
lhat  the  adoption  was  clearly  proved  and  held  that  the  decree 
_  tmt  889  of  1877  was  no  bar  to  Shunmugam's  plea,  because 
plaintiff  did  not  claim  tiuongli  AlamSlu,  but  as  a  reversioner  of 
ICuttu  Pillai.   The  suit  was  dismissed. 

On  appeal  the  District  Judge  confirmed  the  M6nsif  *s  finding 
m  to  the  fjMst  of  adoption,  and  remarked  that  there  was  no  proof 
of  any  consideration  for  soMbit  A. 
Oopdldchdryar  for  appellant. 
Mr.  Wedderbum  for  respondents. 

For  (he  appeOaat  it  w«s  ocmtended  that  the  decree  in  the 
former  suit  estopped  the  msfmAmi  from  setting  up  his  adoption. 

For  the  respondent  it  was  argued  (1)  that  the  appellant  did  not 
claim  "  under  "  Alam^lu  within  the  meaning  of  s.  13  of  the  Code  of 
(SvilPpooedure,  but  "  under  "  Muttu  Pillai.  (2)  That  the  question 
of  adoption  had  not  been  heard  and  finally  decided  in  the  former 
suit.  (3)  That  if  appellant  claimed  "  imder  "  Alam^lu  and  was 
entitled  to  rely  on  the  decree  in  her  favor,  he  was  equally  bound  by 
^her  sabte^ieitfi  iidmism^  in  favor  of  respondent's  title,  and  that,  if 
necessary,  the  case  should  be  remanded  to  try  that  and  other 
questions  raised  in  the  suit. 

The  judgment  of  the  Court  (Turner,  C.J.,  and  Brandt,  J.) 
delivered  by 

Turner,  C.  J.— Shunmugam  Pillai  sued  to  establish  his  right 
as  adopted  son  of  Muttu  Pillai,  and  to  recover  the  estate  from  the 
widow,  Alam^lu.  He  failed  to  adduce  evidence  to  prove  his  title, 
iaid  tike  soil  vas  fKinniflnnd 

The  iridawrepweentedtib  estate,  a^^  the  suit 
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A&uNACHALA  tofid  fidCy  tho  deoifiioQ  whether  aUinriiig  or  diBallowing  the  right 
Pancha-   ohdme^  would  haTe  tionild  iH  penKBiBliiaismig  m  tmobteAm  i» 
wXdam.     wiJovv— Zi'wAiMf  Bdmri  May     Brojmmri  Chowdranee.{l) 

The  circumstance  that  the  widow  afterwards  recognized  the 
claim  oannot  affect  persons  having  rights  in  succession  to  her. 
Tilt  appellaiit  is  the  neat  marsioner  fin  snooession  to  tiie  mother 
of  Muttu  Pillai,  and  it  is  immaterial  whether  or  not  cousideratioii 
was  given  for  exhibit  A.  He  is  entitled  to  succeed-  The  decrees 
of  the  Court  of  First  Instance  and  appeal  are  reversed  and  the 
d$SsjEL  daareed  witli  ooifai  Im  iD  ^oiofeB.  amomit  of  mesne 
profits  will  "be  aaoedta&iBd  in  execatioii  of  deoree. 


JB^m-e  Mir.  Jmtice  Brmii. 
1885.  QTJSBmJBXEBSiaS    '  -  r 

February  23.  ♦  ^ 

—    agamst 

CKJimdAiiir. 

Act  I  of  1866  {Madras),  t.  ^^--Gcneral  Claum  Act,  1868,  f.  6. 

Section  6  of  the  General  d&usM  Aot,  1868»  does  not  imthorise  a  Oiatomaeiii 
Maglftfate  to  airaiDd  iigo«ma  imiiriiiiWWM^  in  ddSault  id  paymmt  of  a  fins  inipoBod 
undisr  Aet  I  of  1866  (Macinw). 

On  the  3rd  of  February  1885,  Lieutenant-Colonel  G.  H.  OaloHt, 
Cantonment  Magistrate  at  St.  Thomas'  Mount,  sentenced  Goundadn 
to  rigorous  imprisonment  for  eight  days  for  failing  to  pay  a  fine  of 
Bs,  6}  imposed  upon  him  for  fceepA^  Mine  within  the  cantonment 
without  pemussion,  contrary  to  the  provisions  of  s.  14,  oh.  i  1 1  ot 
the  Cantonment  Eules  passed  imder  s.  17  of  Act  I  of  1866  (Madras). 

This  order,  it  was  stated,  was  passed  under  s.  5  of  the  Qecienl 
Clauses  Act,  1868»  A  waccant  qt  distress  had  been  issued  ud 
return  made  that  Gbundadu  had  no  property  from  which  &e  §m 
could  be  levied. 

Tim  case  was  i:e|en«ed  fos  the  orders  of  the  Hi|^  Court  1^ 
J.  F.  Price,  I^striirt  Magistrate  of  .Gbinglepnt,  on  tSia 
February  1885,  on  the  ground  that  the  order  was  oo&tnB^  to^be^ 

.  .  .  ;  '  ^-S  

'  (1)  £i.B.,  2.  LA.,  2S3.  «  Wmiiiia  Bsfuion  Otmm  tit  IBSi. 
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piOTisioBfi  of  8.  22  of  Aot  I  of  1866  (Madrae),  which  provides  Quben 
mprisonmeiit  without  labour  as  the  penalty  for  non-payment  of  a 

fine,  GOUNDAB 

Counsel  were  not  instructed. 

The  Court  (Brandt,  J.)  delivered  the  following 

JuDOMEHT  : — The  sentence  is  illegaL  Section  22  of  Act  I  of 
1866  provides  iliat  in  default  of  realization  of  a  fine  imposed  for 
Ixreach  of  any  rule  or  r^^ulation  made  under  the  provisions  of  s.  17 
of  Ijie  said  Act,  by  reason  of  no  movable  property  belonging  to  the 
offends  being  founds  the  offender  shall  be  liable  "  to  be  imprisoned 
without  labour  "  for  any  term  not  exceeding  one  month. 

Section  5  of  the  Qeneral  Glauses  Act  extends  the  provisions  of 
eertafco^  sections  in  the  Penal  Oode  and  Criminal  Procedure  Code 
"  to  all  fines  imposed  under  the  authority  of  any  Act  hereafter  to  be 
passed  "  unless  such  Act  contains  express  provision  to  the  contrary. 

Seeing  that  the  Cantonment  Act  was  passed  two  years  prior  to 
Uie  General  Clauses  Act,  the  provisions  of  s.  5  of  the  latter  Act  do 
not  apply  to  the  former,  and  the  fact  that  rules  and  regulations 
framed  under  clauses  4  to  11  of  the  Cakitonment  Act  did  not 
receive  the  force  of  law  until  after  1868  (if  this  is  soj,  can  make 
no  difference.  So  much  of  the  Cantonment  Magistrate's  order  as 
imposed  rigorous  imprisonment  is  set  aside. 


Beni  S^ctmry  Act^  8,  l^In&mddrSegulation  XX  V  of  1802. 

Section  1  ol  liadras  Act  VIII  of  1865  does  not  confine  the  terni  in&md&r  "  to 
^odiinlmd&n  as  are  registered : — Eeld^  therefore,  that  the  purchaser  of  an  in&m 
fiQige,  who  had  not  got  his  name  registered  as  infad6r,  was  not  therehy  debarred 
Imm  enfcMrcing  the  provisions  of  the  Act  against  a  tenant  for  arrears  of  rent. 

VtiimMrdmd  v.  VSrappa  (I.L.B.,  6  Had.,  145)  observed  upon. 


APPELLATE  CIVIL. 


Before  Sir  Charles  A.  Turnery  JO.,  Chief  Jmticey  and 
Mr.  Justice  Brandt. 

SUBBU  (Defsndant),  Apfkllant,  * 
•  and 


1885. 
February  13. 


VA8ANTHAPPAN  (PLAnmFP),  Rbspondbnt  * 


•  Seoond  Appeal  883  of  1884. 
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si  RRu     This  was  a  summary  suit  brought,  under  s.  40  of  the  Beat 
Y^'^;^^,.    Beo0?erf  Aet»  to  prevent  the  defendant,  who  had  pojrohaeed  an 
THA!»PAN.    xn&m  village,  from  selling  the  plaintiffs  interest  in  certain  land 
for  arrears  of  rent  claimed  by  the  defendant.    The  plaintiff  U3rged 
that  the  defendant  could  not  enforce  the  provisions  of  the  B^&at 
JbrnmaefAjAt  ioAaiiittli  at  he  was  not  legistered  as  tnimd&r  of 
.  tlwi' village. 

The  Sub-OoUoetor  of  Salem  held  that,  as  plaintiff  had  accepted 
a  patta  from  defendant,  he  could  not  resist  the  defendant's  claim 
f  or  leo^  ttid  diflmiied  4li0 

On  appeal,  the  Acting  Diflirifit  Judge  (C.  W.  W.  Martin) 
reversed  this  decree  on  the  ground  iSat  defendant  had  no  right  to 
prooeed  under  the  Bent  Beooveiy  Aot»  until  he  was  registered  as 
iniiiidir  of  tiie  village,  iiiiai$  Wmbmmrimd  F{ri9^(4) 

The  defehdant  appeiMiMiif  Blgii  Court 

Rammimi  Mudaliar  for  appellant. 

Bespondent  was  not  represented. 

1%e  OoQrt  (Tomer,  OJ.,  and  Brandt,  J.)  delivered  tka  fol* 

lowing 

JuDGMiSNT The  appellant,  according  to  the  statement  of  hia 
vakil  in  thia  Court,  purchased  aeven^eif htha  and  his  younger 
Inother  purohaaed  oiia-€|^h&  iif  the  in4m  far  their  joint  heMit 
as  members  of  an  undivided  family.  By  their  purchases,  they 
became  inirnddrs,  and  s.  1  of  the  ..Bant  Baoovery  Act  relating  to 
indmd&rB  does  liot  oonfine  the  tenn  "  laadholders "  to  such 
inimdiifs  aa^aie  Kgistered.  Suiee  the  dale  of  the  dedsioa  in 
Valamardmd  v.  Virappa^{l)  it  has  been  held  that  the  provi- 
sions of  Begulation  XXY  of  1802,  s.  8,  were  intended  onlj 
for  the  protection  of  Qoveniiaent  menne  and  authorize  only  tiia 
Government  io  qneaticm  (he  validity  of  an  nnregistered  alioBoa* 
tion  of  a  part  of  a  zaminddri  in  so  far  as  it  prejudices  the  dbiia 
for  revenue.  The  respondent  did  not,  it  appears^  take  exoqptioa 
to  the  patti  on  the  grocmd  that  only  one  brother  was  repreeentil 
as  lessor,  but  this  defect  should  be  corrected.  The  decree  of  tha 
Appellate  Court  is  set  aside  and  a  re -hearing  of  the  appeal 
ordered.  The  appellant's  costs  of  this  second  appeal  will  afaida 
and  follow  the  result 

 »  —  — -   '~  ... 

(1)  I.L.B.,  6  Mad.,  U6. 
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APPELLATE  CIVIL. 

Btfore  Mr.  Jiufice  Muttuidmi  Ayyar  and  Mr.  Justice 
Hutching. 

DEVU  (DBPBlfDAlfT  No.  1),  ApPKLLANT,  jggj^ 

and  V»rdL6,1. 

DETI  AHD  ANOTHER 

Al\ya»ant6na  law — Tey'aman — Family  eompaet. 

The  qiiestioii,  whether,  according  to  the  Aliyasant&na  usage  obtaining  in  South 
(kaan,  the  senior  member,  male  or  female,  or  only  the  senior  female,  is  the  dejure  ^ 
ysjaman  (manager)  of  the  family  is  not  concluded  by  authority  and  cannot  be 
datemined  without  eridenoe  of  usage. 

By  a  family  compact  between  all  the  members  of  an  Aliyasant&na  family  in 
wt^ffment  of  disputes  in  the  family,  it  was  agreed  that  the  senior  male  for  his  life 
dMiild  enjoy  the  possession  of  the  family  land  and  protect  the  females : 

MMy  that  the  senior  female,  assuming  that  she  was  de  jure  yajaman,  could  not 
Mtasatj  revoke  this  arrangement. 

This  waa  an  appeal  from  the  deoree  of  J.  W.  Best,  District  Judge 
olSoQth  Canara,  dated  26th  November  1883,  confirming  the  decree 
tl  the  District  M&nsif  of  Mulki  (Bdbu  B4u)  in  suit  No.  38  of 
1880. 

The  faot«  necessary  for  the  purpose  of  this  report  appear  from 
fte  judgment  of  the  Court  (Muttusdmi  Ayyar  and  Hutchins,  JJ.), 

flrinkdsa  Bdu  for  appellant. 

Bdmdehandra  Bdu  Saheb  for  respondents. 

XupGMENT. — The  suit  which  has  given  occasion  to  this  second 
igi^eil  was  brought  by  the  respondents,  Deyi  and  Ammu,  two 
iMMilnn  of  an  Aliyasant&na  ffunily  in  South  Canara,  against  the 
ifpdlanti  Devu  Shetti,  the  senior  male  member,  and  two  others, 
iuiwife  and  son,  to  remove  Devu  Shetti  from  his  position  as 
|i|H)[ian  and  to  recover  the  property  belonging  to  the  family. 

.^Ctftiie  averments  contained  in  the  plaint,  whereby  fraud  and 
lAnoaduot  were  imputed  to  the  appellant,  several  may  be  dismissed 
l|Qtt  <m  consideration. 

As  against  defendant  No.  2,  the  appellant's  son,  it  was  alleged 
fiait  property  belonging  to  the  family  had  been  alienated  to  him 


*  Second  Appeal  322  of  1884. 

62 


Digitized  by  Google 


354  THE  IRDIAH  LAW  HBFOBTS.     (TOU  YSf. 

DiTv  without  just  oanae.  This  allegation^  it  is  found,  has  not  been 
proved,  and  jjhe  respondents  have  not  objected  to  the  finding  on 
seoond  appeal. 

Wiik  reference  to  iteans  of  land  II,  lY,  Y  and  YI  and  tiie 
well,  VJl,  whioh  are  now  in  tiie  possession  of  the  appellant's 
wife,  defendant  No.  3,  it  was  asserted  that  thej  formed  part  of  the 
property  belonging  to  the  T0Bpondmislf  fsBBoSfy  alienated  by  the 
appellant  in  fraud  of  its  right.  The  Judge  has  found  that  the 
respondents  have  failed  to  prove  this  imputation,  and  this  finding 
also  they  have  not  impugned.  With  ref  erenoe  to  this  part  of  the 
respondents'  olaim,  however,  ttt^liilge  observes  that  it  is  impoedUe 
to  say  with  confidence  that  the  respondents'  contention  that  tlie 
*  appellant  maliciously  acknowledged  the  title  of  defendant  No.  3 
is  &lse.  If  the  appellant  is  the  lawful  yajamaui  a  vague  suspicion, 
such  as  the  above,  founded  on  »  ImI  which  is  of  itself  equivocal, 
cannot  be  accepted  either  as  proof  of  dishonesty  or  as  a  sufficient 
ground  for  removing  him  from  a  poaitiaii  to  whieih  he  is  entitled 
by  virtue  of  his  birth.  ' 

Again,  the  Judge  obserfei^ftMl  lihi  a^ellant  has  not  aoted 
band  fide  in  repudiating  his  liability  to  maintain  the  respondents  on 
the  ground  that  the  kar&r  (A)  proved  division  between  them,  whilst 
that  document  proved  nothing  more  than  a  provisional  anange* 
ment,  which  had  been  made,  as  m  letter  of  convenienoe,  for  tiie 
separate  enjoyment  of  family  property.  Although  it  does  not 
prove  partition,  it  may  well  be  that  the  appellant  was  mistaken  as 
to  its  legal  effect  or  as  to  the  interpretation  whioh  ought  to  be  put 
upon  it. 

Dismissing  then  the  imputation  of  fraud  and  malversotkli  as 
not  proved^  the  substantial  questions  for  deoision  are — {1}  ifjyfttt^ 
according  to  the  Aliyasantdna  usage  obtaining  in  Boofl^lffiy>ii| 
and  by  whioh  the  parties  to  this  appeal  ale  governed,  it  is  &e  senior 
male,  or  female,  or  only  the  senior  female  thatisentitied  to  be  the 
yajaman  of  the  family,  and  (2)  whether,  assuming  that  the  eldest 
female  is  the  yajaman  dejure^  the  kar^  (A)  is  one  which  she  is 
entitied  to  countermand  at  her  pleasure. 

As  to  the  first  question  the  Judge  has  decided  it  in  favor  of 
the  senior  female,  but  it  is  argued  before  us  that  this  view  is  not 
in  accordance  with  the  usage  prevailing  among  the  people,  who 
foUowthisspeoialkwofinheistiiM^  Itbeoomes^ther^Eoire^iidasBk 
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Wsee  whether  the  question  has  been  set  at  rest  by  dedded  Dptu 
and  Hia  authorities  vMdh  m  meiitioxied  by  the  Jndgai  ami  pni. 
examine  into  the  history  of  the  usage  in  so  far  as  it  oan  be 
rtained  from  judicial  decisions  and  from  the  writings  of  those, 
ed  by  sjpedal  experience  in,  and  knowledge  of ,  the  distriot|  to 
an  opinion  on  tho  iobjiiil* 
The  first  account  of  the  usage  to  be  found  among  the  papers  in 
this  Court  is  that  of  Mr.  F.  M.  Lewin,  written  in  1830  and  for- 
jaided  by  Dr.  Bumell  to  this  Court  with  his  letter,  dated  the  2nd 
1873.  Mr.  Lewin  <iiNWfe0 :  ^'Tba  elder  sifitor  or  brothiet 
anages  the  affairs  of  the  Aliyasant&na  family.   If  the  rest  do  not 
choose  to  lire  with  them,  they  obtain  separate  establishments  and 
jet  up  housekeeping  for  themselves."   Adverting  to  the  course  of  ^ 

deoiaioiis  in  tlie  disfaekl^  Ih*  BtmieU  obsems  that  ^'nntil 
.842,  those  decisions  gave  theutaateal  management  to  males  and 
ed  partitions,  though  not  recognizing  them  as  legal.   In  1843 
case  of  Beta  Ftgari  v.  Ackoo^  the  so-called  Bhutdld  P4ndiya 
prodooed  and  diTison  allowed.  This  oontmued  till  1868 
unen  the  people  considered  that  file  dedsioii  in  Munda  Chetti  t. 
Timmaju  Henm  (1)  settled  the  custom  .  .     It  is  only  since  that 
ion  that  there  have  been  claims  to  management  by  Aliyasan- 
ies;  from  aU  pz0now deoMons  it  would  appear  that  the 
males  alone  were  in  actual  management.'' 

Referring  to  Bhutdld  Pandiya,  Dr.  Bumell  remarks  that :  "  It 
avowedly  a  missionary  tract  and  printed  without  the  oon- 
ion  which  a  gennind  ediiton  requires/'  The  passage  m\Mi 
is  to  be  found  in  this  treatise  pertinent  to  the  question  before  ns 
and  to  the  question  of  partibility  is  thus  rendered  in  Timmappa 
^egade  y.  Malmlinga  Hegade  (2) — "  The  children  of  the  senior  or 
xst  maternal  anntsi  thaoldesk  female,  the  eldest  mide,  shall  alooa 
(entitled)  to  Ali  Uli,  but  the  children  of  the  elder  and 
younger  can  have  no  reason  to  enter  into  a  division."  Ali  means 
death,  Uli  survivorship,  and  the  meaning  of  the  compound  is  the 
inheritance  or  property  arising  from  death  and  enrviTorsbip*  ThB 
other  lining  persons  shall  act  in  union  (with  tiiem).  Should  a 
misunderstanding  arise  between  the  elder  and  younger  sisters,  the 
elder  shall  provide  the  younger  with  a  house  and  with  household 
 '  . 
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Dinr  tttiolaB  and  hsm  tiie  managemeiii  h^rsdf,  liaTing  a  right  to  TIri 
l>^.     flfifi"   Dri  mew0  fiie  and  Siri  means  piosperify,  alri  tii0MiB|ioimd 

SObOans  a  right  to  what  is  good  and  bad,  or  the  assets  and  liabilities 
df  tlie  family.  "  Thus,"  the  text  goes  on  to  say,  Bhutala  Pandiya 
iida  a  riik  n^d  pioliil^  Mtiaton  of  property.  Bfantfli  Pindiya 
imte  and  added  the  role  &at  td  tiie  pattaprtti  (dignity  or  pattam) 
wherever  it  exists,  the  Ali  Uli  man  (the  surviving  heir  mentioned 
above)  shall  alone  be  entitled  and  not  the  other  santdna  (ofiq)ring}i 
irib  win  ba  mWM  iAm^liiB  IJli  (heir)  is  dead." 

It  wiE  1)6  idem  Utai  tlie  senior  female  is  mwitioned  in  JAiS'  test 
first  in  connection  with  yajamansliip,  and  that  in  connection  with 
pattam  or  dignity,  a  female  is  excluded  from  sucoesaion  by  reason 
^  0f  bar  aaSf  We  d0  latot  ^ixdc  it  sals  to  hold  &at  the  order  m 
ivydtijie  eldeit  feooale  and  tiie  ddeet  male  aro  named  is  oob- 
olusive.  It  is  also  necessary  to  add  that  this  Tmion  differs  from 
that  accepted  by  Mr.  Anderson,  and  mentioned  in  a  note  to  Munda 
Chetti  y.  Timmqfu  Menm.iX)  According  to  the  last-mentioned 
vmibn ;  *^  It  is  the'  eMest  ohild  of  the  eldest  sister,  be^l^  male 
1  f  male,  that  is  the  yajaman^and  entitled  to  hold  the  iwaaif 
property  which  is  indivisible,  the  other  members  of  the  family 
being  subject  to  the  anthority  of  such  female  or  male  manager.'' 
It  is  ioarody  neoessaiy  to  reinark  that  this  version  is  cleaily  in 
favor  of  the  senior  male,  and  the  exact  meaning  of  this  part  of 
the  passage  ^was  not  decided  in  Tinmmppa  Megade  y.  Mahalinga 
Ssgade.  (2) 

TbB  next  writing  to  whidli  weimAj  refer  is  Strangers  ICaanal 

published  in  1856,  section  392.  It  is  stated  that  in  its  details 
the  law  of  AliyasantAna  corresponds  with  that  of  Marumakatayam, 
save  that  the  principle  that  inheritance  vests  in  females  in  piefear- 
ence  {o  males  is  better  eaatied  out  in  Canara,  where  the  right  of 
management  vests  ordinarily  in  females,  whilst  in  Malabar  males 
commonly  possess  it.  This  passage  no  doubt  supports  the  Judge's 
view,  but,  as  an  authority,  it  is  a  mere  opinion  expressed  in  a 
general  way  in  contrasting  two  special  systems  of  inheritance 
obtaining  on  the  Western  Coast. 

As  to  Munda  Chetti  \.  TimmajH  IIcnsUj{\.)  it  decided  that,  under 
the  Aliyasantana  law,  no  compulsory  partition  of  family  proper^ 


(1)  1  M.H.O.E.,  m,  (2)  4  UMJJJL,  30« 
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oooldbe  peomutted.  To  this  extent  it  is  binding  authority.  It  Dbtu 
im  alao  pointed  oat  in  this  eiem  that  the  decisions  of  the  looal  ^^i^ 
bibonals  in  original  suit  876 .  of  1833  and  appeal  suit  82  of  1843 
rested  either  on  the  express  agreements  of  the  parties  or  on  notions 
of  expediency.  It  is,-  therefore,  al^o  an  authority  for  the  position 
vftaty*  where  ft  paxtition  is  nifrib'  triHi  &e  ooziflent  of  all  &d 
Biembers  of  tlie  family,  it  is  valid^  but  that  notions  of  expediency 
cannot  be  accepted  as  the  basis  of  judicial  decisions.  It  must, 
however,  be  observed  that  the  question  of  title  to  yajamanship 
wu  neither  raised  nor  decided  in  thia  case.  In  so  far  as  tbaTevsioii 
of  Bhut^i  Pdndiya  to  which  the  Court  then  referred  is  conoemed, 

•  it  is  the  version  suggested  by  Mr.  Anderson,  which  is  in  favor  of 
the  eldest  child,  be  it  male  or  female.    We  are  aware  that  the  n 
Court  then  ohearved  iliil  in  Cbnaxa  l^cialea  done  are  reoognised 

is  the  proprietors  of  the  family  property,"  and  that  Mr.  Justice 
HqDow^  referred  also  to  the  authority  of  Mr.  Strange  and  quoted 
wHl  ^proval  his  statement  that  the  dootnne  that  all  rights  to 
pifopflhr  are  derived  throng^  imatlm  Is  more  oonsistently  earned 
out  in  Ganara  than  in  Malabar,  fut  it  must  be  borne  in  mind  that 
these  general  observations  were  made  without  especial  reference 
to  the  question  now  at  issue,  but  with  reference  to  the  question  of 
partition  among  males  mi  females,  which  cannot  certainly  be 
reconciled  with  the  principle  that  all  rights  to  property  are  derived 
from,  and  transmitted  through,  females.  It  may  well  be  that  a 
male  may  be  yajaman,  though  he  may  not  be  permitted  to  insist 
on  partition  lest  tiie  family  properfy  may  in  part  become  his 
separate  property  liable  to  be  diverted  from  the  family  by  aliena- 

•  tion,  and  even  the  proposition  that  females  are  the  sole  proprietors 
of  family  property  can  hardly  be  considered  strictly  accurate. 
How  are  we  then  to  aooonnlfor'the  right  to  maintenanoe  vesting  in 
males  ?  It  seems  to  us  that  it  would  be  more  correct  to  say  that 
the  property  vests  in  the  whole  family,  consisting  of  males  as 
well  as  females,  though^  from  the  fact  that  marriage  is  not  a  legal 
institutiGn,  influencing  the  devolution  of  property,  all  rights  are 
derived  from,  and  transmitt^  through,  females. 

The  next  case  to  which  the  Judge  has  drawn  attention  is  that 
of  Tmniapi>a  Megade  v.  Mahalinga  ^Hegadeil)  already  referred  to. 
The  point  decided  in  this  case  was  that  a  pattam  or  dignity  devolves 

(1)  4  M.H.C.R.,  30. 
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Dbtu  on  the  eldest  male  in  the  fsamLy,  and  that,  in  ftdeotoig  tilie  soiOoeBaori 
D,^  we  are  to  look  to  seniont^  by  bir&and  notto  aaoiority  of  atodc 
The  contest  was  between  two  male  members  and  4iot  between 
male  and  female  members.  The  ground  of  decision  is  that  the 
version  of  Bhutdli  F&ndiya  accepted  by  Mr.  Anderson  is  not 
correct  and  that  the  distanolion  between  one  branch  «nd  aaotiw  ' 
in  regard  to  an  indiyidual  right  is  hardly  reconcilable  with  the 
continuing  status  of  non;diTision  and  the  equal  community  of 
interest  of  all  the  brancdies.  This  case  is  no  authority  on  the 
question  before  us,  aava  to  the  extent  fluit  it  is  not  safe  ^  rdj  on 
the  version  of  BhutiU  PAndiya^s  text  accepted  by  Mr.  Anderson. 
Another  case  on  which  the  Judge  relies  is  Tirumali  v,  Dhurma 
•  Pujari  and  others  (seoond  appeal  484  of  1870).  In  that  case  the 
plaintiff  was  the  senior  leotiale  and  tiie  defandants  were  the  senior 
males,  and  the  ground  of  aetwE  was  that^  as  senior  female,  the 
plaintiff  was  entitled  to  the  management  of  family  property.  The 
District  M^nsif  held  that  the  senior  female  and  the  seni^male 
were  entitled  together  to  be  yajamans.  The  Principal  Sadr^nin, 
however^  observed  on  appeal  that  the  rule  ''that  the  eldest 
surviving  member,  whether  male  or  female,  was  entitled  to  be  the 
yajaman  was  too  well  established  to  require  to  be  discussed.^'  On 
special  appeal  the  High  Oonrt  vsmitted  an  issne  wh^her,  aaoord- 
ing  to  the  true  understanding  of  the  Aliyasantdna  law,  the  right 
of  actual  management  and  dealing  with  property  is  resident  in, 
and  exercised  by,  the  women  in  Ganara,  and  directed  the  Principal 
Sadr  Amin  to  take  evidenoe  sa  to  tiie  general  role  (rf  law  and  as^ 
to  any  modification  of  that  rule,  which  may  have  taken  place  by 
custom.  At  the  same  time  the  District  Judge  was  called  upon  to 
forward,  for  the  consideration  of  the  High  Court,  copi^  of  j'udg* 
ments  passed  in  the  Biitciet  in  regard  to  Hie  matter  then  In 
contest.  .  ;  •  * 

The  District  Judge  forwarded  the  judgments  in  appeal  suit 
221  of  1830,  82  of  1843,  original  suit  204  of  186S  on  the  file  of 
the  Udipi  MAnsif,  original  mdt  OJ^  of  1864  on  the  file  of  the 
Mulki  Mdnsif,  appeal  suits  711,  764  and  768  of  1866,  original 
si^t  66  of  1864  and  appeal  suit  259  of  1865,  but  he  also  stated 
that  the  question  then  under  discussion  was  directly  dealt  with  in 
none  of  ^them.  He  ^VBnt  on  to  rtate,  however,  in  the  letter  front 
which  .we  have  abeady  qitoted  ^Sbak  ^^  at  preeent  thmf  ai&teM 
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that  people  of  all  the  castes  that  follow  the  custom  have 
ij  aooepted  tittt'xttle  laid  down  in  Munda  Chetti  v.  Timmqfu 
that,  ainoe  xeoehing  the  order  of  the  High  Court,  he 
a  large  number  of  persons  as  to  their  praotioe,  and  that  the 
in  every  case  was  that  it  was  in  accordance  with  the  rule 
Led  in  the  judgment/'   He  added  that  the  decision  in 
iDhetti  T.  Timmaju  Smm  practically  settled  the  custom 
id  that,  accordingly,  the  eldest  member  of  the^  family,  whether 
or  female,  claimed  the  management,  and  that  the  rule  would 
4i&Te  found  so  ready  an  acceptance  had  it  not  agreed  with  the 
of  the  people.   Xhiis,  tba  observation  of  the  highest  local 
tribunal  was  in  favor  of  the  rule,  that  the  eldest  member,  whether 
le  or  female,  was  the  yajaman.   But  to  the  issue  referred  by 
High  Cburt,  the  Principal  lEbdr  A  m  in  returned  a  finding  to 
that  the  right  of  aotnal  inanagement  was  resident  in,  and 
exercised  by,  the  women  in  Canara.    With  these  materials  before 
ihe^High  Court  observed  that  they  were  still  dissatisfied,  thai 
was  whether,  in  practice,  the  written  text  of  the  law 
80  modified  as  to  be  adequate  proof  of  abolition  by  deroga- 
lon,  but  that  the  finding  of  the  Principal  Sadr  Amin  was  based 
upon  that  very  text :     The  Civil  Judge,  however,'*  they 
iued,   goes  further  and  dedares  that  the  doctrine  must  be 
xig^t  beoause  it  has  received  a  ready  acceptance  among  the  people. 
It  seems  useless  to  dispute  the  matter  further,  and  for  the  present 
at  all  events,  w^iust  accept  the  finding.''   The  reservation 
that  the  decisiiV was  mot  intended  to  conclude  the  question 
It  must  also  be  noted  that  the  doctrine  which  found  ready 
ptance  among  the  people  according  to  the  Civil  Judge  was 
that  found  by  the  Subordinate  Judge  in  direct  opposition  to  his 
l^evioos  unhesitating  statmnentof  the  well  understood  usage, 
viz.,  that  the  actual  right  of  management  was  in  the  women,  but 
^that  it  was  the  eldest  member,  whether  male  or  female,  who  niy 
"  *  "  to  be  yajaman. 

ace,  therefore,  unable  to  concur  in  the  opinion  of  the  District 
the  question  before  us,  viewing  it  as  a  matter  of  usage, 
is  concluded  by  authority.    The  Judge  observes  that  management 
males  is  detrimental  to  the  interest  of  the  family  and  that  their 
instinGts  are  m  ecKofliot  with  the  duty  which  they  owe 
hsasSif.  '  The  qnertbn  is  not  merely  one  of  expediency. 
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I^gro     In  the  neighbouring  District  of  Malabar,  the  general  rule  is  in 
jjj^      favor  of  management  by  males.   In  this  conneotion  there  are  two 
other  matters  which  will  ttxpm  to  be  oonsteed  mbm  finridenoa. 
is  taken  as  to  aotixal  usage. 

The  first  is  the  observation  made  both  by  the  Judge  and  the 
District  Munsif  that,  from  the  accession  of  the  British  role  in 
Ganara  down  to  a  recent  date,  not  a  single  varg  (holding)  was 
registered  in  the  name  of  a  female.  The  other  is  the  argomeiit 
urged  at  the  bar  that  Aliyasantana  females  recognize  marriage  as 
a  binding  contract  for  certain  purposes,  though  it  has  no  influenoe 
on  the  law  of  inheritance^  and  ifci^  todike  the  women  in  ICalabttr, 
they  often  leave  their  family  houses  and  reside  with  their  husbands. 
If  this  is  a  fact,  it  may  possibly  have  some  weight  in  conneotiini 
with  the  question  of  usage,  or  at  all  events  of  expediency. 

Our  conclusion  on  ike  prina^pil  question  is  tiiat  it  is  vlffl 
res  integra^  and  that  it  is  impossible  to  come  to  a  safififaetory  con- 
clusion regarding  it  without  evidence  of  usage. 

The  other  question  for  decision  is  whether,  assuming  that  the 
respondents  are  entitled  as  the  eldeii  feoufM  to  actual  managoanmti 
they  are  at  liberty  to  set  i^ide  the  muktiyar  kar&r  (A)  and  to  recover 
the  land  mentioned  therein  on  the  ground  that  they  are  the  lawful 
yajamans.  This  document  recites  that  there  was  a  oontroveiBy 
between  the  appellant  and  Elalappa  Shetti  on  the  one  ade  aad  the 
respondents  on  the  other  as  to  the  right  of  the  former  to  give  away 
land  No.  17  of  Nandikur  village  to  one  Charappa  Shetti,  and  a 
compromise  was  effected  on  the  suggestion  of  mediators,  and  it 
purports  to  have  been  executed  pnxsaant  to  Itiat  oompromise 
Devu  Shetti,  the  appellant,  and  Kalappa  Shetti  to  Deyi  and  Anunn, 
the  respondents.  It  then  goes  on  to  state  that,  with  the  respon- 
dents' consent,  this  appellant  and  his  brother  are  to  enjoy  the  land 
in  equal  shares  during  their  lif etimey  to  pay  XhB  Ghvemment  nnncm 
i^nt  and  protect  the  respondents,  but  that  they  are  to  have  no 
right  to  sell,  mortgage  or  lease  it  out  on  mulgaini  without  the 
respondents'  consent.  The  Judge  observes  that  the  document  evi- 
dences only  a  temporary  anangeineiiiiiiade  for  separate  enjoymeoit 
of  family  property  and  that  the  mere  fact  of  its  having  been  m 
force  for  a  period  exceeding  twelve  years  is  no  bax  to  the  respooi- 
dents  resuming  possession  if  tiiey  are  oihetrwise  lawfully  ^otitledi. 
We  ^  unable  to  concur  in  thii '^^inion.   All  the 


Digitized  by 


MADB4S  SBRIES. 


the  family  for  the  time  being  appeax  to  Imye  been  parties  to  the  Dsyu 
anangement,  which  pnrporto  to  hATe  been  made  in  adjushnent  of  a  d^yi. 
dispute  among  them  for  preserving  the  family  peace  and  protecting 
the  interests  of  all  the  parties  concerned  and  intended  to  be  in 
foroe  during  the  appellant's  lifetime.  The  aiTangement  is,  in  our 
opinion,  a  family  arrangement  made  by  all  its  m^bers  and 
intended  to  be  in  fofoe  during  the  appellant's  life,  and  even  assum* 
ing  that  the  senior  respondent  is  the  lawful  yajaman,  we  do  not 
think  that  the  kar4r  can  be  arbitrarily  set  aside  by  her.  We  are 
iafofmed  by  the  yakils  on  both  sides  that  the  kardrndma  includes 
ftU  the  property  in  dispute  in  this  appeal,  and  the  finding  that  the 
laqpondents  are  not  at  liberty  to  revoke  it  renders  it  unnecessary  to 
^^||ttznine  the  more  important  and  more  difficnlt  question,  wliether, 
I^PH^ldBirir  did  not  stand  in  their  way,  the  respondents  are  entitled 
to  assume  the  management  at  their  pleasure.  No  issue,  therefore, 
need  be  remitted  as  to  usage.  The  appeal  must  be  allowed  and 
the  decree  of  the  District  Court  reversed  so  far  as  it  decrees  any 
lands  to  the  plaintiffs,  and  the  plaintiffs'  suit  dismissed. 

In  the  circumstances  we  think  it  will  be  sufficient  to  require 
tihflt  {laintiflfft  to  pay  the  appellant's  costs  of  this  appeal. 


APPELLATE  CIVIL. 


iSKr  Charka  A.  Turner,  Kty  Chkf  JmUce^  find  Mr,  Justice 
Muttmdmi  Ayyar, 

JA  Am  OTHERS  (PLAUmFFS),  APPELLANTS,  1886. 

January  30. 

and  >  February  24. 

DEVANAYAKA.  Awn  othees  (DiFKNnAin?i),  EEspoKBEirrs.*  /^^-^ 

dHUtomhm  <3W^  *.  ^B^Mi^'oimkr^Ammimmi  of  plaint—SpeciJie  Relief     yg»  ^J^l^  /J  / 
Act,  #.  ^^^MmUrmmrp  suit  /  Q  *  • 

Suit  by      jpfaintilBi  paying  for  a  declaratioa  that  certain  proceedings  of  a 
IMriel  Temple  Qominittee  removing  tbem  from  office  aa  trustees  of  a  temple  wero  //  A  A/TV"-  t  ^f> 

Defendants  pleaded  that  the  suit  would  not  lie  because  of  misjoinder  and  alao 
becauee  further  relief  might  have  been  sought :  3  if  vTS^ 
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BSnistu  under  0.  26  of  the  Code  of  (Hvil  Ptooeduve  U10  jlnlptfflii  could  not 

V'         Bue  jointly  and  that  the  plaint  should  be  1 1  it  111  noil  ftii  ■lyUMf iiu^it,  cnyo  of  ilis 
plaintiffs  to  be  allowed  to  use  it  as  his  own  :  \ 

J7«W,al8o,  that  nnleas  there  had  been  tjttiKisM  (naltet  Inm  ottoe,  a  denlanrtaty 
•nit  would  lie. 

This  was  an  appeal  from  the  decree  of  J.  Hope,  District  J udge 
of  South  Aroot,  reversing  the  imm  of  Athiappa  Chettyar,  Sub- 
ordinate Judge  at  Cuddalore,  in  mtii  Ifo.  5  of  1883: 

The  plaintiffs^  B4m4nuj&  Ob&rjKt  and  fire  otherSt  sudd  Dem* 
ndyaka  Mudaliar,  the  President  of  the  District  DevastMnam 
Committee,  and  26  others,  for  a  declaration  that  certain  proceed- 
ings passed  on  the  23rd  December  1882  hj  the  defendants  1 — 15 
removing  the  plaintiffs  from  the  oMoe  of  dhamakartas  or  trusteea 
of  the  pagoda  of  Trivindip^ram  were  invalid.  Defendant  No.  I 
and  others  pleaded,  inter  alia,  that  there  was  a  misjoindtt  of 
causes  of  action  and  that  a  declaratory  suit  would  not  Ue. 

The  Subordinate  Judge  held  that  as  the  plaintiffs  sought  to 
cancel  one  and  the  same  order,  tihece  im.lMl  iiuiijoiQder  m 
declaratory  suit  would  lie  and,  m  Hie  iMiif^  decreed  lor  i^e 
plaintiffs. 

On  appeal  the  District  Judge  held  that  the  order  tiigmiginng 
the  plaintiffs  must  be  held  to  be  valid  Hffitil  set  aside  and  therefore 
that  the  plaintiffs  being  no  loiigor  joiai^lniflteeB  eotild  not  sam 
jointly  on  the  ground  of  having  a  common  cause  of  action. 

The  District  Judge  also  held,  for  the  same  reason,  that  plain- 
tiffs could  not  consider  themselves  to  have  been  in  office  when  the 
suit  was  filed  and  that  they  w&teihmi(m  bound  to  sue  for  farther 
relief  and  could  not  ask  for  a  deblaxation  merely  under  s.  43  of 
the  Specific  Belief  Act.    On  these  grounds  the  suit  was  dismissed. 

The  plaintiffs  appealed  to  the  High  Court  on  the  foUo^riay 
grounds : — 

1.  The  District  Judge  was  wrong  in  holding  that  the 
plaintiffs  could  not  have  sued  jointly.  They  were 
joint  trustees  appointed  by  a  single  order,  and  the 
order  now  sought  to  be  set  aside  was  passed  as 
against  them  all,  and  was  based  on  grounds  thttt 
applied  equally  to  all  and  no  one  trustee  has  su£Ferei 
an  injury  which  is  not  common  to  aU  the  otiieQk 
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2.  The  DistrictJudge  was  also  wrong  in  holdii^  TUulvttjL 
aibf  0ait  fik    deiolffiea^  w31  not  Ga*    Plaintiffs  d^vJiyaka. 
do  not  aeelt  ibt  geb  an  oflloe  or  properfy  lof  tiia  firrt 

time  in  their  own  right  from  strangers.    They  were  • 
in  office  and  are  still  in  possession  of  the  properties 
oonneoted  with  the  temple,  and  if  the  order  which 
they  asfiioA  to  he  invalid  and  which  is  the  only 
•  impediment  to  their  discharging  their  duties  be  set 

^  aside,  they  are  in  a  position  at  once  to  resume  their 

office.   They  are  therefore  not  in  a  position  to  seek 
fbor  furtlifir  rdief . 
27ie  AdtocaUmChimal  (Hon.  P.  O^SuUimn)  and  Qopdldchdryar 
for  appellants. 

Mr.  ShepMrd  and  OheUa^a  Pffldi  for  respondents. 
Oomiflel  for  appeUants  ref^ed  to  s.  28  of  the  Coie  of  Oivil 
Procedure,  Booth  v.  5raccie(l)  and  to  Chinna  Rangaiyangar  v. 
Subbraya  Mudali,{2) 

r  Counsel  for  respondents  argued  that  s.  26  of  the  Code  of  Civil 
Kroeedure  differed  from  the  English  rule  and  that  plaintiffs  if 
dinnissed  could  only  sue  for  damages  and  not  for  re-instatement. 

On  the  24th  February  the  Court  (Turner,  C  J.,  and  Muttusdmi 
Ayyar,  J.)  delivered  judgment  as  foUows  \ — • 

JiiDQMENT.-49Si0  appellants  are  the  dharmakartas  of  a  Yishnu 
Tesnple  in  the  District  of  South  Arcot  and  the  respondents  are  the 
members  of  the  Committee  appointed  for  the  District  under  Act 
of  1863  having  jurisdiction  over  the  appellants.  On  the  22nd 
December  1883  respondents  1  to  II,  13  to  16  and  the  second 
defendant  removed  the  appellants  from  the  office,  as  is  alleged,  of 
Trustees.  The  suit  from  which  this  appeal  arises  was  brought 
jointly  by  all  the  appellants  to  have  it  declared  that  their  removal 
Imh  office  was  wtthout  just  eause  and  null  and  void.  The  Judge 
considered  that  the  removal  of  each  appellant,  if  illegal,  was  a 
distinct  WTOiig  and  that  the  appellants  were  bound  to  have  asked 
to  be  re-instated  in  their  office,  and  upon  these  grounds  lie  dismissed 
the  suit  with  costs,  ohserving  that  the  appellants  were  entitled 
fkeither  to  sue  jointly  nor  to  ask  for  merely  a  declaratory  decree. 
We  agree  with  the  Judge  that  the  appellants  are  not  at  liberty  to 
fine  together,  for  the  wrongful  dismissal  of  each  of  them  is  a 


(1)  2  Q,B,D.,  496.  (2)  3  MaLC.E.,  338. 
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tUuJMjjL  dirtmot  wrong  fonnuig  a  aepftrate  Ottuse  d  actiim  ii^iM 
DbyanXtaka.  P^^iui  entitled  to  join  in  one  suit  aft  plaiatiSs  under  s.  26  of 

the  Code  of  Civil  Procedure  arc  persons  in  whom  the  right  to  the 
relief  claimed  is  alleged  to  exifit,  whether  jointly  or  severally  or  in 
the  aitenutiTe,  in  respeet  ol  ik$  mme  eaurn  tfaefim*  Tim  JmsmA 
AdTocate-Oeneral  who  appeared  for  tiid  appellaate  quoted  Bocik  ^ 
V.  Brisrocjl)  and  referred  to  the  nde  framed  under  the  Judicature 
Act,  Order  XVI,  Rule  I.  The  words  of  limitation^  viz.,  in  r^ect 
of  the  same  cause  of  adioUi  which  aare  tomi  in  s.  26  (rf  the  Code 
of  Civil  Procedure,  are  not  to  be  found  in  the  rule  oited,  and  &e 
absence  of  such  words  of  limitation  is  noticed  as  an  argimient  in 
favour  of  the  plaintifis  in  the  case  on  which  relianoe  is  placed. 
We  do  not,  however,  thiak  that  the  Judge  was  right  in  saying 
that  the  appellants  weare  hound  to  have  adced  to  be  xe»instated  ia 
their  office  and  that  a  declaratory  suit  could  not  be  maintained 
under  the  proviso  of  s.  42  of  the  Spedfic  Belief  Act.  This  pro- 
vision of  law  no  doubt  diieots  that  the  Court  shall  not  make  a 
declaration  of  title  when  the  plaintifi,  being  able  to  seek  further 
relief  than  a  mere  declaration,  omits  to  do  so.  But,  if  A  is  in 
possession  of  certain  property  and  B  denies  his  title  and  requires 
A  to  deliv^  it  to  him,  A  may  olaixn  a  deolaration  of  his  right  to 
hold  the  property— (lUusfcration  G^).  It  follows  that  if  A  is  in 
possession  of  a  certain  office  and  B  requires  him  to  surrender  it, 
A  may  sue  for  a  declaxation  of  his  right  to  continue  in  it,  mdeflB 
he  has  aotually  been  ejected  ixom  tihe  perloKinanoe  of  its  duiisSr 
or  the  enjoyment  of  ita  emoluments.  Pofisession,  whether  it  is  of 
property  or  of  an  office  may  be  regarded  either  as  a  physical  fact, 
or  in  contemplation  of  the  legal  right  to  it,  and  it  is  in  the  fonnfir 
sense  it  should  ;be  understood  in  ooming  to  a  finding  unAair 
B.  42  as  to  whelher  the  plaintiff  is,  or  is  not»  aUe  to  seek  further 
relief.  It  may  be  observed  that  the  term  relief  presupposes  the 
actual  withholding  of  the  fruit  of  the  right  of  which  a  deolaration 
is  sought,  and  not  its  mere  deniaL  A  declaratory  decree  is  all 
that  a  plaintiff  requires  when  he  has  no  need  of  the  assistance  of 
the  Court  to  replace  liim  in  possession.  The  Judge  is  in  error  in 
failing  to  make  a  distinction  between  offices  from  which  the  ofEoe- 
bearer  for  the  time  being  may  be  lawfully  ejected  directly  he  it 
dismissed,  and  the  offices  which  the  offioe-bearer  may  pomst  in 

(1)  2a.B.D.,  496, 
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Uding,  until  he  is  ejected  by  a  Court  of  Jostioe  though  at  his  BiiiiK^jA 
mk  and  sabjeofc  to  the  legal  oonsequenoes  of  suoh  oonduot.  DxvANiTAKAv 
TbB  zesiilt  is  that  the  ohjeotion  to  the  misjoinder  of  the 
itilfe  ought  to  prevail  and  the  objection  to  the  suit  being  for 
msre  declaration  of  right  ought  to  be  overruled.   As  the  mis^ 
of  plaiatifis  is  only  a  plea  in  abatement  and  rather  to  the 
form  than  the  substance  of  the  action,  it  ought  not  if  possible  to 
defeat  the  action  altogether,  unless  the  defendant  has  been  pre- 
judiced in  this  case.    The  plaint  may  he  amended  as  if  it  were 
brought  by  some  oo»  of  the  plaintiflb  in  reqpeet  of  his  removal  only, 
iad  we  see  no  objection  to  the  amendment.   It  is  provided  by 
8.  26  of  Act  XIV  of  1882,  that  "Judgment  may  be  given  for 
one  or  more  of  the  plaintiffs  as  may  be  fmnd  to  be  entitled 
'iri&ei^  for  sach  nfief  as  lio  or  they  nmy  be  entitled  to,  without 
any  amendment/'   Thu.  provision  is  obviously  based  on  the 

Kple  that  the  misjoinder  of  a  party  as  plaintiff  to  whom  the 
claimed  could  not  be  awarded  whilst  there  are  others  to 
f  it  might  be  flfwaided,  is  a  meore  delect  of  form  which  is  not 
hUi  to  tiid  action.   The  oontention  of  the  appellants'  Coxmsel  that 
le  plaint  oiight  to  be  treated  as  that  of  the  first  plaintiff  or  any 
other  plaintiffs  is,  we  think,  entitled  to  weight.  We 
the  suilJor  disposal  on  tiie  merits  and  direct  the  Judge 
the  plaint  lo!r  amendment  allowing  one  of  the  plaintiffs 
'use  it  as  his  own  and  requiring  the  others  to  put  in  separate 
The  costs  incurred  hitherto  will  abide  and  follow  the 


APPELLATE  CRIMINAL. 

re  Sir  Oharh$  A.  Turner,  Kt,,  Chief  Justice ,  and 

.  Mr.  Jmiiee  Hutchins.  ^ 

NATHUD  BI  (Compladtant),  jgg^^ 

against  December  11. 

JAFAR  HUSAIN  (Defbndant)  *    ^  M^'ie. 


Armij  Arf.,  1881  (44  ^  io  Vid.,  c.  58),  Section  11. V  fTl^^* 
Ho  of  the  Army  Aot,  1881,  ia  not  applicable  to  soldiers  of  Her  Majesty's 
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Nathtjd  Bx  This  was  &  case  referred  to  the  High  Court,  under  s.  432  of  the 
Jap'ab  Criminal  Proeednre^  by  Colonel  T.  Weldon^  Chief  Prad- 

HusAur.    dency  Magistrate  of  Madras. 

The  case  was  stated  as  follows  : — Complainant  holds  an  ordesi 
duly  granted  by  a  Magistrate  under  s.  488  of  the  Code  of  Cnminal 
Procedure  directing  def  endaiit  to  pay  bar  a  mantUy  earn  of  rupee 
one  and  annas  eight  for  the  maint^naxioe  of  defeiddant's  illegiti- 
mate child.  The  order  not  hn  ving  been  complied  with,  complainant 
has  taken  proceedings  in  the  Presidency  Magistrates'  Court  to 
enforce  it. 

The  case  was  posted  for  hearing  oa  theSodSIigr  188^  wd 

the  following  order  was  then  passed  : — 

Complainant  on  3rd  March  1884  obtained  an  order  from  a 
Presidency  Magistrate        Mir  Ansaar-iid-din)  directing  d^wd-  • 
ant,  who  is  a  sepoy  of  the  22nd  Beg^ment  Madras  Native  Infttifagr, 
to  pay  her  one  rupee  and  eight  annas  monthl>^  for  the  majntftnanoe 
of  defendant's  illegitimate  child,  named  Hamida  £i. 

The  order  not  having  been  oomplied  with,  complainaat  aow 
seeks  to  enforce  it  by  process  of  this  Court. 

Defendant  being  a  soldier  of  the  regular  forces,  a  copy  of  the 
order  in  question  should,  when  passed,  have  been  submitted  throiigh 
the  Local  Government  for  the  osders  of  a  Secretary  of  State  bk 
accordance  with  s.  145  of  the  Army  Act.  That  oonxse  will  aav, 
be  adopted,  and  it  is  ordered  accordingly. 

(Signed)        T.  Weldon,  Colonel, 

Chief  Presidency  Magistrate. 

As  appears  from  the  proceedings  of  Govenmient,  dated  10th 
July  1884,  No.  3312,  Military,  tht  Local  Gbvemment  referred 
the  matter  to  the  Military  authorities  who,  acting  on  the  opinion 
of  the  Judge  Advocates-General  of  the  Bengal  and  Madras  Anny, 
•  state  that  "  the  whole  tenor  of  8.  145,  Army  Act,  shows  tliat  it 
has  no  relation  to  Native  soldim."  * 

In  this  opinion  the  learned  Advooafie-General  of  Bladns 
"  concurs." 

Broadly  stated  s.  145,  Army  Act,  provides  (1)  that  a  soldier 
of  the  regular  forces  shall  ^be  liable  for  the  maintenance  of  his 
wife  and  of  his  children,  legitimate  and  illegitimate,  to  the  sane 
extent  as  though  he  were  not  a  soldier,  but  imposes  conditionB  to 
prevent  this  purely  civil  liability  being  enforced  in  such  a  suumet 
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as  woTild  weaken  the  defensive  power  of  the  State  by  withdrawing  Nathttd  Bi 
a  fighting  mam  from  the  ranks,  or  by  depriving  him  of  the  means  j^^'ab 
ol  dischaifing  his  duty  effidently.   Ai'iihe  same  time  provision  Hubain. 
is  made  that  just  claims  against  a  soldier  shall  be  satisfied  in  a 
manner  consistent  with  the-  exigencies  of  military  service,  so  in 
this  view  (2)  it  shall  be  the  duty  of  the  Secretary  o?  State,  on 
being  fnidMi^  with  a  copy  of  mf  ^h&(sie&  or  order  passed  against 
a  soldier  for  the  maintenance  of  such  soldier's  wife  or  children,  to 
airange  that  a  certain  portion  of  the  soldier's  pay  shall  be  appro- 
priated to  the  satisfaction  of  the  decree,  and  (3)  where  a  proceeding 
it  institiiied  agiinst  a  soMldi  W  inibioe  Ms  liability^  if  the  soldier 
be  serving  out  of  the  jurisdiction  of  the  Court  having  cognizance 
of  the  complaint,  a  suflScient  stun  must  be  lodged  with  the  process 
to  pay  the  expenses  of  his  attendance  before  the  Court ;  and  in  no  • 
eiM  oan  any  prooeni  be  efieetite  if  Ihrfloldier  is  under  orders  for 
ft»eign  service. 

The  Magistrates  have  already  been  instructed  (G.O,,  dated 
28th  September  1881,  No.  5149,  Militwy,  and  8th  October  1881, 
No.  2070,  Judicial,)  that  Natives  of  ^India  are  ^*  Soldiers  of  the 
Eegular  Forces  "  within  the  meaning  of  the  Army  Act. 

This  ruling"  was  passed  on  a  reference  made  by  the  Government 
of  Bombay  to  the  Government  of  India  in  respect  to  the  illegal 
pnrehaae  of  a  medid  from  a  sepoy  of  the  24th  Begiment  (Bombay) 
Native  Infantry,  the  Magistrate  bdbrd  whom  the  charge  was  laid 
stating  that  he  was  not  aware  of  any  provision  of  law  enabling 
him  to  deal  with  persons  who  buy  necessaries  from  the  Native 
soldiery.  The  Judge  Advooate-Genaral  of  i3ie  Army  in  Bengal 
thus  reviewed  that  case : — 

Upon  a  proposal  being  made  for  the  passing  .of  a  special 
enactment  to  suit  such  a  case,  the  Government  of  India  consulted 
the  Liegifilative  Department  respecting  the  necessity  for  this 
measure,  with  the  result  that  the  Legislative  Department  expressed 
the  opinion  that  s.  85  of  the  Mutiny  Act  (38  Vict.,  c.  7)  is  applicable 
to  a  «se  of  purchasing  necessaries,  &c.,  from  Native  soldiers  of 
Her  Majesty's  Indian  Army,  for  zeafions  that  were  given.  The 
Government  of  India,  adopting  this  opinion,  communicated  the 
decision,  by  letter  from  the  Military  Bepaiiment,  No.  276  S,  of 
the  8th  June  1878,  to  the  address  of  the  Adjutant-General.  The 
decidon  was  further  couunxuiicated  by  the  Government  to  the 
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Nathxtd  Bi  Seeretary  of  State  for  India  in  two  separate  despatches  (No.  211, 
Ja^'ab     of  15th  July  1878,  and  No.  «56,  of  27th  July  1879),  aad  in  both 
HuBADf.  Secretary  of  9tei«,  iip(m  tiie  advioe  of  t^l^  niMsa 

of  the  India  Office  and  vnih  the  concurreiioil  of  the  Secretary  of 
State  for  War,  replied  in  substaaoe  (No.  355,  of  5th  December 
1878,  and  ^o.  339,  of  Ndvifiibae  1879)  that  the^id  Soldiitf 
in  the  85th  section  of  the  Mmtiaj  Act  amitbe  beldto  iabkoA' 
soldiers  who  are  Natives  of  India.  This  decision  applies  to  the 
149th  section  (section  156,  Ajfmj  Act,  1881)  of  the  Army  Discipline 
and  Regulation  Act,  wbifih  oontains  the  pzovisions  coireepondiiig 
to  the  foregoing  section. 

But  the  application  of  the  149th  section  of  the  Amy  JXsA 
pline  and  Kegulation  Act  to  Native  soldiers  rests  upon  a  yet 
stronger  basis.  Section  169  of  the  Act  makes  all  soldiers  of 
the  regular  forces  subject  to  the  Adt,  and  by  section  181,  Hor 
Majesty's  Indian  forces  are  included  among  Her  Majee^fb  regu- 
lar forces;  again  section  172  (section  180(2),  Army  Act,  1881)  # 
makes  special  provision  for  the  application  of  the  Act  to  those 
officers,  soldiers,  or  followers  vi^6  may  be  Natives  of  IndiA.  E!v«x 
person,  therefore,  who  purohases,  receives,  or  otherwise  dispoM 
of  the  necessaries,  clothing  equipment,  Ac,  of  a  Native  soldier, 
is  liable  upon  summary  conviction  (for  which  see  Army  Discipline 
and  Regulation  Act,  t.  181,  page  112)  (section  190,  pages 
163.184,  Army  Act,  1881)  to  the  penalties  srt  out  in  the  '^^Mt 
section  of  the  Act  a^  modified  by  Act  VII,  1867,  in  aooordanoe 
with  the  power  conveyed  by  the  same  section." 

A  circular  in  accordance  with  the  above  opinion  was  issued 
by  His  Excellency  the  Oomm&iider4ib*C9iief  of  India,  copy  being 
sent  by  the  Government  of  India  to  this  Government  and  by  Hii 
latter  communicated  (G.O.,  dated  8th  October  1881,  No.  2070, 
Judicial)  to  all  District  and  Presidency  Magistrates  for  guidance. 

In  November  1881,  a  claim  was  made  in  the  Mftdzas  Fresi* 
dency  Magistrates'  Court  for  enlbx^dement  of  a  maintesianoe  |pdflr 
against  a  member  of  the  Camatic  Artificer  Company — a  purely 
local  corps  composed  of  Eurasians,  but  the  members  of  which  an^ 
it  seems,  attested  under  the  English  Army  Act. 

In  that  case  I  ex]^ressed  an  opinion  that  the  provisionii 
s.  139  of  the  Army  Discipline  Aot^  1879  (s.  Itf,  Assiij  AM^ 
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k  1881)  applied^  but  that  I  had  not  been  able  to  ascertaui  what  Naibud  3i 
Mulihorityy  if  mj,  in  this  oountiy  lepresentBthe  Seoietaiy  of  State 
Ppferfhe  pmpoeei  of  a.  138,  Axmjf  Disoipline  and  Begnlation  Act,  Hvsaot. 
1879 1  or  what  pTOoedure  should  be  adopted  in  India  in  oases 
sofih  as  are  referred  to  in  that  section.   I  therefore  requested 
isfltTuotion  as  to  what  course  ^should  be  followed  ia  India  by 
(Svil  Otnnts  wkm  deesees  m  osders  are  passed  by  such  Courts 
kunder  s.  139  of  the  Army  Discipline  and  Regulation  Act,  1879 
"(section  145,  Army  Act,  1881). 

My  letter  to  Government  was  submitted  to  the  Advocate- 
who  advised  Chmmmeiit  thus With  reference  to  the 
Governments  No.  1858,  dated  the  17th  November  1881, 
n  the  letter  of  the  Chief  Presidency  Magistrate,  Madras,  to 
f  Secretary,  dated  the  14th  November  1881,  No.  288, 
oomrse  ]pr^cribed  in  s.  139  of  the  Army  Discipline 
rtion  Act  nmst  be  followed  when  decrees  or  orders  are 
by  the  Civil  Courts  in  India  to  which  the  section  applies, 
corresponding  section  in  the  present  Act  (44  &  45  Vict., 
is  8.  145.  A  MEHefwliat  omilar  provision  was  contained 
in  the  Tlft||ii|  Act,  s*  106,  but  the  power  given  in  the  Army 
Discipline  and  Regulation  Act  to  a  Secretary  of  State  to  make 

Kages  was,  by  the  Mutiny  Act,  given  to  the  Secretary  of 
for  War.  I  iMsk  a  copy  of  the  order  or  decree  should  still 
|fe  to  tiie  Secratafy  of  State  for  War.' ' 

In  the  present  case  {Natlmd  Bi  v.  Jqfar  Htmin)  the  opinion 
of  the  Judge  Advocate-General  of  the  Army  in  Bengal  was,  it 
^  oonmiunioated  by  telegraph,  and  no  reasons  are  stated  for 
>n  anived  aft  bj  that  officer  beyond  a  general  allusion 
tenor of  mctim  145|  Army  Act. 

The  "  tenor  "  of  s.  145,  Army  Act,  1881,  is,  I  respectfully 
bmit,  that  which  I  have  set  forth  above.   There  may  be  some 
ir  details  which  would  be  difficult  of  application  to  the  oir- 
oeB  of  servioe  in  this  oonntry,  but  these  difficulties  are  not 
confined  to  the  Native  soldiery,  and  they  are  none  of  them  impos- 
sible if  the  section  be  used  so  far  as  applicable.   Even  the  allusion 
a  daily  rate  of  pay  is  mere  matter  of  account,  and  the  conver- 
o{  Britijsh  into  looal  maemey^  is  provided  for  by  section  169. 
tnagr  be  oontended  that^  if  strictly  construed,  the  word 
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VinrvD  Bi  ^  Seijeitiit "  does  not  include  the  oorresponding  rank  in  the  Native 
Amy,  but  it  oaanot  be  disputed  that  tbe  w«vd9  "  my  dSm 
Bv*^-  soldier inolude  a  Native  soldier,  and  eren  tlie  xeinEwee  to  tbe 
rank  of  serjeant  is  for  purposevS  of  comparison.  As  regards  tiie 
Civil  Tribunal,  s.  190,  Army  Act,  1881,  defines  the  meaning  of 
''Civa  Court"  and  the  ''Court  of  Summwj  JxiaiBSifaim*'  m 
applied  to  India. 

The  view  I  took  was,  that  defendant  being  undoubtedly  a 
'  "Soldier  of  the  Begular  Force  s witliin  tlie  meaning  of  the  Army 
Act,  1881,  the  provisions  of  that  Act  aie  applicable  to  bim^  sub- 
ject only  to  the  modifications  specified  in  s.  180.  I  coitti  M 
nothing  in  the  tenor  of  s.  145,  Anny  zlct,  1881,  which  rendeacs  it 
impossible  of  application  to  Native  soldiers  equally  with  European 
soldiers  of  Her  Majesty's  Indian  forces,  and  the  policy  of  the  law 
is  referable  to  the  whole  army  without  distinstion  of  rafi9. 

In  the  ciroumstances  noted  above,  I  think  il  babhi^ 
passing  a  final  order  for  the  levy  of  the  amount  due,  by  i 
action  under  s.  488  of  the  Code  of  Criminal  Prooadure, 
might  result  in  the  imprisonment  of  the  soldier,  to  rtrtfrthe  < 
under  s.  432  of  the  Code  of  Criminal  Procedure  for  ilig  i^fSsai^  of 
the  Honorable  Judges  of  the  High  Court  on  the  question  whether 
or  not  the  provisions  of  s.  145  of  the  Army  Act,  1881,  apply  t4 
Natives  serving  in  Her  Majesty's  Indian  forces  ? 

Further  proceedings  in  this  matter  have  been  stayed  peffiffing 
the  decision  of  their  Lordships  on  the  question  now  xmpiMstfuIly 
submitted  to  them. 

The  Advocate-General  (Hon.  P.  O^Snlliran)  and  the  Gotem^ 
ment  Pkader  (Mr.  Shephard)  appeared  on  behalf  of  Government. 

The  judgment  of  the  Court  (Turner,  C.J.,  and  ^OTGaxHV 
J.)  was  delivered  by 

Turner,  'CJ^^The  19Ath  section  of  tbe  Akh^  Aot,  18ai| 
prescribes  that  in  that  Act,  if  not  inconsistent  witb  tibe  ocmtcriii 
the  expressions  "regular  forces"  and  Her  Majesty's  r^ular 
forces  "  shall  inolude  Her  Majesty's  Indian  forces  subject  to  the 
modifications  in  the  Act  oontained.  Those  modifii3atipi»  ac!i 
declared  in  the  180th  section  Of  the  Act.  Th^  h  ns^liBSi^i^^ 
that  section  whieh  prohibit  the  application  to  w^Skm^  Wlf- 
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*  44  &  45  Vict.,  c.  58,  g.  145— 
{!  .)  A  soldier  of  the  regular  forces  shall  he  liahle  to  contrihiite  to  the  maiate- 
nance  of  his  wife  and  of  his  children,  and  also  to  the  maintenance  of  any  bastard 
du^^  of  whic^  he  may  he  proved  to  be  the  father,  to  the  name  extent  as  if  he  were 
act  a  soldier  ;  but  execution  in  respect  of  any  such  liability  or  of  any  order  or  deeree 
in  respect  of  such  maintenance  shrill  not  issue  against  his  person,  pay,  ai-ms,  ammu- 
nition, equipments,  instruments,  regimental  necessaries  or  clothing ;  nor  shall  he  be 
liable  to  be  punished  for  the  offence  of  deserting  or  neglecting  to  maintain  his  wife 
(Jr  family,  or  any  member  thereof,  or  of  leaving  her  or  them  chargeable  to  any  union, 
parish  or  place. 

(2.)  When  any  order  or  decree  is  made  under  any  Act  or  at  common  law  for 
payment  by  a  soldier  of  the  regular  forces  either  of  the  cost  of  the  maintenance  of 
his  wife  or.  child,  or  of  any  bastard  child  of  whom  he  is  the  putative  father,  or  of 
the  cost  of  any  relief  given  to  his  wife  or  child  by  way  of  loan,  a  copy  of  such  order 
or  decree  shaU  be  sent  to  a  Secretary  of  State  and  in  the  case — 
(a)  Of  such  order  or  decree  being  so  sent ;  or 

{b)  Of  it  appearing  to  the  stitisf action  of  a  Secretary  of  State  that  a  soldier 
of  the  regular  forces  has  deserted  or  left  in  destitute  circumstances, 
without  reasonable  cause,  his  wife,  or  any  of  his  legitimate  children 
under  fourteen  years  of  ago,  the  Secretary  of  State  may  order  a  portion 
not  exceeding  six  pence  of  the  daily  pay  of  a  non-commissioned  officer 
who  is  not  below  the  rank  of  sergeant,  and  not  exceeding  three  pence 
of  the  daUy  pay  of  any  other  soldier,  to  be  deducted  from  such  daily 
^  pay,  and  to  be  appropriated,  in  the  first  case,  in  liquidation  of  the 
sum  adjudged  to  be  paid  by  such  order  or  decree,  and  in  the  second 
case,  towards  the  mJiintenance  of  such  wife  or  children,  in  such  manner 
ae  the  Secretary  of  State  thinks  fit. 
(5.)  Where  a  proceeding  is  instituted  against  a  soldier  of  Uw.  regular  forces 
under  any  Act,  or  at  common  law,  for  the  purpose  of  enforcing  agitinst  him  any 
such  liability  as  above  in  this  section  mentioned,  and  such  srldier  is  quai-tered  out 
of  the  jurisdiction  of  the  Court,  or,  if  the  proceeding  is  before  a  Court  of  Summary 
Jurisdiction,  out  of  the  petty  sessional  division  in  wliich  the  proceeding  is  insti- 
tttted,  the  process  shall  be  ser\'ed  on  the  Commanding  Officer  of  sut:h  soldier,  and 
such  service  shall  not  be  valid  unless  there  bo  left  therewith  in  the  hands  of  thd 
*  'ommanding  Officer  a  sum  of  money  (to  be  adjudged  as  costs  incurred  in  obtaining 
he  order  or  decree,  if  made  against  the  soldier)  sufficient  to  enable  him  to  attend 
the  hearing  of  the  case  and  return  to  his  quarters,  and  such  sum  may  bo  expended 
by  the  CJommanding  Officer  for  that  pur[>ose  ;  and  no  process  whatever  under  any 
Act  or  at  common  law  in  any  proceeding  in  this  section  mentioned  shall  be  valid 
against  a  soldier  of  the  regular  forces,  if  served  after  such  soldier  is  under  orders  for 
» beyond  sea. 


VOL.  Vni.]  MADEA^  SERIES.         ^  m 

Majesty's  Indian  forces  of  section  145,*  It  remains  to  be  oonBi«  Matkto  Bi 
dered  whether  it  is  inconsistent  with  the  context  to  place  on  the  Jataa 
term  "  regular  forces  ^'  in  section  145  the  interpretation  presoribed 
¥y  s^ion  190.  It  is  clear  that  not  only  is  there  nothing  in  the 
first  clause  of  the  section  inconsistent  with  such  an  interpretation, 
but  the  reason  for  the  provisions  of  that  clause,  prohibiting  the 
ime  of  execution  in  respect  of  an  order  for  maintenance  against 
the  person,  pay,  anns,  &c.,  of  a  soldier,  obtains  more  strongly  in 
this  country  than  in  the  United  Kingdom,  inasmuch  as  there  is 
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NAnvD  Bi  greater  probability  that  tiie  Berviees  dt  the  flddier  may  te  tiMiuiwd 
Ji^rai     on  active  duty. 

HviAzv.  If,  as  we  think  caDnot  be  questioned,  the  provisions  of  clause  1 
of  the  section  are  not  inconsistent  with  the  prescribed  interpretation, 
dause  2,  so  far  as  regixds  the  Ooiut  making  the  order,  is  impera- 
tive—and there  iB  nothing  obviously  inconsistent  with  the  inter- 
pretation in  that  part  of  the  clause ;  indeed  it  may  be  argued  that 
the  term  a  Secretary  of  State  was  used  so  as  to  include  the 
Secretary  of  State  for  India»  to  whom  a  Court  of  Brituii  India 
would  directly  report.  The  provisions  of  this  clause,  conferring  a 
discretionary  power  on  the  Secretary  of  State,  are  also  not  incon- 
sistent with  the  interpretation  prescribed ;  the  term  "  daily  pay  " 
might  be  interpreted  to  mean  Urn  qntiib  <of  tiie  monthly  pay  due 
for  each  day,  and  the  term  Serjeant  ^'  as  implying  in  tbe  case 
of  Her  Majesty's  forces  in  India  the  corresponding  rank  ;  but  it 
would  clearly  be  most  inconvenient  that  a  reference  in  every  case 
in  which  an  order  is  paifM  tgttiiist  a  sepoy  be  made  to  Qm 
Secretary  of  State  in  England,  and  it  is  more  probable  Qmt,  had 
there  been  an  intention  that  the  section  should  apply  to  a  soldier 
of  the  Indian  forces,  some  authority  in  British  India  would  have 
been  substituted. 

In  the  third  clause  there  are  esipressions,  which  are  inoonsiflteat 
with  the  prescribed  interpretation  of  the  term  *  regular  forces/ 
Although  the  Court  of  the  Presidency  Magistrate  is  a  Court  of 
Summary  Jurisdiction  mXhm  ike  meaning  of  the  Aot^  sectioa  190j 
it  iB  not  situated  in  any  "  Petty  Sessional  Division/'  The  final 
provision  declaring  any  process  mentioned  in  the  section  invalid, 
if  served  after  the  soldier  is  under  orders  for  service  beyond  the 
seas,  out  of  the  TTnited  Kingdom,  the  Channel  Islands  and 
the  Isle  of  Man,  is  inconsistent  with  the  interpretation  of  tiba^sjigp 
'^regular  forces"  as  including  Her  Majesty's  Indian  forces,  who 
are  enlisted  in  places  beyond  the  seas  and  ordinarily  serve  there. 

Looking  to  the  ooaitezt,  we  IkiW  thai  tiie  section  aa  a  whole 
does  not  apply  to  soldiers  of  Her  Majesty^s  Indian  iofoeBk  i&d  9i» 
Chief  Magistrate  will  be  informed  SM)coxdingly* 


APPELLATE  CIVIL. 

^  Jfn  JmHee  Muttmdmi  Ayya/r  and  Mr,  JmUee 

Hutchim, 

MfBfAKSHI  (Plaintiff),  AmLUHT,  1886. 

March  6,  9. 

and   


1^ 

C 


AND  ANOTHER  (DEFENDANTS,  NoS.  1  AND  2),  RESPONDENTS.* 


^^mi£rocedwe  Cod$j  $$,  59,  63,  138,  \ZQ—Appeatr— Rejection  ofdocumentt 

CerUm  docaments  having  been  allowed  by  the  District  M{Lii8if  to  be  filed  by 
idaintifl  during  the  trial  of  a  suit,  the  District  Judge,  on  appeal,  held  that  he 
homdto  itanke  them  off  the  file  on  ^  gnmnd  ^t  they  were  sotted  with 
pbiot  nor  entered  in  any  list  annexed  to  the  plaint,  and  because  the  Mfinsif 
not  recorded  any  reason  for  admitting  them : 
MM^  that,  as  the  documents  had  been  admitted  in  eyidenoe  by  the  Lower  Oourt, 
^tle  Appellate  Court  was  bound  to  consider  them. 


8  was  an  appeal  from  the  decree  of  J.  H.  Nelson,  District 
^udge  of  Chin^^leput,  reversing  the  decree  of  T.  Chellappa  Ndya- 
,  Difltriot  H^umif  of  Paiiama]ai^  m  suit  529  of  1883. 
The  plaintijS  Minakshi  sued  the  defendants,  Y^lu  Pillai  and 
two  others,  to  recover  Es.  1,380-7-3,  balance  due  on  a  pronussory 
note  executed  by  Annas^mi,  deceased  father  of  defendants,  Nos.  1 
and  2,  and  elder  brother  of  dafendaat  No.  3. 
The  MAnsif  decreed  for  plaintiff. 

The  defendants  appealed,  inter  alia^  on  the  ground  that  the 
had  improperly  admitted  certain  documents  in  evidence 

of  plaintiflPa  claim. 
District  Judge  xeversed  the  decree  of  the  Mdnsif,  renxark- 
hifl  judgment — 
•^Exhibits  C  to  J  and  L  to  N  were  improperly  received  by  the 
Oonrt.  No  ]ist  of  dooaznents  was  put  in  with  the  plaint, 
Iboagh  iqpparently  there  was  nothing  to  prevent  the  plaintiff  from 
obe^Qg  the  law ;  and  no  reason  for  the  Lower  Court  overlooking 

 1  ' 
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ICiMAxtHi  thiB  Qmifldon  appean  on  Qxe  reoord.  I  aia  bonsd  to  ibSv  iA  '^ 
these  documents  of  the  record/' 

The  plaintiff  appealed  to  the  High  Court. 

Bhdshyam  Ayyangdr  and  Kalidna  Edma  Ayyar  for  appellant. 

Mr.  Tarrant,  Ourumurti  Ayyar  and  Saddsim  Ayyar  for 
respondents. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Muttusami  Ayyar  and  Hutchins,  JJ), 

Judgment: — This  suit  was  brought  by  the  appellant  on  the 
documents  A  and  B  whush  were  duly  filed  with  the  ^b9tiil&  At 
the  hearing  the  appellant's  fourth  witness  produced  on  summons 
exhibits  C  to  her  fifth  witness  H  and  and  her  sixtii  wit&eBB 
KtoN. 

The  whole  of  these  exhibits  C  to  N,  with  the  siiigle  ^(rteptiogi 
of  K,  have  been  "  struck  off  tlie  record,"  by  the  District  Judge, 
as  not  having  been  entered  iu  any  list  attached  to  the  plaint 
and  on  the  ground  that  the  Munsif  had  recorded  no  reason  for 
allowing  their  admission.  Now  the  majority  of  t3i60e  exMbifii^ 
including  K,  were  simply  put  in  evidence  for  the  comparison  of 
Annasdmi's  signature  thereto,  with  his  alleged  writing  in  A  and  B. 
0,  however,  is  stated  to  contain  an  admission  of  the  debt  by  the 
deceased  Annasdmi,  while  D  and  E  contain  a  iiimktf  ftdsufliQDt 
by  the  respondent  No.  1  and  F,  which  the  ze^ondoBl-lio.  1 
admits,  has  been  filed  to  support  D  and  E,  by  compmammt  the 
handwriting. 

The  District  Judge  has  not  stated  under  what  ms/Sm 
Code  he  considered  that  these  exhibits  could  be  absolutely  ignored. 
Section  69  certainly  does  require  a  plaintiff  to  file  with  his  plaint 
a  list  of  all  the  documents  on  which  he  reliesy  Le,,  whioli.  ke  m  tkeaa 
in  a  position  to  bow  to  be  essential  to  his  cas^  whefiliiar  in  lam 
possession  or  power  or  not ;  but  this  eannot  apply  to  documents 
tendered  merely  for  comparison  of  handwriting.  Section  63  states 
the  penalty  for  omitting  to  file  such  a  list.  No  doonii&ffat  whicb 
ought  to  have  been  entered  in  such  a  list  shall  \m  leaved  in 
evidence  at  the  hearing  without  the  leave  of  the  Court.  With 
regard  to  that  it  is  enough  to  say  that  the  Munsif  did  allow  the 
documents  to  be  filed.  Eitiier  there  was  an  objeotidxi  tnaed;  wUiik 
was  overruled,  or  they  were  laot  objected  to :  iMad  in  ipther  oaae  we 
do  not  think  it  open  to  the  Appellate  Court  to  xeixuk  to  wmAMt 
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their  value.  OosAain  Tota  JRam  y.  Bc^'a  Biekmunee  Bullub,{l)  mnyikum 
JBanoaman  Singh  v.  FeU.{2)  ^ 

Beferenoe  has  been  made  to  ss.  138  and  139,  but  with  regard 
to  theee  it  is  sufficieait  to  say,  first,  that  it  is  very  doubtful  whe- 
ther any  of  these  documents  can  be  said  to  have  been  in  the 
possession  or  power  of  the  plaintiff  herself,  and,  secondly,  that  there 
is  nothing  to  show  that  the  plaintiff  was  called  upon  to  produce  her 
documents  at  the  first  hearing.  It  is  only  documents  which  ought 
to  have  been  produced  at  the  first  hearing  that  can  be  absolutely 
excluded  under  s.  139  and  documents  need  not  be  produced  at  the 
first  hearing  imless    called  for  by  the  Court/' 

We  consider  that  the  District  Judge  is  bound  to  consider  the 
dmmmaDttary  evidence  and  to  give  it  such  weight  as  it  deserves. 
With  regard  to  K,  it  has  been  pointed  out  that  the  witness  who 
produced  it  did  so  under  a  summons,  but  it  is  not  likely  that  this 
wiU  materially  affect  the  view  which  the  Judge  has  taken  of  it. 

We  refer  to  the  Judge,  on  the  whole  evidence^  the  issue. 
Whether  the  documents  sued  on  are  genuine,  and,  if  so,  what  is 
tfae  amount  due  to  the  plaintiff?  With  regard  to  the  ninth  ground  of 
appeal  and  C.M.P.  687  of  1884,  the  application  for  the  adi^fiissio^ 
of  ^e  documents  should  be  made  to  the  District  Judge.  We  will 
only  say  that,  if  th6  allegations  made  in  the  ground  of  appeal 
aare  oorrect,  the  documents  ought  to  be  admitted. 

The  District  Judge  is  requested  to  submit  his  finding  on 
the  above  issues  to  this  Court  within  six  weeks  from  the  date  of 
leeeiving  this  order  wheii  10  days  will  be  allowed  for  filing 
dbjeetions. 


(1)  18  M.I.A.,  77. 


(2)  N.WJP.,  1868,  p.  148. 
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APPELLATE  CIVIL. 


Befo/re  Mr.  Jmiice  Suiehim  and  Mr.  Jmtica  BrmtiL 
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UHAHAHESWABA  (IWrnKP),  ATPiiun 


Hindd  law — Mone>j  decree  against  father — Attachment  of  tons'  iherei. 

In  a  suit  brought  against  the  father  of  a  Hindti  family  and  Iiu  eldaife  tOB,  on  % 
bond  executed  by  the  loimer,  by  whidi  famiiy  ptopeity  liM  ^egptdsmmAxA  at 

security  for  the  repajment  of  the  debt,  decree  was  passed  against  tbe  father  only 
and  hiit  tshare  of  the  property  was  declared  liable  to  be  sold.  In  execution  of  this 
decree,  family  property  was  attached,  but,  on  the  intervention  of  the  younger  aOBii 
the  attachment  was  B«t  adde  as  to  their  shares.  In  a  suit  broii|^  by  the  ilocJW 
holder  to  establieh  his  right  to  sell  the  younger  flons*  shares  m  nttslulioii  of  Hm 
decree  against  their  father  : 

Held^  that  so  far  as  the  younger  sons  were  concerned  the  decree  must  be  traftled 
as  a  decree  for  money  against  the  father  and  that  all  that  could  be  flolii  i&  esMoiiQil 
of  the  decree  against  the  father  was  the  share  of  the  father. 

Tiiis  was  an  appeal  from  the  decree  of  (q^.  D.  Irvine,  Acting 
District  Judge  of  Trichinopoly,  dated  17th  July  1884,  oonfirming 
the  decree  of  T.  M.  Eangdchdrydr,  District  M&osil  of  hxj^iat^ 
in  suit  29  of  1882. 

The  plaintiff,  Umamaheswara  Ayyan,  brought  suit  No.  596  of 
1880  against  the  father  of  the  three  minor  defendants  in  this  suit 
and  their  elder  Brother  to  recover  Es.  792-2-0,  dtie  nudsr  ftbon^i 
hypothecating  oertaiu  land  as  security  for  the  debt,  dated  Stik 
April  1875,  'executed  by  the  father  in  satisfaction  of  a  decree 
obtained  against  him  in  1871,  which  decree  was  obtained  on  a 
bond  of  1868  for  money  borrowed,  it  was  alleged,  fcnr  fand^ 
purposes  by  the  father. 

The  plaintiff  obtained  a  decree  against  the  father  only,  and  his 
share  in  the  family  property  was  declared  by  the  decree  to  be 
liable  to  be  sold  in  default  of  payment. 

In  execution  of  this  decree,  plaintifi  attached  certaiu  hSuSj 
property,  upon  which  the  present  defendants^  by  their  next  IlieilL 
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intervened,  olainxing  that  their  shares  m  this  property  were  not  UiuMARis. 
liable  to  be  sold  and  on  the  16th  September  1881  their  olaim  was 
allowed. 

PBEUMAL. 

This  suit  was  aooordingly  brought  to  establish  the  liability  of 
the  defendants'  shares  in  the  property  attached  to  be  sold  in  satis- 
faction of  the  decree  obtained  by  the  plaintiff  against  their  father. 

It  was  alleged  in  the  plaint  that  the  defendants  were  not  bom 
in  1868  when  the  original  bond  was  executed  by  their  father,  and 
therefore,  their  right  to  object  to  the  ^ale  of  the  property  hypothe- 
cated was  deiiied. 

The  defendants  pleaded,  inter  aliay  that,  as  plaintiSihad  failed 
yn  suit  595  of  1880,  to  prove  that  the  debt  was  binding  on  the 
lunily  (this  issue  having  been  raised),  he  was  debarred  by  ss.  13 
fend  43  of  the  Code  of  Civil  Procedure  from  bringing  this  suit. 

The  District  Mfinsif  overruled  these  pleas,  but  held  that,  under 
the  decree  in  suit  595  of  1880,  the  defendants'  shares  could  not  be 
mU,  and,  therefore,  he  declined  to  admit  evidence  tendered  to  show 
fliat  the  judgment-debt  in  that  suit  was  binding  on  the  defend- 
faAir^Chockalinga  v.  8uhharaya.{\) 

On  appeal,  the  District  Judge  referred  to  Rdmdkmhna  v. 
NamaBimyaj{2)  overruling  the  case  cited  by  the  M6nsif,  but  oon- 
ftsftied  the  decree  oii  the  ground  that  the  plaintiff  was  really 
tai^jing  a  fresh  suit  on  the  same  cause  of  action  against  other 
Aambers  of  the  family,  whom  he  ought  to  have  included  in  the 
iortDsa  suit. 

^e  plaintiff  appealed  to  the  High  Court. 

Mr.  Shephard  and  Rdmdchandra  Rdu  Saheb  for  appellant. 
,BdldJi  B4u  for  respondents. 

The  Court  (Hutchins  and  Brandt,  J  J.)  delivered  the  following 
JuDOMBNT . — The  judgment  of  the  District  Cotlrt  cannot  be 
nq^pcnied  on  the  ground  on  which  it  has  been  put.  The  appel- 
1^  having  obtained  a  hypothecation-bond  from  a  Hindi  father, 
seed  the  debtor  and  the  debtor's  eldest  son  and  obtained  a  decree 
igainrt  the  father  and  the  father's  share  in  the  property,  the 
e^eet  son's^hare  being  exonerated  on  the  ground  that  appellilnt 
had  &iled  to  prove  that  the  debt  was  a  f an^ly  debt.  But  the  fact 
tte  eldest  son  having  been  sued  canhot  affect  the  creditor's 
Illation  as  against  the  younger  sons.    So  far  as  they,  the  present 

(1)  I.L.R.,  6  Mad.,  133.  (2)  I.L.R.,  7  Mad.,  296. 
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VuamamU^  lespondentsy  are  ooneemedi  the  appellant  holds  a  money-decree 
against  their  father  with  an  express  charge,  on  a  certain  share  of 

nx^UL  P^^P^r^y>  ^vhieh  does  not  include  respondents'  shares.  We 

agree  with  the  appellant's  counsel  that  the  creditor  cannot  be  put 
ill  a  wosee  position  bj  the  &dt  of  his  jndgment-deht  being 
ex|»es8ly  charged  on  the  father's  share.  As  between  him  and  the 
respondents  he  is  the  holder  of  a  money-decree  against  their 
father — neither  more,  nor  less.  Section  43  of  the  Code  applies 
(^djjt  "V^iva  pftrt  of  a  claim  has  been  rdinqnished,  not  whei^  the 
plabitift  has  omitted  to  join  some  of  those  liable  for  his  claim/ 
Wlien  a  plaintiff  omits  to  join  some  of  those  liable,  he  is  estopped 
bom  bringing  a  fresh  suit,  not  by  s.  43,  but  by  the  doctrine  of 
JlSng  T.  Mmre(t)  that  no  man  may  bring  two  suits  on  the  same 
obligation.  But  it  has  been  held  by  a  Full  Bench  in  the  case 
nibntioned  by  the  District  Judge,  Bdmakrishna  v.  Namamraya(^)^ 
that  this  principle  does  not  apply  where  the  second  suit  is  brought, 
not  m  thd  original  obligationi  but  simply  for  the  purpose  of  &^ 
bUshing  that  the  interests  of  the  sons  in  the  joint  family  property 
may  be  sold  under  the  decree  against  the  father. 

The  question,  however,-  arises,  and  it  is  this  whioh  induced  us 
to  reserve  judgment  ia  tlhe  case,  whether  under  any  earoumstances 
the  effect  of  a  mere  money-decree  against  a  f^her  can  be  extended 
so  as  to  bind  the  sons'  interests.  This  point  was  not  oonsidered  in 
Jtdmdkriahm  v.  Naniasivaya{2).  The  statement  of  t&e  facts  seems 
to  in^oate  that  tha  jiidgmcaxt-delft  was  ohazged  on  the  proper^, 
and  we  have  inspected  the  original  decree  and  find  that  it  was  so 
charged.  And  in  Sitamth  Koer  v.  Land  Mortgage  Bank pf  Indiai^) 
also  there  was  a  mortgage-decree-  It  is  now  settled  law  that  a 
decree  against  a  Hiad4  &ther  and  the  family  properly  in  his 
hands  binds  the  property,  and  that  the  whole  property  can  be  sold 
under  such  decree,  subject  to  the  right  of  the  sons  in  certain  cases 
to  oome  in  and  s^ow  that  the  debt  was  incurred  for  an  immeral 
or  illegal  purpose.  Ulierei  therefore,  the  sons  oome  in  before  the 
sale  and  claim  the  exemption  of  their  shares,  a  question  between 
th^m  and  the  decree- holder  is  properly  raised  in  execution,  and  the 
party  against  whom  the  order  is  made  is  entitled,  under  a.  283| 
to  institute  a  suit  to  ebtaldish  the  right  which  he  daims,  whid 
in  the  case  of  the  deeroe-liolder  is  the  tight  to,^^^  the  whole 

(1)  13  M.  k  W.,  404.      (2)  LL.B.,  7  Mad.,  295.       (3)  I.L Jl,,  9  Cftl.,  8S8, 
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property  to  sale.  But  where  the  decree  is  a  simple  money-decree 
'against  the  father,  all  that  can  be  sold  is  the  father's  interest  and 
the  right  to  have  sadh  interest  asoertained  and  partitioned  olt—  p2^*J^ 
Eardi  Narain  Sahu  v.  Ruder  Perkash  Mis8er{l),  Whet©  iSbfi 
decree-holder  attaches  more  than  the  father's  interest,  the  son0 
Iiave  a  right  to  come  in  and  object  in  the  same  way  as  any  straqger 
interested  in  the  property,  but  neiitlier  ike  f iust  of  fheir  olaim  being 
allowed  nor  the  cLroumstanoe  that  the  judgment-debtor  happens  to 
be  a  Hindu  father  can  in  any  way  give  the  decree -holder  a  right 

end  the  operation  of  the  decree  or  proceed  against  more  than  * 

■^8  right,  title  and  inWest 
^pon  this  ground,  the  appellant's  suit  fails  and  Eis  second 
[must  be  dismissed  with  costs. 


APPELLATE  CRIMINAL. 

///'^  ' 

jBtf^re  Sir  Charles  A.  Turner^  Kt,y  Chief  Jmiice^  and  • 
Mr,  Justice  Brandt, 

EAMASAMI  .  1886. 

A  ^  •  _i.  January  19. 
•         against   1  

Ah  JIII  of  1859<— ia-mi^pi^  hbaurers, 
Mfllract,  in  consideration  of  an  advance  of  money,  to  supply  labourers  to  do 
i  Vork  on  an  estate,  £alk  within  the  scope  of  Act  XIII  of  1859,  and  the  fact 
i'mn^  contract  ocmtaixui  otyMMff  to  pfty  penalities  in  cteEanlt  of  sapflying  tiis 
s,  and  to  repay  the  advance,  if  necessary,  by  personal  labour  for  five  f^BXSf 
i  take  the  contract  out  of  the  <^eration  of  the  Act,  so  as  to  make  illegal  an 
r,  directing  the  controctov  to'bo  impriflooed  fbr  failare  to  comply  with  an  order 
f  r^pay  the  advance. 

was  a  reference  to  the  High  Court,  under  s.  438  of  the 
of  Criminal  Procedure,  by  C.  Eough,  Acting  Joint  Magis* 
tsharge  of  the  Office  of      Birtrict  Magistrate  Madura, 
e  facts  appear  suflBciently,  for  the  purpose  of  this  report,  from 
ent  of  the  Court  (Turner,  0.  J,,  and  Brandt,  J.). 
1  were  not  instructed* 
JuDGUBST* — The  accosed  reoeived  an  adif&noe  of  Bs.  54  and 
to  collect  within  one  week  20  coolies  and  within  another 

f  .IT.   ■      ■  'I  '  *  ■ 
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RiicitiMi  week  15  more  ooolies,  to  take  them  to  the  oomplainant^s  coSee- 
KaxdaiXxt.  estate,  to  get  work  d(ni»%Nf  tbem  oii'like  estate  for  one  month,  and 
to  get  their  accounts  settled  so  as  to  leare  no  arrear  outstanding 
against  him.  He  further  agreed  to  pay  a  penalty  of  Es.  1  and 
2  per  diem  in  case  of  delay  on  his  pait  in  supplying  the  two  sets 
of  labourers,  respectively.  &e  also  engaged,  in  case  he  failed  to 
fulfil  the  contract,  to  make  eompeusation  for  any  loss  which  tlis 
complainant  may  sustain,  to  undergo  the  punishment  prescribed 
by  Act  Xin  of  1859,  and  that,  in  repayment  of  the  said  advance, 
he  would  himself  repair  to  13k%  eeSio-eetote  mi  wock  m  it  as  a 
cooly  for  five  years,  and  that  at  the  end  of  the  fifth  year  he  woidd 
get  his  accounts  settled  and  take  back  the  agreement.  The 
accused  failed  to  supply  coolies  according  to  this  contract,  and,  on 
the  14th  August  1888,  Ihb  WmMbtOht  Miijpslnte  of  Bindigiil 
found  that  the  contract  was  broken  and  directed  the  accused,  under 
Act  XIII  of  1859,  to  repay  the  advance  of  Rs.  54  within  fifteen 
days  from  that  date  as  offered  by  the  auciLsed  and  agreed  to  by 
the  complainant.  The  aiOOiiaed  lufmg  failed  to  oomply  with  Ais 
order,  the  Sheristad&r  Magistrate  sentenced  bim  to  undergo 
rigorous  imprisonment  for  one  month.  The  Joint  Magistrate  in 
charge  of  the  District  Magistrate's  Office  observes  that  the 
advance  was  made  to  the  aooiiied  liiF  the  purpose  of  ooUeotbg 
coolies  to  work  on  a  coSee-estate,  that  the  penalty  prescribed  being 
personal  service,  the  case  does  not  fall  \vithin  the  scope  of  Act 
Xm  of  1859,  that  the  order  for  the  repayment  of  the  advance  was 
one  which  it  was  not  oompetemt  lor  the  Sheristad&r  Magistrate  to 
pass,  and  that  the  sentenoe  of  iigQSQf(m  fBiprisoimient  must  }m  set 
.  aside  as  illegal. 

The  accused  agreed  to  collect  coolies  and  to  get  work  done  by 
them  on  the'ooffee-estate  lor  one  month  and  the  agre^ent  is 
within  the  scope  of  Act  XIII  of  1859.  How  far  the  agree- 
ment to  pay  a  penalty  for  every  day's  delay  in  supplving  labourew 
and  to  serve  as  a  cooly  for  five  years,  in  the  event  of  the  contraot 
not  being  fulfilled,  is  yalid,  it  is  not  necessary  to  decide  for  iSbd 
purpose  of  this  reference,  but  it  would  suffice  to  observe  that  evoi 
if  it  is  valid,  the  complainant  is  still  entitled  to  claim  the  perform- 
ance of  the  substantive  agreement  if  still  capable  of  j)erf ormanoe, 
or  the  repayment  of  the  advance.   '  ^ 
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APPELLATE  CIVIL. 

B^ori  Sir  Charka  A.  Tamer,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 

KANNA  PISHAEODI  (Dbfbndaht  No.  1),  Appeuant,  jggj 

and  JaauWu. 
^  April  1. 


KOMBI  AGHEN  asd  anotheb  (BLxartava),  Sesponcents.* 
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MMbwr  law — Kamavan — Powers  restricted  by  family  arrmgement — Redemption  of       ^  y 
kdnam — Sepayment  of  renewal  fee,  improperly  re-received  by  kartkwan — Amomt  ^  ^rO^  .  C « 
lo  he  ascertained  before  decree — Value  of  improvements  to  be  ascertained  before  /y /^i^^  "1  *7  3 
decree — Jewm — Right  to  deduct  arrears  of  rent  due  from  sum  payable,  ^ 

The  cfrdinary  powers  of  the  kamayan  of  a  Malabar  tarwad  can  be  restricted  by  /* 
a  fiunOy  agreement  to  which  he  is  a  party,  and  if  in  breach  of  such  agreement,  the  //  / 

kunayan  makes  an  alienation  to  a  stranger  who  has  notice  of  the  agreement,  the 
tttwad  is  not  bound  by  the  alienation. 

Whea  a  decree  is  passed  for  recovery  of  land  demised  on  k4nam  on  payment  < 
the  amoiint  received  as  renewal  fee,  the  amount  must  be  ascertained  at  the  trial 
aad  inserted  in  the  decree. 

On  taking  an  account  between  the  jenmi  (mortgagor)  and  k&nam-holder  (mort- 
gagee), the  former,  on  redemption,  has  by  custom  a  right  to  deduct  all  arrears  of 
iml  dne  to  him  from  the  sum  which  he  has  to  pay  to  the  latter  before  recover* 
lug  possession  of  the  land. 

This  was  an  appeal  frDm  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Malabeur^  reversing  the  decree  of  B.  Samaran 
Niyar,  District  M^nsif  of  Temelproniy  in  suit  538  of  1882. 

The  facts,  so  far  as  they  are  necessary  for  the  purpose  of  this 
report,  appear  from  the  judgment  of  the  Court  (Turner,  G.  J., 
and  Brandt,  J.). 

Gapdlan  Ndyar  for  appellant.  • 

Sankaran  Ndyar  for  respondents. 

JuncMBNT. — The  respondents  brought  this  suit  to  recover 
two  items  of  property,  which,  they  alleged,  had  been  demised  on 
Idbiam  by  their  ancestor  to  defendant  No.  1  in  1034  (1858). 

So  far  as  is  necessary  to  consider  the  pleas  for  the  purposes  of 
this  appeal,  the  defendants  pleaded  that  the  demise  of  1034  was 
l^newedby  the  kamavan,  Pangi  Achen,  in  1053  (1878),  that  rent 
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had  been  duly  paid,  and  that^  if  they  were  ousted,  they 
entitled  to  the  value  of  improfegoaeata. 

The  Judge  has  found  that  defendaoxt  No.  I,  tiie  kiiiain*holdeiry 
was  aware  that  the  kamavan,  Pangi  Achen,  had  no  right  to  grant 
a  i:enewal  by  reason  of  an  agreement  made  by  the  family  restrict- 
ing his  powers.  He,  therefore,  set  aside  the  renewal  and  decreed 
the  return  of  the  property.  Bvk  he  directed  iksA  tihe  aznoant 
received  for  the  renewal  fee  slioiild  be  ascertained  in  execution  of 
decree  and  should  be  repaid  by  tho  respondents.  He  also  held 
that  the  rent  which  was  in  arrear  should  be  deducted  from  the 
k&nam-amount,  but  he  omitte^to  dernd^  whetiiar  the  holder  of 
the  kdnam  or  persons  in  possesaion  weam  csofitkd  to  mf  mm  lor 
improvements. 

In  second  appeal,  it  is  contended  that  a  kamavan  is  compe- 
tent to  grant  a  renewal  of  a  k&nam  aad  that  the  District  Court 
erred  in  holding  that  a  renewed  kdnam  was  not  vaUd ;  tbat 
having  paid  the  renewal  fee  the  kdnam-hokler  is  entitled  to  the 
further  term  of  twelve  years ;  that  the  claim  to  set  aside  the  renewed 
kdnam  is  barred  by  limitation  |  tiiai  no  mor9  than  three  years' 
rent  can  be  set  off  against  the  kinam-ttmooat ;  Mi  &ai  the  ivmhe 
of  improvements  should  have  been  awarded. 

Ordinarily,  it  is  of  course  true  that  the  kamavan  of  a  Malabar 
tarwad  is  entitled  to  grant  a  renewal  of  a  k&nam,  but  it  is  in  the 
power  of  the  family,  with  i^nt  of  the  kamavan,  to  place  a 
restriction  on  his  ordinary  powers,  and  in  this  case  it  is  found  by 
the  Judge  that  the  family  had  done  so  and  that  the  fact  was 
known  to  the  kdnam-holder ;  consequently,  although  the  k&nam- 
holder  had  paid  the  renewal  fee,  tEe  tsnlaA  is  enii&ed  to  eontend 
that  the  rene^vi^  was  improperly  granted,  and  on  returning  tho 
renewal  fee,  it  may  claim  to  recover  possession  of  the  property, 
inasmuch  as  the  original  k&aam  fiitB  expi&i. 

The  District  Court  should  Hoi  hm^  podt^oiied  the  inquiry  as 
to  the  amoimt  paid  for  renewal  to  the  execution  of  the  decree.  It 
should  have  ascertained  what  was  the  sum  which  was  paid,  and  in 
its  decree  should  have  directed  the  restoration  of  the  property 
conditionally  on  the  repayment  of  ^kat  smki.  B  was  also  Hm 
duty  of  the  Court  to  have  ascertained  whether  the  kdnam-holdor 
was  entitled  to  any  simi  for  improvements^  and  if  S0|  what  was  tlie 
•urn  to  which  he  was  00  entitled* 


With  regard  to  the  daim  to  set  off  arrears  of  rent  for  more 
three  years  against  the  k&n^^amoui&t,  we  ohsenre  that,  in 
Sadr  Court's  proceedings  of  5th  August  1856,  this  right 
distinctly  recognized.    Those  proceedings  are  in  accordance 
Le  oustomary  law  recorded  in  "  Vyavahdra  Samudram/'  a 
i  to  which  an  antiquity  of  oyer  iiro  limdred  years  is  atUgihiilwl. 
It  is  no  doubt  true  that,  where  a  "  set-off  "  is  pleaded,  only  so 
.uch  of  it  can  be  allowed  as  falls  within  the  period  of  limitation, 
set-off  consist  of  a  debt  resulting  from  an  independent  trans^ 
But  the  daim  that  a  dednetioti  should  be  made  firom  tiie 
-amount  on  account  €|  arrears  of  rent  is  not  prop^ly 
described  as  a  "  set-off.'^ 

By  the  custom  of  the  country  the  kdnam-amount  is  looked 
a  Beounty  for  the  rest  i  and  on  the  expiry  of  the  term,  an 
account  is  taken  between  the  jemni  and  the  k6nam-holder,  and 
while  there  is  allowed  to  the  k4nam-holder  interest  on  the  sum 
paid  by  him  as  kdnam  and  the  value  of  improvements,  there  is 
allowed  to  the  jenmi  whatever  reiit  may  be  in  orrear,  with  interest 
the  arrears.  In  taking  this  accoimt,  allowance  is  made  to  the 
ird  of  all  the  rent  in  arrear,  and  not  only  of  so  mucli  as  coiild 
been  recovered  by  the  jenmi  if  he  had  brought  a  suit  for  the 


This  is  in  accordance  with  the  general  law  that,  where  parties 
rve  tlie  settlement  of  the  items  of  cross  and  connected  accounts 
a  particular  period,  the  several  items  will  then  be  admitted  or 
^HjfealloWed  independent^  of  any  question,  whether  suit  could  be 
^■^ght  to  reco%'er  tliem  separately.    The  jenmi  has  the  right 
either  to  sue  for  the  rent  as  it  accrues  due,  or  to  claim  the  enforce- 
^jaent  of  the  security  afforded  by  the  kanam-amount  when  the 
Bfcunt  between  the  paries  iB  adjusted. 

We  must  set  aside  the  decree  and  direct  the  Judge  to  ascertain 
what  is  the  amount  of  the  renewal  fee,  if  any,  that  was  paid 
^^/i  what  is  the  value  of  improvements  to  whickthe  kdnaniddr  is 
HKUed,  if  any,  in  refipecboif  iiopxoTem^ts. 
^  ~    Having  tried  these  issues,  we  direct  liiin  to  pass  a  fresh  decsrea 
The  costs  of  this  appeal  will  abide  and  follow  the  result. 


Eaitna 

Pl8HiB0i>X 
V, 
KOMBI 

AcH|Uir« 


l^n.— See  I.L.B.,  7  Mad.,  $46. 
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APPELLATE  CIVIL. 

Before  Mr.  JmUrn  MuMSmmid  Mr.  JmUee  Brtmdt. 
1886.  KBISHj^^AN  (Plaiottot),  PKrmcBraB, 

Marcli  13,  14. 

*  and 

EE VI  YAEMA  (Defendant),  EESPONDEin?.* 

Court  Fees  Act  J  s.  7,  ch.  it,  iv — Cluim  for  future  emolument  $  attach^  tetm{ 

JUritduHim—raluatum^Madras  Cmi  Comtt  Act,  1873,  s.  lI'-F&rUmrfMm 

struck  out  and  plaint  returned  for  presentation  to  inferior  Court, 

In  a  suit  ffled  in  Uia  Court  of  ft  Sabordinate  Judge,  the  jtlmntiji  ynyedfrniit 
lor  a  idoree  lor  die  payikient,  ttffiliiiQiy,  ol&e  emolvBimta  atlaeiifiA  to  a  ceftfsfa 

office,  or  their  value  at  a  rate  stated  in  the  plaint.  This  portion  of  tlie  daim  lie 
valued,  mnder  cl.  ii  of  s.  7  of  the  Court  Fees  Act,  at  ten  timea  the  amount  of  the 
value  claimed  for  one  year.  The  value  of  the  claim  thus  stated  exceeded  the  pecooi- 
ary  limit  of  the  jomdiction  of  the  Diatxict  M4nBif.  The  Subordinate  Judge  hoU 
that  this  portion  of  the  claim  was  not  aMlonahle,  inasmuch  as  the  righl  to  Ha 
emoluments  was  (,'onditional  upon  sei-^ices  to  be  rendered,  and  did  not  fall  under 
cl.  ii  of  s.  7  of  the  Coai*t  Fees  Act,  not  being  a  fixed  sum  payable  periodically,  and 
therefore  he  held  that  the  plaint  was  imprppQ^valaed,  QuA  the  sidt  was  not 
within  his  jurisdiction,  and  that  the  plaint  ihoali  be  returned  to  ha  paMaled  to  ^ 
proper  Court: 

M$ldf  that  this  order  waa  ri||ilu  •  ^ 

In  suit  No.  43  of  1882  in  the  Court  of  the  Subordinate  JnigB 
of  North  Malabar,  Thekkampateii  Puthen  Vittil  Enshnom  fl&ed 
Eevi  Varma  Valia  Eajd  of  Cherakal  Kovilagom  for  a  deQie% 
/  (1)  deoknug  that  the  plaintifrii  tarwad  posseesed  the  hereditaiy 
right  to  an  office  aad  ether  rights  in  a  certain  temple,  of  vMoh  the 
defendant  was  the  manager ;  (2)  declaring  that  certain  emoluments 
were  annually  due  to  plaintili^s  tarwad  and  should  be  paid  in 
latiire  i  (3)  directing  payment  of  €ie  value  olemolmnenta  already 
due  to  plaintifE  but  withheld  by  the  defendant ;  and  (4)  perpetually 
restraining  defendant  from  obstructing  the  plaintiff  in  the  per» 
formance  of  the  duties  of  his  office. 
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The  suit  was  valued  as  follows : — 


Kruuhan 


B8.    A.  P. 


r. 


Ten  times  Bs.  214-18-11,  emoliiiQents  due 


Bbvx  Yabma. 


for  a  year     • « 
Amaars  of  emoluments 
InteireBt  on  airears 


2,148  11  2 
437    1  1 
33   4  5 


Total 


2^,619    0  8 


Oouzt  Fee  stamps  for  Es.  160  were  affixed  to  the  plaint  and 
sahsequently  an  additional  stamp  of  Bs.  10  was  added  for  the 
iojunction,  and  the  plaint  was  declared  to  be  properly  stamped  by 
iiia  Sabordxaate  Judge  (Y.  F.  deRozario)  on  the  16th  Deoember 
1882.  On  the  22nd  of  January  1884,  the  ease  was  tried  by  C. 
Eimfichandra  Ayyar,  who  delivered  the  following  judgment : — 

"The  plaintiff,  calling  himself  Karayma  Kalagomand  heredi- 
taiy  Kaiyam  Parayunnavar,  sues  to  have  deolared  as  against  the 
4<ifendhHit  his  right  to  both  the  offices  and  to  the  future  emoluments 
throughoot  the  esdstenoe  of  his  tarwad,  and  also  to  reoover  arrears 
xA  wages  or  emoluments  for  twenty-nine  months  from  30th  Minam 
^1065  (10th  April  1880)  and  for  a  peipetual  injunction  restraiiiing 
^"^0  defendant  from  mterfering  with  ilie  performance  of  the  duties. 

"Both  the  offices  oMtaed  are  alleged  to  yield  an  annual  income 
of  Bs.  214-13-11,  and  the  123  items  of  income  consist  of  boiled- 
rioe^  oil,  raw-rice,  sugar,  burnt  sticks,  and  milk«conjee,  said  to  be 
^wmasSty  given  to  the  plaintiS's  tarwad  for  services  rendered :  no 
fixed  money  allowance  appertains  to  the  office,  and  the  value  of  the 
123  items  is  not  fixed.    However  it  may  be,  the  emoluments 
claimed  are  purely  wages  to  be  earned  by  rendering  services  whieh 
^ms^  be  dispensed  with  by  person  having  authority  for  proved 
'misoonduct.   The  yearly  income,  therefore,  can  be  eaUed  neither 
iiiaiiitenanoe  nor  annuity  within  the  meaning  of  6L  ii,  s.  7,  of  the 
Xkmrt  Fees  Aot.   JU^tenance,  annuity^  and  other  sums  payable 
'pesiodioally  should  be  fixed,  and  liiis  is  distinguishable  from 
arrears  of  maintenance  for  which  cL  i  specially  provides.  Under 
ihiB  clause,  suit  for  arrears  of  sums  periodically  payable  is  valued 
aoocxrdiBg  to  ilie  amount  claimed. 

''!]^' plaintiff,  seeking  for  a  dealaration  of  his  right  to  both 
the  offices  and  for  recovery  of  twenty-nine  months'  arrears  of  his 
^olumentSj  had  to  value  his  suit  under  cl.  iv ;  for  he  prays  for  a 
dedaxatosy  decree  wifh  consequential  relief,  which  is  the  recovery 


56 


Digitized  by 


Google 


1 


386  tHB  INDIAN  LAW  EEP0RT8.      [VOL.  VtB, 

KEURKix  of  the  aireaw  of  wages.   The  arrears  of  emoluments  claimed  were 
B,„  Vttitt.      470-5-6,  and  this  was  the  value  of  the  suit.   But  the  plaintifi 
asks  for  a  dedaiation  entitling  him  to  payment  of  fritnte  yngit, 
or  emoluments,  as  he  calls  it,  throughout  the  existence  of  hJs 
tarwad.   This  becomes  due  to  him  only  when  the  service  for 
which  it  may  be  due  is  performed.    I  do  not  see  any  legal  cause 
of  action  for  this  daim.   The  daim  has  been  mad©  appaxa^fyio 
evade  the  District  MAnsif  s  jurisdiction  over  the  suit.   It  is  tree 
that  a  plaintiff  might  ask  for  several  reliefs  in  one  suit,  but  the 
Court  has  power  to  strike  out  any  one  relief  for  which  it  mqr 
appear  that  no  cause  of  aolion  had  accrued  on  the  date  of  fll^^ 
plaint.   In  my  opinion,  the  plaintiff  had  no  cause  of  action  to  sue 
for  his  future  wages  or  emoluments  for  an  indefinite  period,  arf 
this  prayer  the  Court  is  not  bound  to  aUow.   The  valuation  set 
upon  this  right  was  Es.  2,148-11-2.   This  being  strode  «f  ti» 
phunt,  the  value  of  the  other  reliefs  asked  for  is  Es.  470-5-6  and 
the  suit  is  cognizable  by  the  District  Munsif .    Directing  tiie  de- 
fendant  to  continue  payment  to  the  plaintiff's  tarwad  of  fotaie 
wages  for  an  indefinite  period  would  imply  a  diieotka  <rf  tirt 
Court  to  the  plaintiff  to  continue  performance  of  his  duties  for  an 
indefinite  period,  and  this  would  be  aWd.    If  the  plaintiff  refuse 
to  perform  his  duty,      defendant  might  engage  another.  Itifl 
argued  that  even  if  the  plaintiff  was  entitled  to  daim  fafWte  w*g«. 
valuing  one  year's  wages  at  ten  times,  the  value  for  the  purpose 
of  jurisdiction  is  one  year's  wages  only ;  for  the  suhjeet-matter 
of  the  suit  is  one  year's  wages  only.  There  is  much  force  in  this 
argument,  and  the  phdntifPs  vaMl  does  not  show  m«  aay  fiwjeAmt 
to  tiie  contrary.   This  view  of  the  question  also  reduces  the 
valuation  wijhin  tiie  pecuniary  jurisdiction  of  a  District  Munsif. 

"  I  am  of  opinion  that  the  suit  has  been  improperly  valued  aad 
BO  the  Court  is  not  bound  to  try  the  suit  when  the  pwper  vrffis 
is  vritiiin  tiie  District  Mtjisif's  juiisdictlon.  I  find  tiiat  the  value 
of  the  suit  is  Rs.  684,  and  direct  that  the  plaint  be  returned 
to  the  plaintiff  to  be  presented  to  the  proper  Court.  The  plain- 
tiff will  bear  idl  costs."  '  " 

Against  this  order  the  plaintiff  appealed  to  i3ie  Dirfw* 

Court.  ■ 

The  District  Judge,  T.  vonD.  Hardinge,  confirmed  tiie  <am 
of  the  lower  Court.  The  plaintiff  then  pteseaated  a  prtMfitt  tff-* 
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Qi^  CoQXt  under  b,  622  of  the  Oode  of  GiTil  Prooedare,  praying  Xbuhnak 
litffc  i2i0  loirar  Ooiut's  oxder  might  be  set  aside  on  the  ground  Biyiy^Bia. 
iblsr  ofid^  thattibe  ftibordinate  Judge  had  jurisdiction  to  try  the 

nit  and  that  it  was  properly  valued  in  the  plaint. 
Anantan  Ndyar  for  petitioner. 
Smkatan  Ndyar  for  respondent. 

AalGoiirt  (Hutohins  and  Brandt,  JJ.)  delivered  the  following 

judgments : — 

HuTCHiNs,  J. — The  plaintiff  asked  for  arrears  and  for  a  decla- 
ntion  of  right  with  a  direction  that  the  defendant  should  pay 
ovtain  emoluxnemtB  annually  in  future.  The  Subordinate  Judge 
held  that  the  prayer  for  a  direction  for  future  payments  must  be 
struck  out,  as  no  cause  of  action  for  them  had  accrued  and  as 
tilsy  were  not  of  so  fixed  and  definite  a  character  as  to  come  within 
the  term  ^sians  payable  periodically"  in  d.  ii,  s.  7,  of  the  Court 
Bm0  Act. 

It  is  admitted  that,  if  this  prayer  is  excluded,  the  suit  falls 
witliin  a  IC^Qsif  8  jurisdiction  and  the  plaint  was  properly  ^ 
xobmed. 

It  seems  to  me  that  the  Judge's  order  was  right,  and  for  the 
iMfion  on  which  he  has  chiefly  relied^  viz.,  that  it  would  be 
ina^oanble  to  order  the  def mdaaat  to  make  future  payments  which 
would  only  become  payable  upon  the  plaintiff  performing  certain 
acts  which  he  might  never  perform. 

This  application  must  accordingly  be  dismissed  with  costs. 
BsAimr,  J. — agree  that  the  petition  must  be  dismissed.  The 
question  of  jurisdiction  does  no  doubt  arise,  but  if  the  Subordinate 
Judge  has  correctly  interpreted  the  law  he  had  no  jurisdiction, 
and  I  have  some  doubt  whether  we  shoidd  go  back  to  determine 
whatiber  or  not  the  Subordinate  Judge  has  correctly 'decided  the 
point  of  law  raised.  If  we  are  to  determine  this,  I  have  no  doubt 
ili6  conclusion  arrived  at  is  right. 

The  subject-matter  of  the  suit  was  in  reaUty  a  daim  to  the 
money  value  of  oertain  emoluments  due  for  past  services  and  for  a 
declaration  that  the  plaintiff  has  a  right  or  lies  under  an  obligation 
to  perform  such  services. 

The  subject-matter  of  this  suit  does  not  require  a  Court  Fee 
jitamp  pajaUe  in  respeot  of  a  suit  beyond  the  pecuniary  jurisdic- 
tof  i|>]3||iiaot  M^nsif,  unless  a  sunv  3qual  to  ten  times  the 
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Kbioqiak  yearly  emoluments  claimed  be  taken  into  calculation,  and  I  am 
Bin  Vauca.  <)l6^1y  of  opinion  liiflit  it  &  iKit  open  to  a  plaintiff  to  represent  tlie 
fiubject-valae  of  the  snit  m-  more  tlian  it  really  is  with  a  view  to 

having  his  suit  filed  in  a  superior  Court,  and  that  if  this  is  done 
by  mistake  the  suit  must  neyerthelesB  be  remitted  to  the  lowest 
Oonzt  of  oompetent  jurisdiction. 

Thewords/^or  other  sums  payable  periodioally "  in  cl.  ii  of 
B.  7  of  the  Court  Fees  Act  do  not  apply  to  the  case  of  boiled-rioe, 
oil,  ghee,  &o.,  to  which  it  is  the  plaintiff's  case  .that  he  will  be 
entitled  on  performance  of  certain  services  id  lie  iraidmdy  wludx 
servioes,  by  reason  of  the  deatii  or  of  the  dismissal  of  tibe  pbiillzS 
for  proved  misconduct,  he  may  never  perform. 

The  relief  that  is  nominally  sought  in  respect  of  the  declara- 
tion asked  for  is  mot  and  cannot  be  treated  as  oonsequential  relie£ 

For  the  reason  stated  at  i^e  dondnmon  of  the  judgment  of  my  < 
learned  colleague,  a  decree  for  such  consequential  relief  could  not 
be  made,  and  the  Subordinate  Judge  was  right  in  holding  that  the 
prayer  for  a  direction  for  future  payment  shMld  be  stnufc  mk  qk 
treated  as  mere  surplusage.  4l 


APPELLATE  CIVIL. 


Before  Sir  CImrles  A.  Turner^  Kt.^  Ch^f  Jmtiee, 
Mr.  Jmtm  BrmM.  . 


1884. 
October  18. 

1885. 
lIaroh24. 


KEISHNAMA  (Plaintiff),  Apfellaot, 
and 

PEBUMAL  AKB  oTH£Es  (DKFxmAa9i}|  |tanf0Hi»Dim* 

M\mM  hw—Mortffa0§  hf  fatkmr,  ShU  to  mfaru  agmmsi  numa^  ^ 

l^mupf  sale^ Attachment — Order  for  Mit  of  proptriy — Sakofrighi,  Hik^  mA-- 

mimst^Mighii  of  purehoMr. 

%  ft  £[indli,  and  his  son  F  exeentdd  a  mottgt^  of  a  lltoe,  tbe  self-acquired  pro- 
perty of  V.  V  having  died,  P,  the'mana^er  of  the  family,  was  sued  by  the  ni'^rt^'airv't' 
on  his  own  promise  in  the  mortgage-deed  and  as  representative  of  V,  and  a  decree 
was  passed  for  the  sale  of  the  house  in  default  of  payment  by  P  v^iim  tfoea 
months  of  the  deht  then  due. 


•  Appeal  h  of  ISSIt  ' 


Digits 


I 

389 


Hot  period  having  elapsed,  ihe  mortgagee  applied  to  the  Court  to  enforce  the  KniftKirAiu 
ieme  by  attachment  of  the  mortgaged  property,  and  the  property  having  been  «. 
rttaehed^  application  was  made  for  sale.  FnVMii. 

By  a  warrant,  dated  3rd  December  1874,  the  Sheriff  of  Madras  was  ordered  to 
ie&  the  property,  and  on  the  12th  July  1875  the  Sheriff  sold  the  right,  title,  and 
iit«nst  of  the  judgment-debtor  in  the  said  house  to  K. 

In  a  suit  brought  by  K  against  P  and  the  other  members  of  the  family  to 
veoover  possession  of  the  house : 

JMI,  that  as  the  mortgagee  intended  to  enforce  his  rights  under  the  mortgage 
by  Silo,  and  the  Court  intended  to  sell  the  house  as  mortgaged  property,  K  was 
entitled  by  virtue  of  his  purchase  to  recover  possession  of  the  house— ^»«MMfir  Lall 
Moo  V.  Maharajah  Luchmesiur  Singh  (  6  I. A.,  238)  referred  to  and  followed. 

!Bbis  Ym  an  appeal  from  the  decree  of  Hutohins^  J.,  in  oivil 
iDit  No.  92  of  1883  on  the  file  of  the  Original  Side  of  the  High 
Ckmrt. 

The  plaintiff,  Anjem^du  Krishnama  Ghetti,  sued  to  recover 
pcMMBsion  of  a  honse,  the  family  property  of  defendants  1—4^ 
iMMated  by  defendants  5—7. 

'  In  I8689  Bonkala  Yiras&mi  Beddi,  deceased  father  of  defend  - 
Mb  1 — 8  and  husband  of  defendant  No.  4,  and  defendant  No.  1, 
Bonkala  Ferom&l  Beddi,  mortgaged  this  house. 

In  oivil  suit  479  of  1874,  the  mortgagees  obtained  a  decree 
for  the  sale  of  the  house  in  default  of  payment  of  the  debt  then 
doe  on  the  mortgage,  and  on  the  2nd  April  1875  the  plaintiff 
purchased  the  house  at  public  auction  and  obtained  a  certificate  of 
ttk  on  the  12th  July  1875. 

On  the  10th  August  1882,  the  plaintiff  demanded  possession, 
lot  the  defendants  refused  to  quit — Whence  this  suit. 

On  the  28th  April  1884,  the  following  judgment  was  delivered 

HincHiNS,  J. : — The  plaintiff  claims  to  eject  the  defendants 
kosxi  tibeir  &mily  house  as  purchaser  of  the  same  at  an  auction 
lusld  by  the  Sheriff  under  this  Court's  decree  in  civil  suit  No.  479 
^1874. 

That  suit  was  brought  against  the  defendant  No.  1  upon  a 
)Mc(^;age^  which  had  been  executed  in  1868  by  his  deceased  father 
Md  himtelf.  The  def enfants  Nos.  2  and  3  are  imdivided  half- 
liOllifin  of  defendant  No.  1  and  appear  by  him  as  their  guardian 
%i  Utem.  They  and  their  mother,  defendant  No.  4,  have  also  been 
IBEfisent  in  person.  The  other  defendants  are  merely  tenants 
lodlgmg  in  the  house  and  have  not  put  in  an  appearance* 
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The  plaint  averB,  among  other  things,  that  the  honse  at  the 
time  9f  the  mortgage  belonged  to  Yfzasdmiy  the  lather  of  delaod- 
ants  1,  2,  and  3,  and  that,  up  to  the  date  of  the  jif&mk  mH^  ^beee 
defendant^  were  living  together  in  the  same  house  as  members  of 
a  joint  HindA  family.  No  vmtten  statement  was  put  in,  but  it 
may  be  inferred  from  tiie  hmm  iSb^A  these  aTermente  weore  not 
traversed.  In  1&76  the  jiliiliidf  Ji||^iiiiT  for  delivery  of  possession 
of  the  premises,  but  he  says  he  was  referred  to  a  regular  sidt.  The 
plaint  avers  that  he  gave  a  formal  notice  to  quit  on  IfUk  August 
1882^  and  prays  for  an  aixxnmt  of  rents  from  fkA  April  1875,  &B 
date  of  the  auction. 

The  issues  framed  are  as  follows  : — 

I.  Can  a  decree  on  a  mortgage  obtained  against  one  mooi- 

ber  bind  the  fimify  f 
n.  Was  the  loan  taken  for  the  purposes  af  the  fsmily  ? 
III.  Was  the  first  defendant  sued  as  managing  meoibar  f 
lY.  To  what  relief  I  if  any,  is  plaintiff  entitled  f 

The  plaint  (A)  and  deme  <b)  MNivfl  soit  479  of  1874  Am 
that  the  first  defendant  was  sued  individually  and  not  as  manager 
of  the  family.  He  is  described  in  the  fppo^  as  tlia  son  and  <mly 
legal  representative  of  Yirasdmi. 

It  seems  hardly  necessary  to  go  into  the  seoond  iBSQe,  beoswsl 
find  that  the  Sheriff  proposed  to  sell  and  the  plaintiff  has  purchased 
the  right,  title,  and  interest  of  the  defendant  only,  of  the 
present  first  defendant.  The  certificate  of  sale  and  the  order  of 
confirmation  (G)  are  explicit  upon  this  point,  and  thosatowai  held 
under  the  old  Procedui^s  Code. 

If  it  were  necessary,  I  should  be  inclined  to  find  that  the 
mortgage  iras  binding  on  the  family.  It  was  executed  by  Yirasdmi 
who  had  certainly  acqtdfed  the  lumte  in  1865  (B),  as  weQ  aalf 
his  eldest  and  only  adult  son.  The  defendants'  suggestion  thai 
it  was  bought  with  their  grandmother's  money  is  evidently  imtrue. 
The  mortgage  purports  to  bave  been  ^f or  one  necessity  and  recites 
the  fact  that  the  family  had  only  been  living  in  tbe  house  ten  m 
fifteen  years,  thus  supporting  the  plaintiff's  evidence  that  Yirasdnu 
had  built  it  soon  after  his  purchase  in  1855.  Probably,  as  aUegedt 
with  funds  advanced  to  him  by  his  master,  except  as  to  the  fsek 
that  his  master  was  in  diffiooltiss  f|Mt  tlia  idme  of  the  |iioz|B^fi|| 
the  defendants'  evidence  is  W9rtU|M%;<n4:  that  fiuA  go^jb}  >Fn|i4<l 
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plaintijS^s  case  showing  that  the  master  was  oompelled  to  realize  Ebikhkama 
aa  many  of  his  outstanding  debts  as  possible.  TmiUL. 

Having  purchased  tibe  rights  title,  and  interest  of  the  defend- 
ant No.  1  only,  the  plaintiff  is  obviously  not  entitled  to  eject. 
He  is  entitled  to  the  share  of  defendant  No.  1  upon  a  partition, 
bat  this  is  not  a  suit  for  partition. 

Tlie  flrit  is  dismissed.   The  only  costs  incurred  by  defendants 
«b  ooBts  wMoh  I  cannot  allow. 

The  plaintiff  appealed. 

Mr.  Bmmmi  for  appellant. 

BeqpomdfiniaB  were  not  repieseuted. 

The  judgment  of  the  CmA  (Turner^  G.  J.,  and  Brandt,  J.)  was 
deUveredby 

TijRXER,  C.J, — The  evidence  sufficiently  establishes  that  the 
aite^  on  which  the  house  in  suit  was  erected,  was  purchased  by 
Yiras&mi  Beddi,  who  was  then  in  ihe  service  of  Anga  Ghetti's  son, 
Boinu  Gliettiy  aad  that  he  erected  tiie  house  thereon.  The  evidence 
of  the  first  witness  that  the  funds  were  suppUed  by  Somu  Chetti 
to  Virasdnu  is  corroborated  by  the  fact,  proved  by  Perumdl  Beddi^ 
that,  when  Somu  Chetti  had  need  df  money,  Yirasdmi  and  Perumdl 
mortgaged  the  house  and  supplied  him  with  Es.  500^  which  was 
fcobaUy  in  repayment  of  the  debt  due  to  him  for  the  loan. 

The  mortgagees  brought  suit  against  Ferum&l  Beddi,  and  in 
their  plaint  stated  that  he  was  the  son  and  only  legal  representa- 
tive of  his  islStrntf  hut  he  was  also  sued  on^  his  own  agreement  in 
tiie  mortgage-deed  ;  and  on  4th  August  1874,  a  decree  was  passed 
against  him  personally,  as  well  as  a  sale  ordered  of  the  mortgaged 
prop^iy  if  default  was  made  in  payment  of  the  debt  and  costs  of  i 
mat  teat  three  monllis  from  the  date  of  the  decree. 

On  &e  Mil  November  1874  the  decree-holders  applied  to 
enforce  the  decree  against  the  then  defendant,  Perum&l  Beddi, 
by  attachment  of  his  immovable  property  as  specified,  and  the 
specification  described  the  mortgaged  house  and  ground.  On  the 
6fh  November,  a  warrant  was  issued  which  recited  so  much  of  the 
decree  as  decreed  the  recovery  of  the  debt  and  costs  from  the 
defendant,  and  that  application Jhad  been  made  fon  the  attachment 
of  the  immovable  property  of  the  judgment-debtor  specified  as  the 
biwe  and  gtonndttodgaged. 
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ir»f«n»AiiA  On  the  Ist  December  appUoataoo.  was  loado  for  sale  of  tiie 
PteS^iiL.  attached  property. 

By  a  warrant,  dated  the  %d  Beoffiihdr  1874^  MsmAto  the 
Sheriff  and  whioh  recited  that  an  order  had  been  issaed  for  the 
attachment  of  the  immovable  property  thereunder  epecified,  viz., 
the  house  and  ground  mortgaged)  the  Court  commanded  the 
Sheriff  to  sell  the  said  property'  or  iti  modi  tHenof  afi  miglil  lie 
necessary  to  satisfy  the  amount  due  under  the  decree.  On  the 
22nd  February  1875,  the  Sheriff  of  Madras  issued  a  proclamation, 
which  recited  that  he  had  been  ordered  to  sell  the  [immovable 
property  thereunder  spedfted,  vis.,  file  house  and  gtound,  and 
declared  that  he  would  proceed  to  sell  the  right,  title,  and  interoat 
of  the  then  defendant  in  the  said  property  on  a  day  named. 

On  the  12th  July  1875,  by  an  order  of  the  Court  reciting  that 
the  Sheriff  had  made  a  retom  that  he  had,  on  the  2nd  April, 
in  obedience  to  the  warrant  of  the  Court,  sold  to  Anjem^du 
Krishnama  Chetti  the  right,  title,  and  interest  of  the  then  defendant 
in  and  to  the  house  and  ground  mortgaged,  the  sale  was  confirmed, 
and  on  the  same  day  a  sale  eertifioaib  was  issued  to  the  purdiAaer, 
which  certified  the  purchase  of  the  right,  title,  and  isterert  of  tha 
then  defendant  in  the  house  and  ground. 

There  is  evidence,  which  we  accept  as  reliable,  that  the  defend* 
ant  Perum&l  Beddi,  the  only  adtdt  male  member  of  the  family, 
was  the  manager  of  the  family  after  his  father's  death. 

The  Procedure  Codes  of  1859  and  1877  containing  no  directiona 
as  to  the  course  to  be  followed  for  executing  a  decree  ordering  a 
sale  for  the  satisfaction  of  a  mortgage-debt,  it  was  for  same  time 
usual  to  proceed  under  the  Code  by  attachment,  and  it  was  not 
imtil  long  after  the  date  of  the  sale  now  in  question  that  the  Court 
ruled  that  where  a  sale  is  ordered  by  the  decree  attachment  is  not 
necessary.  The  circumstance  tliat  n  attaehment  was  issaed  ivSl 
not  necessarily  show  that  the  decree-holder  desired  to  execute  the 
decree  as  a  mere  money  decree.  Looking  to  the  cireunistances  that 
the  decree-holder  had  asked  for  relief  against  Fenunil  lieddi  not 
only  as  himself  liable  under  the  mortgage  but  as  the  representi^ 
tive  of  his  father,  that  he  had  prayed  for,  and  obtained  an,  order 
for  the  sale  of  the  mortgaged  property,  and  that  immediatel j  on 
the  expiry  of  the  time  limited  for  redemption  he  had  tak^  pro- 
ceedings to  carry  out  the  oacder,  we  hate  no  doubt  the  appUoatioft 


Digitized  by  Google 


for  sale  was  made  for  the  purpose  of  enforcing  the  mortgage.  The  Ebishkama 
iramnt  of  the  Court  directed  the  sale  of  the  property.  The  PBRUKiL. 
Sheriff's  proclamation  and  return  and  the  sale  certificate  cannot 
limit  the  order  ;  the  auotion-parchaser  was  bound  to  look  to  the 
warrant  for  sale  and  the  decree,  and  is  entitled  to  whatever 
lights  in  the  property  the  Court  iotenddft  to  tsS.  We  htm  iio 
doubt  the  Court  intmded  to  sdl  the  property  as  a  i^artgaged 
property. 

The  decision  of  tiie  Privy  Council  in  Bissesmr  Lall  Sahoa  v. 
Maharajah  Luehmesmr  Singh^  (1)  appears  to  us  to  role  that,aUiiotigh 
it  would  have  been  more  proper  to  have  made  the  minor  members 
of  the  family  parties  to  the  suit,  the  sale  which  has  been  made  in 
pursuance  of  the  decree  will  bind  them^  seeing  that  their  eldest 
brother,  the  manager  of  the  family,  Iiad  \ma  impleaded  as  the 
lepreeentative  of  his  father  iff  l&Mk  tiie  property  had  been 
acquired.  We  must,  therefore,  reverse  so  much  of  the  original 
decree  in  the  present  suit  as  dismissed  the  claim  to  possession  and 
mesne  profits  from  ibe  date  of  suiti  and  adjudge  that  the  plaintiff 
do  obtain  possession  and  W0Bm  p^ts  from  that  date,  to  be  oalou* 
iated  in  execution. 

We  refrain  from  awarding  mesne  profits  prior  to  suit  as  the 
appellant  slept  oyer  his  rights ;  wd  inasmuoh  as  the  minor  sons 
of  Yirasami  Keddi  were  not  made  parties  to  the  former  suit,  we  • 
ahaJl  direct  each  party  to  bear  liis  own  costs  in  both  Courts.  ^ 
Solicitor  for  appellant — Tirmengadaadmi  Filki, 
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•  jKPPmjukm  wm^wu^  bench. 

JB^ore  iStr  Charles  A,  3TJnwr,  ^i^.,  CAz^/"  Justice^  Mr*  Justice 
E$mm,Mt.  Jmike  Muttmdmi  Am^f  Mr.  Jndm  Hutehins, 
and  Mr.  JmUe$  MrmiM^ 

id84.  OOUSB  (Eunrat),  Amiuni 

Noyembcr  25. 

1886.  and 
February  21. 


SDMDAlUk  ^^iinpiAVTX  Ttsmmm.^ 

Tlie  liilereBt  of  B  in  a  pefrmanent  leaaa  of  a  j&gfr  vaa  sold  in  exeentioa  of 
decree  and  pnrcliased  hy  J,  who  assigned  his  interest  to  the  plaintiff. 

In  a  suit  under  Act  VIII  of  1805  (Madras)  by  plaintiff  to  compel  defendant  to 
accept  a  patti»  defendant  objected  that  plaintiff  had  no  right  to  enforce  acceptanoe 
of  a  ^ttii  nadflT  tiia  Aol  t 

M$id,  by  the  Full  Bench  (Turner,  C  J.,  MnttuBftnif  Ayyar,  Hntehina,  add  Bfaad^ 
JJ. ;  Keman,  J.,  dissenting)  that  plaintiff  was  a  landholder  within  the  meaniag  of 
the  Act  and  entitled  to  enforce  acceptance  of  a  pattA.  ' 

Zinulabdin  llmcien  v.  Vijien  Virapairm  (I.L.R.,  1  Mad.,  49)  dissented  from. 

This  was  an  appeal  from  the  decree  of  E.  N,  Overbmy,  Distriat  j 
Judge  of  Salem,  dated  2nd  April  1884|  xeyersmg  an  order 
0.  M.  MulMy,  Head  Aarifltani  OoUeotor^  in  .a  stmunary 
brought  under  s.  9  of  the  Bent  Eeooiraxjf  Axt,  dixeoting  drf0adant| 

to  accept  a  patt4  from  plaintiff. 

On  the  31st  October  1884^  the  case  was  heard  hy  a  Divifii<m| 
Bench  (HutoihiBS  a&d  Brandt,  JJ.)* 
Bada^ypdehMga/r  for  afqpellnl. 

Hon.     Rdmd  Bdu  and  Varada  Rdu  for  respondent. 
On  the  3rd  November  the  case  was  referred  to  a  Full  Bench. 

The  following  judgments  were  then  delivered. 
HuTCHiNs,  J. — The  appellant  brought  this  suit  under  s.  9, 
Aot  Ym  of  1865,  to  oompd  a  teaant  to  aocept  a  patUL   Thero  is^, 
no  dispute  about  the  temii  of  the  pf^tt&,  bi^.^e  qoeitaaEL  to  Ik 

*  Second  Appeal  715  of  1884. 
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determined  is  whether  the  appellant  is  a -landholder  within  the  Goum 
meaning  of  the  Act.   His  position  is  briefly  that  of  the  assignee  svwoM^k. 
of  a  pennaaeiit  lessee,  whfla      IligiSiiliiii  U  tnort  oertaMy  s 
'      person  bound  to  pay  leat,  ill  resMot  of  the  lands  named  in  the 

Ipattd,  to  whoever  may     entitle^  to  boc^  rent  and  therefore  to 
$he  appellant.  .: 
^»  It  may  be  better,  hommstf  to  s^ate  the  faets  rather  more  in 
detail.    The  estate  is  a  j&gir.    The  fanner  j&gird&r  had  ten  sons 
,  and  two  daughters.    He  executed  a  permanent  lease  to  one  of  his 

Isons^  Bade  Kaja  Sahib.  Under  a  decree  passed  against  Bade 
ICr]%  bis  interest  ^ms  Mmh&l  and  ptrndtased  hy  'another  of  the 
|CmS|  Jada  Sahib,  and  Jada  Sahib  transferred  his  interests  in  1874 
to  the  appellant.  Upon  the  appellant  taking  possession  of  the 
artate  and  attempting  to  give  pattas,  he  was  obstructed  by  his 
and  brought  oi%bial  suit  No.  100  of  1874,  in  wMoh  his 
|on  as  permanent  lessee  was  established  against  Jada  Sahib; 
otwithstanding  this  decree,  the  appellant  seems  to  have  met 
with  considerable  opposition,  and  the  Head  Assistant  Collector,  in 
of  this  suit,  diaxaiiterised  the  defence  as  another  attempt 
to  prejudice  his  position.  The  respondent  relies  on  a  purchase  in 
1883  of  the  present  interests  of  three  of  the  late  jdgirddr's  sons, 
lis.,  Bade  £aja,  whose  interest  has  passed  to  appellant  under  the 
Oonrt-ttde  f  Jada  8aliib,  who  sold  to  the  appellant  and  against 
whom  appellant  obtained  judgment  in  1874 ;  and  Chota  Kaja 
Sahib.  Bade  Kaja  formerly  had  the  tenant-right  in  the  lands 
mentioned  in  the  present  pattd ;  h§  sold  it  to  a  Goundan,  who 
exchanged  pstttt  and  muchalkis  with  the  appellant.  The 
Hpespondent  has  now  bought  it  from  that  Goundan. 
^  These  facts  seem  hardly  to  be  disputed.  The  Head  Assistant 
CoUeotor  gave  judgment  for  the  appellant.  The  District  Judge 
has  taken  no  notioo  of  liie  pxoceediiigs  in  the  snit  of  1874,  and  he 
rejected  other  evidence,  which  at  least  goes  to  show  that  the 
appellant  has  been  the  de  facto  landholder  for  a  series  of  years. 
He  finally  dismissed  the  suit  on  the  ground  that  the  permanent 
lease  would  be  tie  beit  evidence  of  the  appellant's  position  as  a 
peamanent  lessee,  but  he  failed  to  notice  that  this  lease  should  be 

»^  with  Bade  Kaja,  xinder  whom  the  respondent  claims,  and  that  the 
appellant  had  established  his  s^tus  against  Jada  Sahib,  under 
\   mhxm  abo  the  respoodiat  qhimn^ 
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GcuiB  Upon  these  facts,  and  there  appearing  to  be  no  real  dispute  eis 

BuxDAXA.  ^  there  having  been  a  permanent  lease^  we  should  have  aent  the 
ease  back  JMge  or  givm  ft  AMm  fartfa«  a|>pell»i%  Irbt^ior 
the  decision  of  a  Division  Bench  in  Zimdahdhi  Eotcien  v,  F|rSni 
Virapatre)K{l)  It  was  there  held  that  the  assignee  of  a  "  farmer 
from  a  landholder"  waa  not  himself  a  farmer  from  a  land- 
holder," ttOd  Iheiifefe  Vdlitt^ed  to  take  pio^ieediiigs  under  tiie 
Act  to  enforce  aooeptande  ^  a  patta.  It  has  always  appeared  to  me 
that  this  decision  was  very  questionable,  but  we  are  not  entitled  to 
overrule  it  and  must,  therefore,  refer  the  point  to  a  FuU  Benoh. 

I  woifld  driw  ttMMtiaii  inst  to  19ie  fact  that  tlie  veiy  kamed 
Judges  who  decided  that  case  had  no  practical  acquaintance  with 
the  Act  and  do  not  seem  to  have  been  at  all  confident  as  to  tlie 
correctness  of  their  conclusion.  They  simply  said  *'  we  oro 
inclined  to  think  tiial  ikci  Art  does  not  apply  to  the  ease,^  rad 
refused  to  disturb  the  judgment  of  the^  lower  Court.  I  very 
much  doubt  if  they  had  any  idea  of  the  oonstematiosi  with  whioli 
their  decision  was  received  up-oountry. 

I  would  next  iM  &  bMsfcriimg  thk  Aot^  VHE  of 
1865,  the  Courts  have  repeatedly  found  it  necessary  to  reoogtiixe 
the  fact  that  it  was  not  drawn  by  a  skilled  draftsman  and  that  the 
terms  employed  in  it  cannot  always  be  limited  to  their  strictest 
legal  aooeptaticai.  It,  ^m^Ram^  hetmm  mm  than  nBually 
important  to  bear  in  mind  the  object  which  the  legislatore  had 
m  view  m  passing  the  Act.  This  object  seems  to  me  to  hare  put 
very  forcibly,  and  appropriately  to  the  present  referonoe,  in 
Vellaya  t.  Tirum,  (2)  "  By  the  Regulation  the  obligation  to  grant 
patt&s  wajB  imposed,  and  the  power  to  collect  rents  by  sunmiarjr 
process  was  conferred  not  only  on  proprietors  and  farmers  under 
Government,  but  on  the  farmers  xmder  proprietors.  The  same 
reason,  ^  necessity  for  providing  for  the  speedy  oolleotion  of 
revenue,  suggested  the  mrdemng  of  summary  povrers  on  hrm&cB 
as  well  as  proprietors  ;  and  the  same  object,  the  protection  of  the 
tenant,  was  promoted  by  imposing  on  farmers  the  like  obligations 
as  on  proprietors*^  It  is  obviotui'^t  these  observations  apply  at 
least  as  strdngly  to  the  assignees  of  farmers  to  direct  fanners 
under  propiietors.    Indeed  the  former  require  the  summary  ^ 


(1)  IX.B.,  1  Had-,  49,  (2)  LIA,^  IML, 
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powers  even  more  than  the  latter  on  account  of  the  opposition  Govts 
they  are  likely  to  incur.  I  have  before  had  occasion  to  point  out  gusS^Aiuu 
tbftt,  if  tbe  mterpretaiioxi  of  tiba  Division  Beneh  is  oorreoti  tha 
position  of  a  farmer's  assignee  will  generally  be  imtenable.  Take, 
for  instance,  the  important  zamindari  of  Sivaganga^  the  assign- 
ment of  the  lease  of  which  was  upheld  in  Venkatmami  Nakk  v, 
Kuhmlapmi  W&tAiar.i^)  Probably  that  assignee  had  more  soits 
nnder  Act  YIII  of  1865  timn  all  th©  other  « landholders  "  of  the 
Presidency,  but  every  one  of  them  was  wrongly  decided  if  the 
view  of  the  Division  Bench  is  to  prevail. 

The  judgmwfe  of  the  Division  Bench  concludes  by  admitting 
that  the  term  "landholder"  includes  the  direct  descendants  of 
those  named  in  s.  1  of  the  Act  and  therefore  of  farmers  or 
lessees.  If  direct  descendants  are  included,  why  not  collateral 
liflii%  and  why  not  all  who  succeed  to  the  position  of  any  of  those 
named  in  s.  1,  including  transferees  whether  by  assignment  or 
operation  of  law  ? 

A  zaminddr  ^may  sell  his  zaminddri  in  certain  circumstances. 
Is  the  poroltaaer  not  entitled  to  give  a  patti  ?  Or  rather,  is  be 
not  bound  to  do  so  ?  If  the  legislature  intended  that  a  purchaser 
or  assignee  of  a  zaminddr  should  he  as  the  zamlnddr  and  therefore 
a  landholder,  it  must  also  have  had  the  same  intention  with  regard 
to  the  assignee  of  a  lessee. 

There  is,  however,  another  view  under  wLicli  the  asdgnee  of  a 
lessee  may  come  in.  A  person  fanning  lands  from  a  zaminddr  is 
a  landholder,  and  it  appears  to  me  that  this  may  include  persons 
faniMng  dizeotly  or  indirectly — ^by  lease  direct  from  the,  zaminddr 
or  by  an  aaognment  of  such  lease  which  the  zaminddr  cannot  • 
dispute. 

Again,  the  definition  of  landholders  in  s.  1  is,  on  its  face,  not 
exhaustive.  It  seems  to  have  been  suggested^  that,  although  s.  1 
18  not  exhaustive,  the  list  in  s.  3  of  persons  who  may  and  must 
give  pattis  is  exhaustive,  but,  in  my  opinion,  the  two  sections 
must  be  read  together.  It  seems  obvious  that  ss.  3  and  13  were 
int^ded  to  embraee  all  classes  of  landholders,  or  in  other  words 
all  persons  entitled  to  exact  rent  for  land.  The  assignee  of  a 
zaminddr's  lessee  is  certainly  not  a  landholder  under  raiyatwdr 
settlement  or  in  any  way  subject  to  the  payment  of  land  revenue 
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GousB  direct  to  Ooyeniment/'  nor  is  he  a  registered  holder  of  land  in 
SuMi^ABA.  proprietary  right."  He  does  not,  therefore,  fall  under  s.  13.  He 
must^  therefore,  fall  under  s.  3  if  he  is  entitled  to  exact  rent  at  all. 
But  it  is  admitted^  or  was  by  the  Judge  whos^  decisioxL  the 
Division  Bench  refused  to  disturb,  that  he  can  exa^  rent  by  suit, 
and  I  do  not  myself  see  what  answer  there  could  be  to  his  stiit^ 
except  that  which  would  of  course  be  set  up,  viz.,  that  he  had  not 
tendered  a  pattd.  But,  if  he  can  tender  a  pattd,  the  very  point  is 
gained  for  which  the  appellant  is  contending.  If  he  cannot,. s.  7 
would  not  prevent  his  suing ;  for  he  is  not  a  landholder  under  the 
Act,  consequently  his  tenants  are  not  tenants  within  the  definition 
given  by  the  Act,  and  a  tenancy  "  in  s.  7  must  mean  the  tenancy 
of  a  tenant  within  that  definition.  Whether  the  tenants  would  in 
the  end  be  benefited,  if  they  succeed  in  their  contention  th^t  the 
appellant  is  not  a  landholder,  and  therefore  that  he  can  sue  them 
in  the  Small  Cause  Courts  without  their  having  the  safeguard  of* 
a  pattd,  is  a  question  to  which  they  do  not  seem  to  have  given 
sufficient  consideration. 

'  With'these  remarks,  I  would  refer  to  a  Pull  Bench  the  question, 
whether  the  decision  in  Zinulabdin's  case  is  correct"  and  'Whetlier 
the  assignee  of  a  person  farming  lands  from  a  saminddr  or  jdgir- 
ddr  is  debarred  from  taking  proceedings  under  Act  Vlil  of  1865 
and  exempt  from  the  obligations  imposed  on  landholders  of  the 
dass  described  in  s.  3  and  by  that  Act. 

Brandt,  J. — I  also  desire  that  the  question  stated  by  my 
learned  colleague  be  referred  to  a  Full  Bench. 

With  tiie  greatest  respect  for  the  learned  Judges  who  decided 
•  Zinulabdin  Bowten  v.  Vijten  Virapatren^(l)  I  have  alTi^jrs  enter- 
tained som^  doubt,  in  respect  of  that  ease. 

In  Bamasami  Aim  v.  Manjeya  Pillaiy(2)  the  question  for 
decision  was  whether  the  plaintiff  who  held  land  undei;  a  lease 
from  a  landlord  was  a  farmer  within  the  meaning  of  the  Act,  and 
it  was  decided  that  he  was  while  in  Chauki  Oounden  v.  VenkatO' 
ramanter,(S)  to  which  ease  also  reference  is  made  in  ZinulabditCs 
casCf  as  containing  a  distinction  between  fanning  and  leasing,  the 
distinction,  if  indeed  it  waa  intended  as  such,  was  drawn  inci- 


(1)  I.L.R.,  1  Mad.,  49.  <2)  6  M.H.C.R.,  61. 

(3)  6  M.H.C.B.,  208. 
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.  dexitaUy  only,  the  question  for  decision  there  being  whether  the  Govbs 

^  poligar  of  an  u^ttied  pollien):  was  or  was  not  a  landholder.  Sundara 
One  who,  in  the  words  of  Holloway,  J.,    contracts  to  take  all 

,  the  profits  of 'oertiiipi  lands,  and  to  pay  a  specified  jBum  to  the 
person  from  whom  he  takes is  a  farmer  under  the  Act.  I  do  not 
g^ather  jheA,  it  was  intended  by  that  learned  Judge  to  draw  a 
difitinction  between  fanning,  and  taking  a  lease  of,  such  rights. 
In  VeUaya  t.  Tiruvai))  the  learned  Chief  Justice  says,  the  term 
farmer  "  also  applies  to  persons  who  farm  or  take  a  lease  of  the 
rights  of  proprietors  "  on  certain  terms. 

Nor  do  I  understand  that  the  learned  J udges  in  appeal  adopted 
the  Ti^w  apparently  taken  by  the  District  Judge  in  Z%nulabdin*s 
ease  that  aji  assignee  of  a  lessee  is  a  sub-renter^  and  therefore  not 
in  a  position  to  enforce  acceptance  of  a  pattd.  The  assignee  of  the 
lessee  was,  it  appears,  held  by  the  Division  Bench  in  Zinulabdin^e 
case  .to  be  not  4  landholder  under  the  Act,  because  he  was  not  the 

^  direct  des^^^dlbit  of  one  of  the  persons  coming  within  the  class 
laiidhqlders  named  in  s.  1  of  the  Act. 

I  ain  doubtful  whether  this  is  sufficient  reason  for  holding  tha|; . 
on  Hie  assi^nm^t'of  a  lease-hold  interest,  which  it  is  assumed  the 
originallessee  can  legally  make,  the  assignee  is  not  in  a  position 
to  takj»  such  ph)oeedings  under  the  Bent  Becovery  Act  as  'his 
assizor  might  have  done. 

On  the  25th  November  the  case  was  argued  before  the  Full 
.ienoh. 

Mr.  Wed^hum  and  Sadagopdchdriyar  for  appellant. 
Hdn.  7.  Bdmd  Bdu  and  Varada  Bdu  ior  respondent. 
On  the  2*ls^  February  1885,  the  following  judgments  were 
delivered:— 

TuBNA,  C.J. — The  facts  of  the  case,  as  I  understand  them^ 
are  as  follow The  former  jdgirdir,  whose  power  to  do  so  is  not 
I  now  disputed,  made  a  permanent  lease  of  the  j&gix  to  his  son  Bade 
i  Kftia  SaJiib.   This  lease  was  in  fact  a  fctrm  of  the  j&gir. 

Bade  £!aja  Sahib's  interest  was  attached  and  sold  under  a 
decree  obtained  by  his  brother,  Jada  Sahib,  t?ho  became  the 
purchaser. 

Jada  Sahib  sold  his  interest  to  the  appellant.   The  permanent 

lease  or  farm  consequently  became  vested  in  the  appellant. 

 1  ,  _  :  
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Qwu         The  tem   landholder  "  is  defined  in    1,  A^.YQI  of 
SmiDA&i.  ^  including,  for  the  puzpoMi  ^  thatrJusi^  Mte*  aJi%  j^igMikt^  and 
all  persons  farming  lands  from  jdgirdirs, 

Frimd  facie  then  the  appellant  is  a  landholder  "  ^thin  the 
meaning  of  the  Act.  But  it  m  argued  ihst  &  79  impliedly 
prohibits  assignees  from  CTflrmMag  tiba  smnmaaey  "pomem  aco^ 
f erred  by  the  Act  on  landholden  vitliflQididlegatiMi  aad  that  the 
appellant  is  assignee  of  a  landholder. 

In  one  sense  a  fanner  is  an  assignee,  but  it  is  clear  that  tiis 
term landholder  "  indiideB  lamitfc %om  j&gfidlbB.  flietefora, 
Bade  Eaja  Sahib  clearly  had  the  summary  powers  conferred  by 
the  Act.  It  is,  however,  argued  that  assuming  he  had  the  powara 
the  appellant  has  not,  because  he  is  an  assignee  of  the  f  ana.  Jt 
is  no  doubt  true  that  the  appellazEt  iM  in  one  sense  m  asognee^:  lie 
is  an  assignee  of  all  the  rights  of  the  farmer ;  but  it  does  not 
follow  that  he  falls  within  the  purview  of  s.  79. 

I  may  observe  that  section,  is  an  enabling  section.  It  was  not 
intended  to  deprive  any  j^eMiKlwAo  enjoyed  powers  tmd^  tlie 
other  sections  of  the  Act  of  the  nalihority  conf(?rred  on  him  by  the 
Act,  but  to  enable  the  persons  defined  as  landholders  to  delegate 
their  powers  to  persons  to  whom  the  other  provisions  of  tiie  Aet 
did  not  extend. 

The  term  assignee  "  in  this  section  when  read  with  the  ocm* 
text  appears  to  me  to  mean  not  a  person  who  stands  in  the  shoes 
of  a  landholder  in  relation  to  the  tenant,  but  a  person  whose  posi- 
tion does  not  interfere  with  the  direct  relation  of  the  tenant  to  the 
landlord  and  who  stands  to  iJie  landlord  in  the  position  of  an 
agent  for  the  purpose  of  boUecting  the  rent.  This  description 
applies  neither  to  a  farmer  nor  to  a  person  who  has  acquired  the 
whole  interest  of  a  farmer  but  to  a  person  to  whom  the  rents 
have  been  assigned,  e.ff^^  a  laadbiilder  may  agree  vn&  his  areditor 
that  he  shall  collect  the  rents  and  apply  them  in  reduction  of  the 
landholder's  debt.  Such  an  assignee,  though  ho  has  the  right  to 
collect  the  rent,  does  not  disturb  the  direct  relation  of  the  tenant  to 
the  landholder  and  he  cannot  exercise  the  summary  powers  under 
the  Act  as  a  landholder.  If  the  enjoyment  of  the  simmiary  power* 
was  to  be  conferred  on  him,  this  could  only  be  effected  by  delegar 
tion.  The  use  of  the  term  principal "  in  s,  79  is  thus  satisfied* 
and  it  would  not  be  satisfied  by  the  eciistra0tio&  proposed,  it 
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does  not  express  the  relation  of  a  landholder  to  a  person  who  has  Oousi 
acquired  hj  purchase  the  interest  of  a  farmer.  The  observation  Bjh^arl. 
Cf  Mr.  JuBtioe  Hutchins  that  a  "landholder"  cannot  delegate 
powers  he  haseeaaed  to  poseeBS  appeaml^^to  toe  oonaiisiTe/^^^ 
proYisions  of  s.  80  were  necessary  to  confer  on  heirs  and  repraen- 
tatives  powers  to  collect  arrears,  which,  in  whole  or  in  part,  would 
Wong  to  the  estate  of  the  person  thej  represent,  and  I  do  not 
ttink  thai  the  proviaioiis  ef  tidb  seotioii  thwyw  any  light  on  the 
provisions  of  the  preceding  section. 

Kern  AN,  J,— I  understand  that  the  permanent  lease  granted 
to  Bade  Kaja  Sahib  constituted  him  a  famer  under  the  j4gird&r 
wiainaiemeaiiiiigaf  ttoB^ji^^  expl|dned 
by  the  Full  Bench  in  Vellaya  v.  Tiruva{l)  and  tie  cases  there 
referred  to.  His  interest  in  that  farming  lease  was  seized  and 
mM  in  esxeeution  against  him  and  was  purchased  by  Jada  Sahib 
in  1874,  who,  I  assome,  obtaiaed  eertifloate  imder  s.  269,  (Mi 
Procedure  Code,  and  thus  got  a  vaKd  transfer. 

Jada  Sahib  transfeixed  the  interest  in  the  farming  lease  to  the 
plaintiff. 

.    Bade  Sahib didnot  dd^pifoliig  powm  as  hndliolder imder 

Act  Vni  of  1865  to  Jada  Sahib  or  to  the  plaintiff. 

The  defendant,  though  one  of  the  jdgirddrs,  there  being  several 
entitled  to  the  rent  lesenred  by  the  lease  to  Bade  Kaja  Sahib,  is 
alfloatenantin  ocoopation  of  part  of  the  land  comprised  inthe 
permanent  lease. 

The  plaintiff  sues  to  compel  the  defendant  to  accept  pattd 
finder  the  Rent  Aot.  The  defendant  contends  that  plaintiff  is  not 
landholder  under  s.  8  of  Aot  Till  of  1865  and  is  not  entitled 
ader  that  Act  to  eompd  acceptance  of  pattd,  inasmuch  as  he  is 
ily  an  assigneeof  an  assignee  of  a  landholder  who  did  not  delegate 
}  the  plaintiff  or  to  his  assignor  the  powers  given  by  the  Act. 
,  If  8.  79  did  not  provide  for  the  cases  of  assignees  of  kad- 
blders,  I  would  consider  that  such  assignee,  that  is  a  transferee 
the  full  interest  in  the  fanning  lease,  would  be  a  landholder 
^  Un  the  meaning  ef  a,  S  of  the  Act  as  a  fanner  under  the 
jigird&r  without  the  neoeirity  ftnr  any  delegation  of  powers. 
13iere  might  be  several  such  transfers  from  time  to  time,  and 
Buooeeding  transferee  would  be  a  landholder  within  the  mean- 

{i)IiIA,61liid.,85. 
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Goiui  ing  of  8.  3.  The  pgtition  of  tlie  original  fanner  and  d  efto^ 
8U1IOA&4.  i^'BB^M  f^<>n^  after  Urn  aa  regards  tlie  tenants  would  be  that 
he  would  be  only  answerable  to  the  tenants  fknjr  4w$ge  done 
by  or  his  agent  during  Us  own  time  and  would  not  be  liaUs 
after  assignment  for  any  act  not  done  by  him  or  his  agent.  How* 
ever,  s.  79  is  inoonsistent  wiih  such  position.  The  Aot  iphen  ft 
gave  the  summary  powers  to  landholders  as  against  their  teasoili 
contains  wious  restrictions  on  the  exercise  of  those  powers  to 
prevent  damage  and  injustice  to  the  tenants.  Section  79  oontaiiif 
the  first  reference  to  suoh  powers  being  exercised  by  agenti  nt 
assignees  of  landholders,  and  s.  80  contains  the  first  tekgmm 
to  suoh  powers  being  exenoiqiiiil  ]by  ]bf||a  ge  l/epA  ngmmi^im 
of  landholders. 

The  terms  of  s.  79  are  ''landholders  are  authorized  to  del^;ate 
to  their  agents  or  assignees  aH  tiie  powers  given  to  them  by  titlt 
Aot,  and  any  persons  injured  bf^  suoh  agents  or  assign^  ahall  be 
allowed  to  sue  either  them  or  their  principal  or  both— provided 
always  that  the  principal  shall  in  no  ease  be  liable  to  imprisonmonti 
nor  to  any  greater  damages  than  the  plaintiff  luui  aotoally  saftared 
where  the  aot  complained  of  was  ocmmiitted  by  his  agent  or  aaaignee 
and  was  not  sanctioned  by  him."  Now,  although  it  is  not  incon- 
sistent with  this  section  that  the  landholders  had  a  right  to  appoint 
agents  to  act  for  them  in  zespent  dI  the  interest  vested  in  tiiem, 
or  inconsistent  with  the  xigliti  ii  landholders  to  assign  suoh 
interests  according  to  the  ordinary  law  and  right  of  property,  yet 
it  is  inoonsistent  with  such  agents  or  assignees  exenasing  the 
summary  powers  given  by  the  Act,  unless  suoh  powm  were 
delegated  to  them  by  the  landholders.  If  it  was  the  intesitiini  of 
the  Act  that  the  agent  or  assignee  could  exercise  those  sunrmarr 
powers^  what  was  the  necessity  for  introducing  this  enaUin|( 
dause  P  If  it  was  the  intentiiOji  d(  'fiie  Act  that  tiie  landhdden 
under  the  provisions  of  the  Aot  prior  to  s.  79  were  left  free  t{i 
delegate  their  powers  if  they  chose,  then  s.  79,  as  regards  the 
power  to  delegate,  would  be  imneoessary.  The  only  construction, 
therefore,  as  it  appears  to  me,  in  respect  of  the  first  part  of  s.  79  is 
that  it  was  not  intended  by  the  prior  part  of  the  Act  that  f(||^ 
landholder  should  have  authority  to  delegate  such  powea  fuft 
that  unless  the  delegation  of  such  powers  was  authoTi2edex|mai^^ 
the  agents  or  assignees  dbou]d      baye  sooh  fKnrsirs, 
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Then,  the  next  part  of  s.  79  provides  that,  notwithstanding  Gouu 
$MAk  delegation  of  powers,  the  persona  injured  by  the  exercise  of  gun^^i^ 

powers  may  sue  the  agent  or  dismgum  ot  i&eir'  principal 
(meaning  the  landholder)  or  both,  but  limits  the  liability  of  the 
porinoipal  to  actual  damage  suffered  by  the  plaintiff  and  from 
Mpridcmntent.  This  portmn*  of  K.  79  iii^iiot  iAkitfitieM  with  the 
^ffieral  right  of  a  landholder,  who^  as  abrov^  itislied,  id  only  res- 
paofiible  for  acts  done  by  him  or  his  agent  and  is  not  responsible 
fer  aots  done  by  others  without  las  oonoorrenoe  after  he  has 

1^  3s  avaltia1>re  pibl^  tenants,  but  it 

diily  operates  when  the  asdgnee  aots  under  delegated  powers. 
The  object  of  s.  79  was,  in  cases  of  assignments  by  landholders, 
$,g.^  farmers,  by  authorizing  the  delegation  of  powers,  to .  give 
mmshary  remedies oji  til^e  one  hand  and  6n^^  6i^6m1mki  to  give 
the  tenants  additional  remedies  in  oase  of'  injury  wfiexTtlLey  were 
V  subject  to  the  exercise  by  assignees  of  summary  powers'. 

If  the  plaintiff  is  entitled  to  exerdse  the  summary  powers, 
ffiough  he  has  not  got  a  delation  mkt&t^l  ol  what  value 

is  the  proviso  of  that  section  to  the  tenants  who  may  be  injured  P 
Moreover,  in  that  case  the  remedy  provided  by  s.  79  for  the 
tenants  against  Bade  Kaja  Sahib  id  oasid  of  injury,  say  by  the 
jfl^ti^iff  in  M^roi^di  poweir^Ni^ 

Flaiatifl  majr  ^Boover  his  rent  in  a  (^vil  donrti  bit  not  by 
nmunary  remedy  xmder  the  Act. 

In  case  of  an  assignment  by  operation  of  law  to  the  heir  or 
l^al  representative,  the  right  to  exercise  the  power  goes  with  the 
estate,  s.  80.  This  clause  and  s.  70  seam  to  prove  thai  the  sum- 
mary powers  were  in  the  first  part  of  the  Act  confined  to  the 

•saminddrs,  &c.,  and  farmers  under  them  personally.  Sections 
79  and  80  provided!  for  the  cases  of  agents  and  assignees  under 
delegated  powers  and  for  heirs  andf  representatives.  I  think 
that  Zinulahdin^s  caBe{l)  is  not  correctly  reported,  or,  if  it  is, 
tlxe  point  now  before  us  does  not  appear  to  have  been  decided. 
l£r.  Justice  Holloway  says  "  this  nian,  the  plaintiff,  is  not  a  direct 

.  .  deeoendant  of  any  zamindAr,  &o.  Ha  ii^  ^ifil^QZie,ii0t  a  landholder 
mndor  the  Aflt  !niis  sffom*  to  ^qpose  ol  the 


OouBx         In  Velbya  t.  2%t«iMi(l)  llr,  Justioe  Eindatalej  reieciiiig  to 

stib'ksaee  of  the  repiii(iiligj|^^in»  qi  ijltynoo  was  oMyt  ft  laadlocd  u 

^l^ed  by  the  Aot."     .     w^.  , 

The  point  in  tihig  omo  jeaglio  sue  not  to  be  oonoIadBd  by  the 
Full  Bemsh  jBdgmfiat  ia  FtfOivo  lSmm.{l}  There  w  Udr 
that  if  a  mortgagee  is  to  take  possession  and  give  credit,  or  aocount 
lor  a  Bum  certain  to  the  proprietors  on  account  of  the  oolleotiooa» 
he  18  a  fanner  pro  Umto  ittd  iiaa  l^be  poirer,  and  tiiat,  i^est 
lights  of  a  mortgagor  in  rei^ect  of  mj^afmml  of  jxQf&ty  aif 
simply  assigned  to  the  mortgagee,  in  such  case  the  mortgagee  has 
the  powers  conferred  by  the  Act  on  landholders  only  if  they  ha?e 
been  delated  to  Uin  by  s*  79. 

That  was  the  oaae  of  a  miad^fagee  bam  mMBmindkt.  In&is  ) 
case  I  believe  it  is  not  contended  that  the  plaintiff  is  a  farmer 
under  the  Act.  He  is  only  the  assignee  of  an  assignee  of  the 
estate  and  interest  of  Eaja  Sahib^  who  was  a  >!imer  imder 
tiie  ]4girdir.  Plaintii^  Ih^^lorey  it  an  >Miigihiii  of  a  ianiiery  but 
as  he  has  not  had  a  delegation  of  powers  under  s.  79  of  the  Act, 
he  is  not  entitled  to  exercise  the  summary  powers  givoi  by  the 
Aot.  A  aaminddri  &c.,  irho  has  mado  m  fanning  lease  or  gnnt 
without  delegating  powers,  atiU  retains  iStm  powen  inddent  to  his 
estate  and  may  grant  them  afterwards  to  Ms  farmer.  But  a 
farmer  with  delegated  powers,  who  assigns  his  interest,  should  on 
tlie  asffignment  assign  his  powero.  Bnt  I  ibink  an  s^gmnent  <rf 
all  his  estate  and  intereat  would  oaziy  the  tight  to  exoroiae  the 
powers.  I  am  unable  to  agree  that  the  observation  of  Mr.  Justice 
Hutchins  referred  to  by  the  Chief  Justice  is  at  all  oondusive. 

I  would  reply  to  the  ref^i-enee  titot  tlii  dedaion  in  ZhmlaiUm^  - 
casBf  as  reported,  does  not  appear  to  beiar  on  tiiia  ease  and  fiiat 
assignee  of  a  farmer  from  a  zaminddr,  &c.,  is  debarred  in  respect 
of  that  interest  from  taking  proceedings  under  Act  VUI  of  18^d 
unless  the 'farme|  delegated  to  him,  or  to  bii  assignor,  and  his 
asMgnee,  under  s.  70  the  power  given  to  the  fanner  by  tbe  Aot. 

MuTTUSAMi  Ayyar,  J. — The  question  which  is  referred  for  our 
decision  in  this  case  is  whether  the  appellant  is  a  landholder  . 
within  1^  meaning  of  Aot  TZn  of  186S.  The  fants  frottt  iriikb  • 
it  arises  are  shortly  as  follow:— ISie  lands  in  the.xeqpoiblfl^i^' 
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poaaesaion  are  situated,  in  a  jdgir.    The  former  j4gird4r  granted  a  Govsb 
fmmamt  bM»  of  ^Oe  f&gir  to  Mb  wm,  Bdte  Ekja.  Bdde  Eaji%  Sukdaba. 
iatereet  passed  by  a  Co\irt-sale  to  his  brother,  Jada  Sahib,  who 
since  sold  his  interest  to  the  appellant.    The  appellant  sued  under 
0.  9,  Act  YUI  of  1865^  to  compel  the  respondent  to  accept  patt4 
from  him  fexr  f'aati 

The  respondent  contended  that  the  appellant  was  not  a  land' 
holder  entitled  to  enforce  the  acceptance  of  pattd.  It  is  not 
denied  that  the  permanent  lease  is  an  ij4r&  or  farm.  Nor  is  it 
&paM  ^at  Bad0  E&jft  wm  m  posiCKii  lEunooiiig  had  from  i& 
j6gfrd4r,  and  therefore  a  landholder  according  to  ss.  1  and  3  of  the 
Act-  It  is  also  not  doubted  that^  if  Bade  Kaja's  interest  passed 
by  the  operation  of  law  to  his  heir  or  legal  representative^  such 
kgal  TCpfMentstive  wcnild  he  (Stmpf^tmA  toaerase  Urn  powers 
conferred  by  the  Act  upon  landholders.  The  question  then,  as  to 
which  there  is  a  difference  of  opinion,  is  whether  the  appellant, 
who  purchased  the  farm  horn  Jada  Sahi^  but  did  not  obtain  it 
fitiiar  from  the  ]4gircUbr  diieei  or  from  Bide  l^ja  by  operaticm  of 
IspPy  u  A  landholder. 

In  so  far  as  the  right  to  rent  is  concerned,  it  is  of  no  moment 
under  the  general  law  of  landlord  and  tenant  whether  the  transfer 
to  tiie  appdkot  ui  ^bB  first  m  seoond  or  ^zd  trttosf er  or  whether 
it  is  voluntary  or  by  operation  of  law.  The  only  conditions 
neoe^ary  to  give  him  a  right  of  suit  as  against  the  tenant  are  that 
the  transfer  is  valid,  and  that  the  interest  transferred  is  such  as 
would  ftctuaUy  sabstitate  ilio  pmAsmt  for  the  former  landlord  as 
farmer.  Attornment  by  the  tenant  is  not  required  to  validate  the 
transfer  though  the  tenant  may  not  be  prejudiced  by  paying  rent 
to  the  former  landlord  until  he  has  notice  of  the  transfer. 

Htbe  former  limdlofd  irci^l  for  xenty  tiie  tron&tfer  of  hid  entire 
interest  in  the  farm  and  the  notice  of  the  transfer  to  the  tenant 
would  be  a  suffioient  answeir  to  the  claim  in  India  aa  it  would  be 
in  £n£^land.  • 

In  mxppmt  of  these  views  I  may  refer  to  the  English  law  of 
attornment  contained  in  Woodfall's  Landlord  and  Tenant,  page 
243,  especially  to  Statutes  4  &  5  Anne,  c.  16,  ss.  9  and  10.  11 
Geo.  II9  c.  19,  s.  llj  and  the  general  law  in  India  is  in  substance 
tibe  same  as  wcmid  appear  fiMi  VM$pa  r.  Tkrum.(l) 
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Bofj4»  ThiA  being  so,  the  next  question  is  whether  &  1  or  ft.  69  of  AjA 
SuNDAmi.  of  1865  bars  the  rec(^;iitti0li^  Ite  i^pdkttt  m  ka*" 

holder  to  whom  the  reepondMt  is  EaUe  to  paj  tiBltt. 

A  person  &rming  land  i  the  jag'irddr  is  expresdy  named 
in  88.  1  and  3  as  a  landholder  ior  the  purposes^  of  the  Act  .  It  is 
not  denied  that  the  person  who  t$km  the  fieCitel  first  is  a  landholder. 
Nor  is  it  denied  that  his  htfr  <tf  l^^al  teptB^Msiite  ht  i  land- 
holder. Is  there  any  suflScient  reason  then  for  sapng  that  the 
appellant  who  is  a  purchaser  of  the  farm  is  not  f  The  wor^s  axe 
persons  farming  lands  firitt  the  jagirdrir."  1)6  th^  i(iiStt 
pefoonn  who  take  the  farm  froni  the  j&^itd&t  in  fihe  first  iTi«^%iii^ 
or  do  they  include  those  who  lawfully  take  his  place  by  right  of 
purchase  in  regard  both  to  the  right  to  sue  the  tenant  for  rent 
to  the  liability  to  pay  the  ijirS  tMridHtWOib  jdgfrdir, 
words  in  regard  to  the  owneidttp  of  tUei  forUi'.  It  seems  to  ttiif 
that  they  ought  to  be  taken  in  the  latter  sense.  Section  80  indicate^ 
that  the  intention  was  <to  include  heirs  and  legal  representati^. 
It  is  reasonable  to  say  that  they  Afttf^lb  tfito  j4g{iidir  or  fanner 
having  some  present  interest  ftnd  not  to  one*  iiho  nMff  &f  stiilfrf 
former  time  a  j&gfrd&r  or 

It  is  then  suggested  that  s.  79  discloses  an  intention  to  exclude 
all  assignees  taking  the  farm  by  the  voluntary  act  of  the  land- 
holder from  the  class  of  landholders  in  order  that  the  tenant  may 
not  be  deprived  of  his  reuMdy  agaiiiifc  Iho  original'  lanfUord  for 
the  abuse  of  powers  oonfored  by  this  Act.  I  do  not  think  that 
s.  79  admits  of  such  oonstruction.  The  first  part  authorizes  land- 
holders to  delegate  to  their  agents  or  assigneea  the  powers  oonf erred 
upon  them  by  the  Act.  As  the  tenn  **  landholder"  ia  sp&m^ 
explained  in  s.  1,  we  must  read  it  in  construing  s.  79  in  ttie  MW 
in  which.it  is  used  in  s.  1.  Taking  the  word  then  to  include  any 
person  who  farms  land  from  the  jigirddr^  or  any  one  who  lawfoUy 
suooeedl  him  by  purchase  as  landlord,  &e  assignee  x^Sami  tiHar 
the  section  must  be  some  assignee  who  does  not  in  law  dii^laoe  him 
as  the  tenant's  landlord.  It  is  conceded  that  Bade  £a]a  and  Jada 
Sahib  were  landholders  within  the  meaning  of  s^  79.  The  latter 
part  of  the  section  speaks  of  the  kiidholder  as  i^prindpaL  BoUr 
then  reason  and  the  0(mtext  seem  to  me  to  show  that  the  princ^al^ 
referred  to  is  one  between  whom  and  the  tenant  the  relation  of 
landlord  and  tenant  .still  continues  to  subsigt  primarily  and  not 


To^  TCI]        KfPRA0  mm>  w 

one  who  stood  in  tha|^rpik4ion  at  some  former  period  but       lias  Gtoun 
iigwooa^ed4»  dj^at-   Bip  faid  Sto^aea. 
tlifiii  be  impaired.     The  answer  to  the  objection  is  that  it  if 
impaired  no  more  than  it  would  be  if  Bade  Kaja  still  continued 
to  hold  the  farm.  The  section  premises  three  classes  of  pOTSO^s,  first;, 
tlie  landholder  who  ^^k7  bI^  1"^^ 

^  agent  or  assignee  w\o  ifi  Specially  authorizod  to  exercise  for  bjp 
and  on  his  behalf  the  powers  conferred  by  the  Act,  and  thirdly, 
%e  tenant.  As  I  re^  s.  1,  the  appellant  stands  iu  the  first  clasfi 
and  if  I  am  right,  it  lollows  th^i^  that  he  oaoJMsl  llaci  ifaiad  fti 
second.  The  section  mus|^  therefore  be  taken  to  refer  to  aaisignees' 
who  have  seoondary  or  subsidiary  interests  but  whose  legal  rel^t^n 
quoad  the  exercLse  of  the  powers  conferred  by  the  Act  is  f<j)i 
analogous  to  that  of  an  agmt  in  that  ilia  pmm  liaato  1>a  fffpii^gA 
for  the  benefit  and  on  behalf  of  the  landholder  fop-  tto  tiii# 
being  having  some  subsisting  interest.  It  seems  to  me  tliat  i$ 
ia  not  oorrect  first  to  presume  that  the  tenant  must  have  a 
vfm^J  piaoe  aoppotraotiofi  m  ^        *^  h^^Wv^^ 

4^  yaiidnpe  with  s.  1,  instead  of  taking  the  word  as  defined  by  a-  I 
a^d  4X>nfining  the  remedy  of  the  tenant  to  the  middlemen  ex<^ 
oaing  the  power  and  to  the  person  who  lawfully  occupies  for 
thne  being  tiie  position  of  a  fanaicr  ^jtoh  iha  jigird&r.  Tha 
preaumption  itself  is  unreasonable,  for  according  to  it,  a  liability 
attaoheg  to  a  perspn  who  neither  abuses  the  powers  conferred  by 
^  Act  nor  ^^ireetly  be^iefits  by  their  exercise.  Further,  the 
aeotion  implies  iltmk  t^e  fo^ifmmstm^  W  ^  ^  ^  meideivta 
attaching  to  the  stufm  of  a  landholdw,  and  when  that  staffs  is 
onoe  effectually  ^xanpf^t^di  %  (^oa]^  if  a  i^edal  delegation  is  at 
all  needed. 

In  Veli^  V.  n^mifil)  it  vaa  o^imrad ftu^  iha  ^bet  o| 

the  instrument  (thP!n  before  the  Court)  was  not  only  to  create  a 
mortgage  but  also  a  farm  of  the  Dfiortgaged  villages,  determinable 
in  whole  or  in  a  Bp^cified  part,  at  tl^e  end  of  any  f asU  year,  ^he 
mortgagi^.lii  theprefore^  a  lan^oi^  witluii  th^  iiaeiuuii|;  ^  ^jfi^ 
Vlll  of  ISfliBi'imd  is  entitled  to  enforoe  thp  aooeptpifie  of  a  prpppe 
pattA." 

HkB  lesiilt  is  that,  in  my  judgment,  the  appellant  in  ilia  oasq 
Mom  us  is  entitled  to  enlorel  the  aaoeptanoe  of  patt&. 

(1)  LIi.B.,  5  Mad.,  8^ 
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Qooti  HuTCHiOT,  J. — ^In  referring  Urn  case  to  a  Full  Bench  I  endea^ 
BcMOABA.  soared  to  show  that  the  assignee  of  a  person  faacming  lands  froBI 
a  samind^,  Ac.,  oame  within  the  definition  d  a  landholder  girea 
in  s.  3  of  the  Act.  I  understand  that  all  my  learned  colleagues 
would  have  come  to  that  oonolusion  but  for  the  proYision  of  s.  79, 
which  speaks  specifically  of  the  aasigneea  of  landboldan.  I  shall, 
therefore,  confine  my  present  rwuttki  to  ffo  qnefltions,  wbsA0f\ 
such  an  assignee  as  the  appellant  in  this  case  comes  under  s.  79, 
and  whether  s.  79  was  introduced  for  the  purpose  of  restricting  or 
controlling  the  definition  given  in  s.  S. 

Section  79  appears  to  me  to  be  one  of  a  aeries  of  supplemental 
sections  introduced  at  the  end  of  the  Act  to  provide  for  cases  not 
previously  dealt  with.    It  is  an  enabling  section,  and  so  tar  from 
restricting  the  powers  already  conf emd'  on  ill  landholders,  it  gave 
them  the  additional  right  to  exerdae  tiisir  powers  through  ageots 
or  asaignees,"  provided  only  that  as  the  "  principal "  of  such  agent 
or  assignee  the  landholder  should  Mmself  remain  answerable  to  his 
tenants  for  any  wrong  done  by  siMth  agaui  or  assignee.    This  pra- 
'  viso  seems  to  me  to  presuppose  dial  tiie  landholder  stiU  remains 
the  principal  in  relation  to  the  agent  or  assignee  and  the  landlord 
of  the  tenant.   If  his  right  to  oolleot  rent  has  been  wholly  and 
conclusively  determined,  as  by  a  Goiiirk^aale  of  hia  entire  right, 
title  and  interest,  his  powers  must  also  have  been  determined,  and 
he  cannot  delegate  to  another  what  is  no  longer  vested  in  himself. 
He  then  ceases  to  be  either  principal  or  landlord,  and  the  person  in 
whom  his  entire  right,  title  and  intaoMt  ]iiB  heoome  vested 
in  his  shoes  as  the  landholder.   In  my  judgment,  fheiefbre,  the 
word   assignee  "  in  s.  79  does  not  include  the  transferee  of  a  land- 
holder's entire  interest  such  as  the  appellant  in  the  presmit  case. 
I  would  answer  the  question  referxed  in  negative. 

Brandt,  J. — It  is  certainly  a  qneation  which  requira  oQUfldsr- 
ation  in  the  case  before  us  whether  or  not^  having  regard  to  S.  98 
of  the  Bent  Act,  assignees  of  landlords  do  not  require  delegaivm 
to  them,  capable  of  proof,  by  such  landlords  of  the  powers  given  to 
the  latter  under  the  Act. 

The  answer  to  this  depends  in  great  mooanre  upon  the  meamng 

be  placed  upon  the  words  "their  agents  or  assignees  "  in  that  section 
And  had  not  some  doubts  arisen  in  my  mind  with  ref erenoe  to 
certain  observations  in  Vellaya  v.  Tirupa^  a  Pull  Bench  oaae,  I 
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hftvs  had  little,  if  any,  heeitation  in  holding  th^t  tlid  word  Qousb 
I as  there  used  is  used  in  tim  mm  at^f  a  pMozi  appointed  sundara. 
hy  another  to  do  any  act  or  perform  any  business  for  "  that  other  " 
(in  which  sense  the  word  is  sometimes  used),  rather  than  as  desorib- 
a  person  ^  who  takes  an  mierert  in  tibe  land  or  real  estate  of 
Hpkndlord  by  an  nswignment  from  the  landlord that  is  that  it. . 
refers  to  an  assignment  of  powers  and  not  to  the  assignment  of  an 
ertate.   My  reasons  for  thinking  that  this  is  so  are  that  s.  79  of 
^the  preeent  Bent  Art  appeals  to  he  an  adaptation,  reproduction,  or 
Pi^ed  amendment  of  a  42  of  Begulation  XXYIII  of  1802, 
which  Eegnlation  empowered  landholders  and  farmers  of  land  to 
distrain  and  sell  the  personal  property  of  under-farmers  and  raiyats 
eartain  cases  for  arrears  of  rent,  and  s.  42  authorised  sneh 
Hpfinlden  and  farmers  "to  delegate  to  their  naihs,  gmnastahs 
and  other  agents  employed  in  the  collection  of  rent  the  power  of 
distrainiog,  on  their  hehalfj  in  the  manner  presorihed  in  the 
Begulation/'  subject  to  oeftain  penalties  in  tiie  case  of  abuse  of 
ke  powers  so  conferred,  and  subject  also  to  the  responsibiUty  of 
le  landlord. 

Madras  Act  VIII  of  1866  does  not  profess  to  do  more  than 
>Udate  and  simplify  Tarions  laws  whidi  hare  been  passed 
to  landholdiaa?s  and  their  tenants,  and  to  provide  a  uniform 
for  the  recovery  of  rent,"  and  having  regard  to  this  fact 
to  the  position  which  s.  79  occupies  in  the  Act  and  to  the 
Lons  of  s.  42  of  the  Begulation  of  1802  for  which  it  is 
dtuted,  and  to  the  fact  that  s.  8  of  Regulation  XXV  of  1802, 
led  and  unaltered,  expressly  recognizes  the  rights  of 
ietors  of  land  to  transfer  by  sale,  gift  or  otherwise,  without 
the  previous  consent  of  Government  or  any  other  authority,  the 
right  in  the  whole  or  any  part  of  their'  zaminddries 
tently  with  the  requirements  of  Hindu  and  Muhammadan 
and  in  a  manner  not  prohibited  by  the  Regulations  of  the 
Government,  I  have  no  doubt  that  the  word    assigns  " 
79  of  the  present  Act  was  used  as  an  amplification  only  of, 
and  in  the  same  sense  as  that  in  which  the  word, "  agents  "  is  used, 
the  two  words  being  substituted  for  the  words  "  naibs,  gumastahs 
,    or  agents in  s.  42  of  tiie  old  Begulation.   The  use  of  the  word 
H^ftandpal"  only  in  s*  79  of  the  Bent  Act  appears  to  me  to 
^  support  this  view. 

The  decision  in  Veilaya  v.  Tiruva,{l)  in  respect  of  the  powers 
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GouBB  of  A  mortgagee,  apart  froln  express  assignment  of  powers  midor 
SUMD4BA.  0*  79y  to  csaroise  the  powers  of  landlord  under  the  Aot  as  a  fekBaflr, 

if  the  effect  of  the  instruraont  of  mortgage  be  not  only  to  create  a 
iiaortgage  but  also  a  |arm  of  the  mortgaged  yUlages,  appears  to  me 
to  vpply  iviih  at  leaat  equal  f  ovoe  to  the  ease  of  a  lessee  to  whom  a 
koitari  Ilia  me^  over  all  his  rights  in  the  proporty  except  a  right 
to  DSOflfSd  a  fixed  sum  payable  by  the  lessee  **  in  consideration  of 
obtaining  suoh  proportion  of  the  profits  of  an  estate  as  he  (the 
proprietor)  was  entilldl  ti/^  That  thete  is  no  distinction  for  tiss 
poiflOSfifl  ot  the  Act  between  leasing  and  farming  appears  to  have 
been  assumed  by  the  learned  Chief  Justice  in  Velhtja  v.  Tiruva{l) 
(as  X  rem,arked  in  my  observations  in  the  order  of  reference  in 
tl^  ofi»},  fxi4 1  sttB  of  opinion  tbi^  it  was  not  oTer  iiri^snded 
in*  thjf  Caart  to  draw  any  distinction  between  the  two. 

The  power  of  proprietors  to  deal  with  their  property  by  way  of 
transfer  by  sale  or  otherwise  in  any  manner  not  oontraiy  to  law, 
hav^G^  tlpa  be&n  distiiietly  recognized,  and  the  general  rule  being 
that  "  mes^  one  who  has  an  estate  or  inteoDsat  in  land  and  tene- 
ments may  assign  it,  as  tenant  for  life,  forjyears,  &c./'  (Comyn's 
Digest;  YoL  5,  p.  686,  5th  edition),  is  there  anything  in  the  unre- 
pealed Begulatioiifl  or  in  tlia  JEfcenfc  Jiot  by  reason  of  which,  having 
regard  to  the  aim  of  legislation  on  this  subject,  viz.,  protectioa  of 
tenants  from  undue  exactions  or  oppression  on  the  part  of  Isnd- 
lords  to  whom  epeoiid  and  summary  means  for  speedy  realization 
of  tesM  are  given,  it  most  1>e  lidd  that  there  is  an  ezoeptiQai  to  iiie 
general  rule^  and  that  an  assignee  of  a  farmer  or  leesee  does  not 
stand  in  the  place  of  the  farmer  or  lessee  ? 

If  there  is  under  s.  79  oi  the  Act  an  assignment  or  delegation 
oi  the  landholder's  powers  thelii^dliolder's  xesponsifailiiy  no  doobt 
still  continues,  along  with  the  liability  of  the  assignee.  Does  the 
landholder's  liability  oontiiiue  wlm  he  fanns  or  gives  a  kaae  to 
another  ? 

XTnder  s.^  of  Begulation  XXY  of  1802  the  landholder  is  still 
answcimble  to  €h>vemment  if  he  does  not  register  the  tzaiisfer  iD 

the  manner  therein  provided,  but  there  is  not,  as  it  appears  to  me, 
any  express  provision  in  the  Begulations  or  the  Act,  imder  which, 
when  he  has  divested  himaell  of  all  interest  in  the  property  exaefi 
a  right  to  receive  from  a  farmer  or  lessee  a  fixed  sum,  he  is  fltOl 
liable  to  the  tenants  for  wrongful  acts  done  xmder  the  color  of  the 
aot  by  the  farmer  or  lessee,  who,  standing  in  the  place  of  the  land- 
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holder,  is  subject  to  the  obligations  and  invested  with  the  summary 
powers  of  diatramir  conferred  on  the  landholder  under  the  Aot. 
And,  if  Qm  is  so,  it  does  not  appear  to  me  what  dilFi&rence  it  can 
make  whether  such  a  faraier  or  lessee  transfers  his  interest  to 
another :  the  tenant  is  not  consulted  as  to  the  choice  of  the  original 
lessee  or  farmer  my  more  than  he  m  as  to  the  seleotion  of  an 
asfflgnee  of  the  lessee,  who  again  oan  only  ttdl^tiifie  potlrars  of 
suTnmary  distraint  if  lio  fulfils  the  olili^lAibjQS  imposed  to'  -^ln 
as  filling  the  place  of  a  landholder.  *  * 

Tenants  would  no  doubt  be  justified  in  refusing  to  attora  M  )i 
farmer  or  lessee  unless,  by  due  notice  i^fdn  to  ^em  by  ihe  iSA^ 
hoIdei*s  or  otherwise,  they  be  made  aware  of  the  transfer,  and  are 
authorized  and  desired  to  pay  rent  to  the  transferee,  and  so  they 
would  be  on  an  assignment  by  the  fatM^  or  lessee,  but,  subject  to 
these  conditions,  and  under  the  restriotidfis  above-mentioned,  it 
appears  to  me  that  the  tenant's  rights  are  sufficiently  protected, 
and  thai  there  are  not  grounds  for  holding  that  the  assignee  of  a 
I^see  is  not  a  landholder  for  the  purposes  oi  the  Beilt  Aot. 

I  am  of  opinion  that  the  appellant  is  not  debarred  &om  taking 
pooeedin^  under  the  Rent  Aot. 


GOUBE 
V, 

SUNDARA. 
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Btfare  Sir  Charka  A,  Turner^  Kt.,  Chief  Justice^  and 

Mr.  Justice  Brandt. 

SANKAEIANARAYANA  (Defendant),  Appellant, 
and 

KtiKJAPPA  (Rklihnrt),  iShwiiiiroBirp.* 

•sent  by  post. 

K  Mt  a  plaint  by  post  to  a  BeTenne  officer,  who  was  on  tour  and,  in 
obedience  to  an  order  iasaed  bf  sodi  ottoer  lo  pay  batta  wf£ldn  a  oortalti  iftte, 
presented  hinisf  If  and  paid  1^  aiaoliiit  dfc*^^  fliirty  days  fwlil  llie  dilo 

of  the  cause^of  action  : 

fitirf,  that  the  suit  was  instituted  within  the  time  prescribed  by  h.  .11  of  the 
Rent  EeooTery  Ai^Moparti FUchi V^^^pala  Kondamma  (6  M.H.C.E.,  136) 
appfored  and  difltangmiheA. 


•  Second  Appeal  3  d 


March  11. 
April  I. 


80 

Digitized  by  Google 


ilS  THB  INDIAJf  IdkW  fiSFOBTS.     [VOIi^  ^WWO. 

sasmma'  Thw  was  aa  appeal  from  the  decree  of  J,  W.  Best,  District  Jud^ 
naiUtaxa  ^fiooiiiG^uian,  dated  SlihAu^ 

KisiATTk.  Jl^Jtimk  R4u,  Deputy  Collector  of  SouttuOanaara,  in  a  summary 
suittrouglit  under  tlie  PLOtit  Recovery  Act  by  KuBjappa  agamst 
Sankaranaruyanicharyar  to  recover  damages  for  an  allied  ill^gd 
dirtmaiit.  Th^  Mbttdaat  objeotodtiiat  the  rait  was  not  inati^ 
tuted  within  the  thirty  days  allowed  by  ft-  51  of  the  Act. 

The  Deputy  Collector  dismissed  the  suit  on  the  ground  that 
the  plaint  had  not  been  properly  presented,  having  been  seat  ,  by 
^^A^M^pmrti  PiUd  Mmdu  y.  Fuppala  KGndamma.{l)  The 
District  Judge,  on  appeal,  held  that  the  plaint  having  been  accepted 
by  the  Assistant  OoUeotor,  had  under  the  circumstanoes  been 
properly  presented. 

The  daf^daiit  appeilad  to  tiia.Hie^  Cld^ 

Srimmm  Ran  for  appellant. 

Rdmdchandra  Ban  Sahih  for  respondent. 

The  CJourt  (Turner,  C.J,,  and  Brandt,  J.)  ddiTeawd  tie  fol- 
lowing jndgmentB:— • 

TuHNEH,  C.J. — The  goods  of  the  respondent  were  distrained 
by  the  appellant.  The  respondent  thereupoii  went  to  Mangaloxo,  a 
distance  of  forty  miles  from  Ms  hdnse,  to  institnte  a  suit  under 
tboBentAet 

The  Assistant  Collector  in  clmrge  of  the  taluk  was  absent  on 
tour  and  the  respondent  not  being  able  to  ascertain  his  exact 
wbeireabouts,  on  the  28Td  May  addil  a  statement  to  that  effeet  to 
l£b  petition  and  sent  it  by  post  to  the  As^stant  Collector.  He 
received  in  reply  a  notice  that  he  wae  to  pay  batta  and  produce  a 
list  of  witnesses  within  fifteen  days,  or  his  plaiut  would  be  thrown 
out.  Aoeozding  to  the  evidenoe.of  his  vakil,  who  is  supported  by 
the  evidetice  of  the  clerk  of  the  Assistant  Collector,  the  respondent 
accompanied  by  his  vakil  presented  himself  at  the  A Rm'stant 
CoUeotor's  quarters,  and  paid  the  batta  on  the  15th  J une. 

It  is  admitted  lhat  the  suit  would  have  been  in  time  if  .tii9 
plaint  had  been  presented  on  that  day. 

From  the  l-^th  to  20th  June  the  Assistant  Collector  had,  accord- 
ing to  the  clerk's  evidence,  no  time  to  attend  to  such  ordinaqr 
buwiesB.  He  was  not  allowing  parties  or  petitioners  to  go  bef cm 
him  unless  mit  for.   The  Jodgf,  finda  it  pcoved  ih$i  ths  Iniifl 


(I)  6 11.H.C.E.,  1^. 


was  paid  by  the  plaiatiff  accompanied  by  his  vakil  on  15th  June,  Sakkaba- 
hddi  tiuut  the  jpldnt  hc^ng  b#eii  accepted  by  the  Asais-  ^  ^  ^ 


V. 


^^>iJollectc 
jHplnirtai 


t  Collector,  was,  under  the  circumstances,  sufficiently  presented.  K^'^"^- 
The  presentation  ought  to  have  been  made  to  the  Assistant 
^Collector  and  the  Act  does  not  state  it  may  be  sent  by  post.  The 
at  CeUeetor  Bdight  have  te^oBiiA'iSb  accept  it  and,  if  he  had 
•done  so,  the  presentation  would,  this  Court  has  ruled,  not  have 
been  valid  ;  but  in  the  present  case,  as  tlio  Judge  has  pointed  out, 
plaint  was  accepted.     The  plaintiff  presumably  under  the 
Otilleotcxr'E  olfdlT'ireoeived  notioe  that  he  was  to  pay 
,tta  and  that  if  he  failed  to  do  so  his  plaint  would  be  rejected, 
obeyed  the  order.    This  in  itself  1  think  would  have  been 
it  to  justify  the  Court  in  holdiug  that,  although  the  plaint 
not  have  hS^^  iMrfved  unless  it  was  presented  by  the 
phuntifp  or  by  a  pleader  or  agent  on  his  behalf,  nevertheless,  as 
it  was  accepted,  the  suit  was  sufficiently  instituted.    But  when 
plaintiff  presented  himself  with  his  pleader  and  paid  batta^he 
he  deemed  to  have  fwtoeettted  the  plaint  on  that  day,  if  not 
before,  and  the  objeotion  tliat  tlie  suit  was  not  properly  instituted 
i^rightly  overruled  by  the  Judge. 

eon  hardly  be  contended,  in  view  of  the  original  defence, 
the  respondent  had  exeented  leaaiiB  (Exhibits  I,  lY  and  Y), 
'"which,  the  Judge  holds,  are  not  pro\'erl  that  the  parties  dispensed 
with  an  agreement  in  writing.    The  appeal*  fails  and  must  be 
with  ooete. 

Bkakdt,  J. — In  this  IM»  the  £straint  was  ipade  on  the  16th 
ft  J  1883  ;  the  petition  or  plaint  whieli  appears  to  have  been 
iwritteu  by,  or  on  behalf  of,  the  respondent,  is  dated  23rd  May;  it 
it  seems,  sent  by  post  registered,  and  was  no  doubt  received  in 
'^oe  of  the  Assistant  Collector  on  the  26th  id^m  :  the  stamp 
is  obliterated,  but  on  it  appear  what  are  evidently  the  fragments  of 
the  initials  of  the  Assistant  Collector,  and  the  date,  26th  May  1883. 
-tiie  margin  of  the  petitita  there  are  written  in  pencil  these 
Notice  issued  to  prodaoe  prooess-fees  within  fifteen  days, 
st  June  1883  " — there  is  no  signature,  nor  initials  to  these  words. 
Assistant  Collector's  clerk  deposes  that  a  list  of  witnesses, 
WftB  put  in  by  the  respondent  or  some  one  on  his  behalf  was 
[ed  by  that  officer  on  the  20th  June ;  the  clerk  says  that 
ween  the  15th  and  20th  June  tlie  Assistant  had  no  leisure  to 
d  to  ordinary  business  j  that  when  the  respondent  paid  his 
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SjLsiLULA-    lyatta  Im  vakil,  AnaQtayya,  had  also  eagm ;  and  that  though  he 
Ki&iTANA  ^j,^^,^      ^  wkMikriatb  Um  MtfmieDii  or  hit  Tsidl  ptbduoed  Idb- 
EuNJAPPA.  'batjn  mid  list  qf  witnesses  he  believes  that  the  pMpt^-ff  did  iqppear- 
aod  do  what  he  was  called  ilpon  to  do  within  the  16th  Jtme, 
oiiherwifle  they  "  (the  fees  P)  "  would  not  have  been  a4)oepted." 
Endenoe  in  snppoit  of  theie  stateBLeoieis  also  giyen  by  Ansn- 
*  tayya,  plaintiff's  vakil. 

The  District  M4nsif  considered  this  evidence  not  veiy  trust- 
worthy and  altogether 'insnffident  to  pmB  that  Uie  respond 
plaint  had  been  in  any  way  adoeipted  or  wbad  upon  by 
Assistant  Collector  as  a  plaantj  within  thirty  days  from  the  date 
of  the  cause  of  action  ;  but  the  District  Judge  appears  to  accept 
it  as  true. 

In  second  appeal,  we  are  bound  to  take  the  I>ij9triGt  Judge's 
finding  on  the  facts,  and,  assuming,  as  I  do,  that  he  finds  in  effect 
that  the  respondent  and  his  vakil  both  appeared  at  the  Assistant 
Collector's  offioe  on  the  ISih  June  in  oonfieofcioB  "illlii  and  for  tke^ 
purpose  of  'obtaining  issue  of  process  on  the  plaint  sent  by  post^ 
that  they  on  that  day  paid  batta  and  put  in  a  list  of  ^"itnesses  as 
directed  by  the  Assistant  Collector,  and  that  it  was  through  no 
fault  of  theirs  that  that  officer  was  not  aooessihle  inliis  Oonrt  as  a 
Bevenue  Coiu-t  till  the  20th  June,  there  may,  m  this  particular 
case,  be  held  to  have  been  a  suffidant  preaeSLtation  of  a  fdaint  for 
the^purposes  of  the  Act. 

The  decision  in  Moparti  FUoM  Ifmdy^9  Mii(l)  appeaxa  to 
correct  in  princij^le,  and  there  are  in  my  opinion  obvious 
why  petitions  sent  by  post  should  not  be  accepted  as  plaints 
presented  under  the  Rent  Recovery  Act. 

I  do  not  agree  that  a  mere  order  eallbig  on  i3»e  plaintiff  to  pqr 
batta,  if  passed  on  such  a  petition  sent  by  post,  would  be  sajBoiwt 
to  constitute  acceptance  of  a  plaint :  and  it  is  only  on  the  assump- 
tion that  the  District  Judge  found  that  the  respondent,  with  his 
vakil,  in  person  appeared  at  tiie  Asriatont  CoUeetot^e  Court  im 
connection  with  this  summary  suit  before  the  16th  June  that  I 
concur  in  thinking  that  there  was  on  the  15th  idem  what  may  be 
taken  to  have  been  a  presentation  of  the  plaint  as  required  usfior 
the  Act. 


(l)6M.H.aE.,  136. 
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Before  Mr.  Justice  MuUuadmi  Ayyar  and  Mr.  Justice  Hutchim. 

XJNNIAN  (Dbfbndant  No.  2),  Appbllant,  1884. 

October  80. 

1886. 

eImA  (PLAnrriFF),  Bbspondint.* 

MMbhmr  imo^Edmm  immre-^Redmption  <m  term  of  admitUd  dmit&^Improw' 
wHnH  Looal  custom — JenmVi  right  to  a  moieiy^Arreari  of  rent,  JenmVi  right  to 
Mmet  from  amount  fogable  by  him. 

In  a  suit  brought  Agamst  A  and  B  lor  redemption  of  land,  alleged  to  have  been 
4eadeed  to  A  on  k&nam  tenure  in  1874  and  to  be  held  by  B  under  A,  it  was  found 
that  the  demise  of  1874  was  invalid  iSecaose  it  had  been  executed  fraudulently,  but 
iaannoh  as  B  admitted  that  he  was  in  possession  nnder  a  similar  demise  of  1855 
%  was  held,  tiiat  the  plaintifl  was  entitled  to  redeem  on  the  terms  of  the  demise 
adBxtted  by  B.   Eunhi  KutH  Nair  t.  Kutti  Maraeear  (4  M.H.C.B.,  859)  followed. 

Local  usage  of  Em&d,  by  whioh  the  jenmi  on  redemption  of  a  k&nam  takes 
cndit  loer  one-half  of  the  value  of  improyements  effected  by  the  k&namdar,  upheld. 

Tlie  lig^  of  a  jenmi  to  deduct  arrears  of  rent  from  the  amount  payable  by  him 
flttMdeon^tioa  of  a  kftnam,  being  a  customary  incident  of  the  tenure,  is  not  affected 
If  tba  tfaiee  years'  period  of  limitation  for  recovery  of  arrears  of  rent 

This  was  an  appeal  from  the  deoree  of  E.  E.  Erishnan,  Subordi- 
Mte  Judge  of  South  Malabar^  confinning  the  decree  of  P.  GK>7inda 
MflDdn,  District  MAnsif  of  Emdd,  in  suit  215  of  1883. 

The  plaintiff,  B&m&  Nambi,  sued  the  def endants,  Eathi  Anuna 
nd  Natnthodiyil  IJnnian^  to  reoover  certain  land  demised  on 
together  with  arrears  of  rent  from  1051  (1876)^  to  be  set 
oSi^faiiist  a  corresponding  amount  of  the  k&nam  adyance due  by 
l^tiir,  Bs.  177-12-0. 

Tbe  rent  reserved  was  alleged  to  be  Rs.  10  per  annum. 

Defendant  No.  2  denied  that  he  held  xmder  this  demise,  but 
admitted  tiiat  he  held  xmder  a  k4nam  of  1855,  for  Bs.  177-8-0,  at  an 
mmal  rent  of  12  annas,  and  claimed  Bs.  8,000  improvements. 

The  District  Mfinsif  found  that  the  kdnam  on  which  the 
jhintfff  sued  was  invalid  on  the  ground  of  fraud,  but  decreed  that, 
on  payment  by  the  plaintiff  of  the  amount  of  the  k&nam  admitted 
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UmruN*  by  defendant  No.  2  and  one-half  of  the  value  of  improvements 
r/m/.     (the  other  half  being  allowed  to  the  jenmi  in  aooordanoe  with  local 
oustom)  Bfl.  1,031-10-3,  minm  did  aim»  of  tmt  fit  13  annas  per 
ftTiTmin^  defendant  No.  2  shonld  Burrender  the  land. 

On  appeal  the  Subordinate  Judge  eonfinned  iMs  decree. 
Defendant  No.  2  appealed  to  the  High  Court  on  the  follow* 
ing  grounds: —  * 

(1)  The  demise  on  which  plaintiff  brought  this  suit  having 

been  found  to  be  false,  the  suit  ought  to  have  been 
dismissed.  • 

(2)  Plaintiff  has  not  given  notibd  ft  defendants  to  snzreader 

the  lands. 

(3)  Defendant  No.  2  ought  not  to  haye  been  made  liablfi  to 

pay  plaintiff  ^s  costs. 

(4)  Plaintiff's  claim  to  more  t1)^  tiiiee  ydazs'  relit  islaamd 

by  limitation. 

(5)  The  indiscriminate  deduction  of  half  the  value  of  im- 

provements in  favor  of  the  jenmi  is  unwarranted  by 
law  or  by  the  custom  of  the  coonby. 

Ghpdlan  Ndyar  for  appellant. 

Sankaran  Ndyar  for  respondent. 

The  Court  (Muttus&mi  Ayyar  and  Hutchins,  JJ.)  delivered 
the  following 

Judgment  : — It  is  not  denied  that  the  relation  between  the 
respondent  and  the  appellant  is  that  of  mortgagor  and  mortgagee, 
and  there  is  therefore  no  doubt  that  the  latter  was  entitled  to  a 
decree  for  redemption.  The  respondAt  aUe^fed  that  there  was  a 
renewed  demise  in  1049  (1874),  but  the  appellant  contended  that 
the  k&nam  purchased  by  him  was  that  of  1030  or  1 855.  In  so  far 
as  the  mortgage  debt  is  concerned,  this  contention  is  immaterial, 
as  the  amounts  of  the  original  and  &e  xeaaowed  IrAnATim  aro  tilie 
same.  Though  there  is  a  difference  in  the  rates  at  which  rent  was 
payable,  the  Courts  below  were  entitled  to  adopt  the  rate  mentioned 
in  the  admitted  demise  of  1030,  and  the  appellant  cannot  be  pre- 
judiced by  it.  As  to  the  contentixm  that  the  appelant  was  net 
oalled  upon  before  suit  to  surrender  the  land,  the  suit  itself  may 
be  regarded  as  a  demand  so  far  as  the  right  of  redemption  is 
oonoemed.  The  question  theA  is  only  material,  if  at  all,  in  regaxd 
to  costs ;  but  as  the  appellant  xedsted  the  respondents  title  to  a 
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decree  for  redemption  in  this  suit,  on  the  ground  that  the  demise  Uhkiak 
sued  upon  was  not  true,  and  persisted  in  that  contention  on  appeal,  BiiiX. 
notwithstanding  the  decision  of  the  Hight  Court  in  special  appeal 
No.  113  of  1869  that  the  mortgage  relied  upon  by  a  defendant  as 
genuine  may  be  made  the  ground  .of  a  decree  in  the  plaintifi's 
favour  if  the  relief  granted  be  substantially  such  as  was  claimed 
in  the  plaint — Kunhi  Kutti  Nair  v.  Kutti  Maraccar  (1) — we  cannot 
•  say  that  the  Judge  was  wrong  in  assessing  the  appellant  with  the 
respondent's  costs.  Another  objection  which  requires  to  be  noticed  ' 
is  that  the  deduction  of  half  the  value  of  improvements  in  favour 
of  tiie  jenmi  is  not  warranted  by  the  custom  of  the  country.  The 
District  M^nsif  has  found  that  the  deduction  has  been  made  in 
aocordance  with  the  usage  obtaining  in  Em&d,  where  the  land  in 
soit  is  situated,  and  the  Judge  has  virtually  adopted  the  finding. 
The  appellant  has  not  shown  that  there  was  no  such  usage  although 
it  was  open  to  him  to  have  produced  evidence  in  support  of  his 
eontention,  and  the  existence  of  a  similar  custom  has  been 
reoc^inised  in  second  appeal  No.  30  of  1881. 

The  only  question  then  which  remains  to  be  decided  is  whether 
the  respondent  was  entitled  to  deduct  from  the  k&nam  debt  due  by 
him  tiie  rent  in  arreat  for  more  than  three  years.  In  the  case 
before  us,  the  respondent  has  been  permitted  to  deduct  from  the 
amount  due  by  him  arrears  of  porap&d  (rent)  from  1051  to  1058 
inclusive^  and  it  is  argued  that  the  daim  to  more  than  three  years' 
rent  is  barred  by  limitation.  It  would  clearly  be  so,  unless,  by 
the  usage  of  the  district,  the  jenmi  is  entitled  to  treat  his  right  to 
deduct  the  arrear  of  rent  at  the  date  of  redemption  as  an  incident 
of  the  k&nam  demise.  In  Shaikh  Botutan  v.'  Kadangot  8hupanf{2) 
the  jenmi  sued  to  eject  the  k&namd&r  on  the  ground  that  the  rent 
-was  in  arrear.  The  Court  held  that  the  k&namd&r  did  not  forfeit 
his  right  to  hold  for  twelve  years,  and  that  the  jenmi  might  either 
sae  ioT  the  rent  in  arrear  or  debit  it  against  the  mortgage  amount. 
1^  Kuf\fu  Velan  v.  JSfanavikrama  Zamorin  Eaja  (3)  the  High  Court, 
-vhilst  holding  that  the  jenmi  is  not  entitled  to  oust  the  k&namd&r 
for  non-payment  of  porap&d  (rent),  observed^  that  in  sudii  cases, 
the  mortgagee  is  entitled  to  the  occupation  of  the  property  for  the 
period  of  twelve  years  from  the  date  of  the  mortgage  notwith-^ 


(1)  4  M.H.C,B.,  366»      (2)  1  M.H.C.R.,  112.      (3)  1  M.H.O.R.,  113,  not«* 
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UmxAM  fitaodixig  saoh  defaalti  and  that  the  proprietor  maj  in  the  meantime 
TtL^     neoferlheamarl^siiifcQrtdbcraditfcff      aaumnt  on  paying 

off  the  kdnam  mortgage  after  the  lapse  of  twelve  years.  Again,  in 
Jin-^hfia  MannaiU  v.  Shankara  Manman^[\)  the  Court  adverted  to 
certain  proceedings  of  the  Sadr  Coorty  dated  the  5th  August  1856| 
m  wibodying  a  similar  opiidoii.  These  oasoB  IbAtb  no  mm  for 
doubt  that  in  return  for  the  term  of  twelve  jears,  for  which  the 
k4narad6r  is  entitled  to  occupy  the  property  demised,  the  jenmi  is 
entitled  either  to  sue  for  the  rent  in  arrear  or  to  take  credit  for  it 
lAflQ  ike  mortgfli^  ia  paid  off  on  the  expration  of  twelve  jreKS* 
The  right  to  take  credit  for  the  arrear  on  the  occasion  of  fedflBOptkm 
is,  therefore,  an  incident  of  the  tenure,  and  as  such  of  the  k&nam 
demise^  and  there  can  be  no  question  of  limitation.  The  same  view 
Iiii  %eili  mIbM  eipMsed  in  Emm  BMrM  y.  KomU  JOm 
by  another  Division  Bench. 

We  are  of  opinion  tiut  the  seeood  i^peal  fails  and  must  be 
diamiieed  with  coete. 


1885. 
ICarohai. 


.   APPBLtiATB  CIVIL. 

B^i^re  Sir  C^iarks  A.  Turner^  Kt,y  Chief  Justice,  and 

GOPiliAAilD  ssm  mmam  (Jimnamsm),  AmsMjmt 
and 


3  U  Col  Sci^"  SAHKAM  (FUomxv),  Bssfohsbr.* 

In  1879  a  zam(pd&r  granted  a  lease  of  part  of  the  wanfiMttTf  for  tmmAf  jmxk 
reservrng  a  rent  of  18,000  rupees  per  axmuiiL 

In  1881,  the  eaxcdnd&rf  ha\iiig  been  attached  by  a  creditor,  the  wmfndAr 
gnatod  a  new  leue  in  peipetuity  in  lien  of  tiie  former  leaie,  reaerving  a  reot 
of  Bt.  ISfOOO  aTHir. 

A  tooeiTer  of  the  zamfnd&rf,  having  mitafiiQnily  bean  appointed  with  fill 
powezt  under  the  provisiana  of  a.  &03  of  the  Code  of  Oivtl  Prooeinre,  lued  the  taw 
to  recover  rent  at  the  rate  reserred  in  the  first  lease  from  1881  : 

MiU^  that  the  reoelTer  waa  eolttled  to  recover  the  rent  r3aiined> 

l!ho  pvondona  ol  a.  ftOS  of  ^  Oodfi  of  Oiffl  Aooednn  wen  in^^ 
that  tho  teoeiWy     feqmlof  all  popoty  which  wat  or  oonld  be  attaohad,  hai 

(1)  lLH.aE.|  118,  note.    (3)  LLJK.,  8        88U    •  ^fpal  IM  of  IW.  > 
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flMpovmoltfaeownerastheyezistedat  the  time  the  pi^^  QtoTiuAim 
^  oxtet  of  the  Court  by  attachmeEit,  provided  that  they  have  not  ceased  by  g^^^^ 
opoatkmollair. 

!Rn8  was  an  appeal  from  the,  decree  of  G.  B&m&ohandra  Ayyar, 
Sobordinate  Judge  of  Madura  (East). 

The  plaintiff,  Sankara  Ayyar,  receiver  of  the  Sivaganga 
wninddri,  sued  the  defendants,  the  sons  and  grandson  of  Easi- 
Tisv^bada  N&yakar,  who  obtained  a  lease  of  seventeen  villages  in 
Ibe  samind&ri  from  Dorasinga  T^var,  the  late  zaminddr  of  Siva- 
ganga^ in  1879,  to  recover  rent  for  three  years  from  fasli  1291 
(1881).   The  plaintiff  obtained  a  decree  for  Rs.  31,816-7-10. 

The  defendants  appealed. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Turner,  G.  J.,  and  Muttusdmi  Ayyar,  J.).^ 
Bhdshj/am  Ayyangdr  and  Kalianardmayyar  for  appellants. 
Hon.  Subramanyayyar  for  respondent. 
Judgment. — The  zaminddr  of  Sivaganga,  on  the  24th  Novem- 
ber 1879,  executed  and  registered  a  lease  of  seventeen  villages  in 
the  Eluvankotta  taluk,  being  a  part  of  his  zamind&ri,  for  a  term  of 
twenty  years,  reserving  a  rent  of  Bs.  1^000.   At  that  time  there 
were  several  suits  pending  against  him,  and  in  some  decrees  had 
been  obtained  and  had  not  been  satisfied. 

On  the  26th  January  1881  the  whole  zaminddri  was  attached  * 
at  tiie  instance  of  a  decree-holder  in  original  suit  35  of  1879. 

On  the  9th  February  1881  the  zaminddr  granted  a  perpetual 
lease  of  the  before-mentioned  villages  in  substitution  of  the  former 
IsMe,  reserving  an  annual  rent  of  Bs.  12,000  only,  the  consid- 
ention  was  recited  to  be  past  services ;  but  no  evidence  has  been 
gifont  of  the  existence  of  any  necessity  for  a  reduction  of  rent, 
flhortiy  after  the  making  of  this  second  lease,  a  receiver  was 
i^pdnted  (with  full  powers  under  s.  503  of  the  Gode  of  Givil 
Iteoedure) ;  and  he  has  brought  suit  to  recover  rent  at  the  rate 
Mnrved  under  the  first  lease,  and  if  the  Gourt  is  of  opinion  that 
be  IB  not  entitled  to  receive  it  at  that  rate,  then  at  the  rate  reserved 
Irjr  fbe  second  lease. 

It  appears  that  other  decree-holders  have  taken  out  execution 
it  tibeur  deoroes,  and  are  entitled  to  a  rateable  distribution  with 
ftDdeoroe-holder  in  original  suit  35  of  1879  in  respect  of  any  sums 
fpHimfl  in  execution  of  his  decree. 

The  appellants,  the  representatives  of  the  lessee^  do  not  deny 
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(MIujUmi  that  they  are  liable  to  pay  the  reduoed  rent,  but  they  assert  ihjsi 
BMkMA.  rent  eaimotbe  reoovendioiderfte  ibrtlaas^  i«ly  on  the 

language  of  s.  503,  dmSL  Froeednre  Code,  whioh  declares  that 
the  reoeiyer  has  the  powers  of  the  owner,  and  they  argue  that  as 
the  owner  would  be  bound  by  the  second  lease,  the  receiver  is 
also  bound  by  it.  We  eonsider  tiie  Judge  has  rightly  orerroled 
this  objection.  The  Prooedure  Code  must  be  read  as  a  whole  and 
effect  given  as  well  to  the  provision  which  prohibits  alienation 
after  attachment  to  the  prejudice  of  a  decree-holder  as  to  the 
provisions  of  i.  503.  Ths  eeoond  lease  is  void  as  against  tits 
decree-holder  in  original  suit  35  of  1879,  for  it  was  an  alienation, 
and  was,  moreover,  distinctly  prejudicial  to  the  interest  of  the 
decree-holder,  and  it  could  not  have  been  intended  that  the  provi- 
sions of  s.  603  should  praotioally  give  validify  to  saoh  an  alieo^ 
ation  in  eases  in  whioh  tlie  Court  might  deem  it  neoessary  to 
appoint  a  receiver*  In  our  judgment  the  provisions  of  s.  503 
were  intended  to  declare  that  the  receiver  in  respect  of  all 
property  which  was  or  6cniSA  lie  attaoiied  had  tlie  powoETS  of  tiii 
owner  as  they  existed  at  the  time  the  property  was  brought  under 
the  orders  of  the  Courts  provided  |bat  they  have  not  ceased  by 
operation  of  law. 

^  The  manifest  resutt  of  tiie  lease  was  to  prevent  and  Under  not 
only  the  decree-holdeof  in  original  suit  36  of  1879,  but  also  all 
other  persons  who  were  then  suing  the  zaminddr  from  obtaining 
satisfaction  of  their  decrees,  and  it  may  be  that  on  this  ground  the 
alienation  might  be  avoided  as  against  them ;  but  we  need  not 
determine  the  point.  The  law  which  directs  that  the  proceeAi 
reaUzed  in  vecution  shall  be  distributed  will  not  prevent  the 
decree-holder  in  original  suit  35  of  1879  from  insifiting  on  the 
invalidity  of  the  second  lease,  nUtll  his  decree  is  satasfled. 

The  receiver  cannot  waive  any  right  to  recover  what  may  be 
legally  claimable  withoi^t  the  sanction  of  the  Ooart  of  wbkk  lie 
is  an  officer.  * 

The  appeal  fails  and  is  dismiaieS  mth  oosts. 
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APPELLATE  CRIMINAL. 
«  Before  Mr,  Justice  Brandt 

QX7EEN-EMPBESS 

against 
CHENCHUGADU* 
Pms/  Oode,  9.  2B6^Brobabla  danger  to  human  life — Loaded  gun  left  in  open  place, 

O  haying  xetnmed  to  his  honse  after  dawn  from  watching  his  crops  at  night 
vith.  a  loaded  gim,  and  finding  his  honse-door  locked,  placed  the  gun,  loaded,  with 
tike  hammer  down  on  the  cap,  on  a  cot  outside  his  house  and  went  for  a  short  time 
to  a  neighbouring  house. 

A,  the  child  of  a  neighbour,  four  years  old,  was  killed  by  the  gun  exploding. 

C  was  convicted  under  s.  286  of  the  Penal  Oode  for  negligently  omitting  to  tak^ 
^tEdar  with  the  gun  sufficient  to  guard  against  probable  danger  to  human  life : 

Seld^  that  the  conyiction  was  bad  in  law. 

Sh»  was  a  case  lef  eired  to  the  High  Court  under  8.  *  438  of  the 
Code  of  Grimhial  Procedure  by  W.  F.  Ghftiame,  SoBBLons  Judge 
clCuddapah. 

The  ease  was  stated  as  follows  :— 

'^I  am  of  opinion  that  the  oonviotion  is  improper  and  the 
isntenoe  illegal.  The  aooused  had  been  watching  his  crops  with 
mloaded  gonon  the  night  of  the  1st  January.  He  returned 
bome  after  dawn.  He  found  his  house  fastened  up.  He  placed 
tte  gun  on  a  cot  standing  in  the  open  air  near  his  house  and 
vent  away  on  some  business.  The  gun  was  loaded  and  capped 
and  the  hammer  was,  apparently,  down  on  the  cap  instead  of 
being  on  half-cock.  During  the  absence  of  the  accused,  AVlri,  the 
4baght»  of  a  neighbour,  a  child  four  years  old,  came  to  the  cot 
and  would  seem  to  have  played  with  the  gun.  At  any  rate  the 
gun  went  off  and  killed  the  child. 

The  Second-class  Magistrate  convicted  defendant  under  s.  286 
of  the  Indian  Penal  Code  ^  for  his  negligent  conduct  in  omitting 
to  take  such  order  with  his  loaded  gun  as  is  sufficient  to  guiurd 
•gainst  any  probable  danger*  to  human  life.'   The  sentence  was 


•  Criminal  Rerision  Case  174  of  1886. 
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QvoN     Bs.  25  fine  or  thirty  days'  rig<Hro!is  impErisonnifiiit.  Hie  CMd  did  not 
ooitt^tomf  Ii0lieeiilltoo1atdtot]^^  impriBoniiiQot 
Ckwchu-   if  undergone. 

"  I  am  of  opinion  that  the  affair  can  only  be  looked  on  as  a 
lamentable  accident.  It  is  possible  that  a  man  may  with  a  sinister 
fWtpmlmm  K  hmM  gmiAmti^^  it,  intending. 

thM  their  meddling  with  it  may  cause  death.  Had  the  accused 
in  this  case  left  his  loaded  gun  on  the  cot  with  such  intention,  he 
miglit  be  liable  to  pimiahment,  and,  beyond  doubt,  wonld  desorvo 
prniiAtwimf. ;  but  it  wwU  t0l'  bo  tmder  s.  286  of  the  ladita 
Penal  Code,  The  fact  thai  <iM»  «s  no  intention  to  bring  aboiit 
harm  cannot  bring  the  affair  under  s.  S86.  A  gun,  even  if  loaded, 
cannot,  I  think,  be  held  to  be  an  ^  explosive  substance,'  saeb  as  is 
cootempkted  in  tiie  ieodm.  ^I^dihg  ibis  view  of  the  wording  of 
the  section  and  of  this  affair,  I  havetboQgbt  it  my  dnfyto  saboiit 
the  matter  to  the  High  Court." 
•    Gounsd  weie  not  inataiotsd* 

The  Conrt  (Braadt^  J.)  dsIttaiM  tiie  following 
JudgmentJ: — If  it  were  proved  that  a  man"  knoWHigly  or  negli- 
gently omitted  to  take^nch  order  with  any  exploave  substance  in 
his  possesdon  as  is  sofiRmt  to^giiaxd  against  any  probable  dangw 
to  bnman  life/'  be  would  be  liaUa  to  conviction  under  s.  286| 
although  he  had  no  intention  to  cause  such  probable  harm. 

The  word  "  knowingly  "  is  evidently  used  here  advisedly  and 
the  word  "  intentionally   adfiaail^  Hiot  used. 

Whatever  distinetioii  tbm  may  be  between  "  knowingly  or 
negligently"  and  "rashly  or  negligently " —and  it  must  be 
assumed  that  the  former  is  purposely  used  in  this  part  of  the 
section  while  "rashly ''  is  used  in  ftrilret  daose— oonaeioDsafiB 
is  involved  in  both,  while  intention  is  not- 

I  cannot  do  better  than  refer  to  the  elucidation  (in  the  esse  ol 
Nidamarti  Nagabhmhamm)  (1)  of  the  terms  culpable  rashness  and 
culpable  negligwoe  for  which  weaapsiniebted  to  HoUoway,  J.  B 
a  person  omit  to  take  precautions  in  respect  of  explosives  in  his 
possession  sufficient  to  guard  against  any  probable  danger  to 
human  life,  being  conscious  of  the  probability  of  danger  resulting 
from  mh  omismon,  be  "  knowiagfy  "  does  that  wMch vsiim^ 
seciion  renders  Mm  liable  to  ^^omsbment ;  and  this  is  sofflkssntiot 

(1)  7  H.  5,  G.  B.,  llj, 
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the  preeent  purpose,  without  going  on  ^  consider  whether  some-  dum 

ftiog  more  is  required  to  oonstitute  raajmess,  or  whether  aotiog 

mth  suoh  consciousness  constitutes  or  includes  rashness;  if  a  ^^2^* 

person  omits  to  take  such  precautions  without  such  consciousnesSy 

he  is  liable,  by  reason  of  his  negligence,  if  he   has  not  exercised 

the  oaution  incumbent  on  him/'  and  which,  if  he  had  exercised 

%  would  have  ereated  in  him  the  consciousness  that  his  omission 

was  likely  to  cause  danger. 

It  appears  to  me,  however,  that  this  case  may  and  should  be 
disposed  of  on  another  ground — I  will  not  say  independently  of 
the  elements  of  knowledge  or  of  negligence,  for  the  probability 
ol  the  result  and  the  knowledge  or  consciousness  of  the  probabi- 
lity cannot  but  be  considered  together — namely,  that  unless  it  is 
otablished  that  danger  to  human  life  was  a  probable  consequence 
of  the  omission,  the  offence  is  not  established.  The  facts  foimd 
md  admitted  are  that  the  accused  coming  home  with  his  gun 
loaded  and  finding  his  house  door  locke^^  placed  his  gun  on  a  cot 
outside  the  house  with  the  hammer  down  on  the  nipple  on  which 
there  was  a  cap,  and  went  away  for  a  short  time  to  a  neighbour* 
iog  house.  If  the  gun  had  been  left  at  full  cock  ths^case  might 
have  been  different ;  but  there  is  no  evidence  that  the  hammer 
could  be  left  at  half  cock,  and  the  accused  states  that  he  put  the 
hammer  down  on  the  cap  for  safety.  There  is  no  evidence  that 
tiie  gun  in  that  position  would  go  off  easily,  and  it  is  not 
unpossible  that  the  child  who  played  with  it  gave  it  a  severe 
shook  from  letting  it  fall  or  otherwise,  or  indeed  the  child  may 
hmre  lifted  the  hammer  and  let  it  fall  on  the  cap.  It  would  no 
dmbt  have  been  more  prudent  not  to  have  left  the  gun  there^ 
loaded  and  capped  as  it  was,  but  the  question  is  whether  the  . 
accused  can  be  held  responsible  for  the  result  as  a  prdf>able  result ; 
isd  this  I  think  he  cannot  be.  He  might  reasonably  presume 
tkat  a  person  unacquainted  with  the  use  of  a  gun  and  having  no 
npcnmcm  to  touch  it  would  not  touch  it  at  all;  that  a  person 
acquainted  with  the  use  of  fire-arms  would  also  not  touch  it,  or 
if  he  did  so  there  would  not  be  dang^ :  and  he  might  also 
fmtOBahly  presume  that  persons  having  the  custody  of  children 
i^piild  exercise  ordinary  care  in  looking  after  them :  and  if  reason- 
Afe  oaution  is  expected  of  the  accused,  so  it  must  be  expected  of 
I  also  who  are  responsible  for  children  unable  to  take  care  of 
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ground,  but  it  is  not  stated  that  it  was  public  ground;  from  ite 
being  close  to  the  accused's  house,  it  is  as  likely  as  not  it  was  in 
bifi  occupation.  The  mother  of  the  child  and  the  seoond  witness, 
BnpafySy  no  dodbt  flay  that  tiba  children  of  the  place  taaed  to  play 
about  on  this  groond,  but  the  fourth  witness,  Guogi  Beddi,  simply 
describes  it  as  groimd  across  which  persons  had  to  pass  in  order 
to  get  to  the  accused's  house :  and  the  accused  describee  it  aA 
gfoufid  over  idudi  there  is  a  ahoxt  out  to  his  house  £rom  the  hoaae 
of  the  parents  of  the  deceased  child*  It  cannot,  I  think,  be  hdd 
that  the  accused  must  have  known  or  ought  to  have  considered  it 
to  be  probable  that  a  child  or  children  would  be  likely  to  be  play- 
i%  abocit  is  liili  plaoe  aad  tiiat  it  or  i2iey  woqM  be  likely  to 
liaadle  or  play  with  the  gun,  and  that  the  danger  which  actually 
occurred  was  not  such  a  probable  danger  as  that  he  can  be  held 
responsible  under  8.  286.  On  this  ground  I  think  the  conviction 
iMid  ill  beir  iii  do  amml  Hib  same  and  dizeot  that  fiie  fine,  if 


APPELLATE  CIVIL, 

Sq/bre  Sir  Charles  A.  Turner,  Kt,  CkitfJu»tioe,  (md 
Mr,  Justice  Hutchim, 

1S86.  ijOIinXLAM  (OxraomAOT  No.  1),  AfFSLLAsr, 

April  16,  27. 

  and 


FIE  BAYUTHAN  and  akothsb  (DanumAin:  No.  2  aitd  PuoimxrV 


'       t         A.    /*  arts,  139,  140. 

^  '  Although  the  i^ngHa^  role  of  law  aa  to  the  nature  of  the  possesion  of  a  ttiaaiil 

I     yyvOui,  Z  ^V.    lor  a  t0»n  dl  yean,       ImHi  tmtr,  has  been  adopted  in  British  India,  flierale  fli 

y y  limitation  prescribed  hy  3  &  4  WiU.  IV,  o.  27,      which  time  begins  to  nm  agaiasl 

/WC-  P  landlord  from  the  date  of  his  right  of  entry,  has  not  been  adopted  in  ilie  laite 

^/rC/^-U-^J    Limitation  Act,  1877. 

If  a  tenant  for  years  holds  over  in  British  India,  time  does  not  begin,  in 
againit  tihe  landlord  unlil  tlii  tenanoy  on  aoffetaiusebaB  been  dstonaised* 

Af^  163  of  18<6. 
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Tms  was  an -appeal  from  the  deoree  of  C.  B&mdohandrdyyar^  Addculax 
BEbordinate  Judge  of  Madura  (East),  reyeising  the  4eoree  of  ivb\iyv. 
Tenkata  Bangdyyar,  Distriot  M^sif  of  Madura,  in  suit  No.  566 
of  1882. 

Abdul  Bahiman  Bavuthan  sued  Adimulam  Pillai  and  Pir 
Bavnthan  for  possession  of  a  house  sold  by  defendant  No.  1  to 
plaintiff  in  April  1881,  and  for  rent  from  that  date^  or  for  repay- 
seient  of  Bs.  800,  purchase  money,  with  interest  by  defendant 
Ho.  1. 

The  District  M^sif  decreed  deliyeiy  of  the  house  and  payment 
of  rent  by  defendant  No.  2. 

On  appeal  by  defendant  No.  2,  plaintiff  and  defendant  No.  1 
being  made  respondents  to  the  appeal,  the  Subordinate  Judge 
reversing  this  deoree,  decreed  payment  o&Bs.  800  and  interest  by 
defendant  No.  1  to  the  plaintiff. 

Against  this  deoree,  defendant  No.  1  appealed,  making  plaintiff 
and  defendant  No.  2  respondents  to  the  appeal. 

The  facts  necessary  for  the  purpose  of  this  appeal  are  stated  in 
the  judgment  of  the  Court  (Turner,  G.J.,  and  Hutchins,  J). 

Srinivada  Bdu  for  appellant.  -p— 

Bhdshyam  Ayymgdr  for  respondents.  ^ 

The  tenancy  was  for  a  term  of  seven  years,  which  expired 
in  1863,  and  therefore  the  tenancy  expired  in  1863,  Transfer  of 
Property  Act,  1882,  s.  Ill(a).  Limitation  began  to  ran  from  that 
time  under  art.  139  of  the  Limitation  Act,  schedule  II.  Art. 
140  excepts  landlords  froln  reversioners,  as  their  case  has  already 
been  provided  for.  The  holding  over  is  that  of  a  wrong  doer,  for 
it  is  not  alleged  or  foimd  that  any  rent  was  received  since  1868,  or 
tiiat  assent  was  otherwise  given  to  the  tenant's  continuing  in 
possession  since  1863 — (Transfer  of  Property  Act,  s.  116). 

The  relation  of  landlord  and  tenant,  which  was  determined  by 
eflhmon  of  time  in  1863,  was,  therefore,  not  renewed,  and  hence 
file  limitation  began  from  1863. 

Of  course  if  a  new  lease  by  implication  from  year  to  year 
aommenoed  after  1863,  limitation  could  only  begin  to  ran  from 
file  detenx^nation  of  such  lease. 

JiTBGMEKT. — ^lu  this  oasc  the  plaintiff  in  April  1881  purchased 
A  house  from  defendant  No.  1  for  Bs.  800 :  the  house  was  in  the 
ooeupation  of  defendant  No.  2,  who  denied  the  title  of  defendant 
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ImmjLAM  No.  1.  The  plaintiff  brought  this  suit  to  obtain  possession  of  the 
PfB  Ratv-  Iiouse  and  mesne  profits,  or  for  the  reooverjr  of  his  puzdutf- 
money.  It  is  asserted  that  in  a  suit  brought  by  one  &axmdm 
against  defendant  No.  2  the  latter  entered  into  a  compromise 
whereby  it  was  agreed  that  he  should  hold  the  house  as  Gura- 
B&mi's  tenant  and  surrender  it  to  Inm  on  tiie  expiry  of  seyen  years^ 
which  expired  in  1863.  Defendant  No.  1  alleged  that  Ghimsimi 
was  a  mere  name-lender  for  tiiyn  ngfingnH  tlie  hcniae  to  him  is 
1863. 

The  Appellate  Court  dismiseed  fbd  olaim  for 
decreed  that  the  plaintiff  should  recover  the  purchaae-monej  aad 
interest  from  defendant  No.  1.  Defendant  No.  1  has  appealed. 
He  contends  that  defendant  No.  2  cannot  deny  his  title  or  that  of 
Gurusdmi  under  whoii^  he  daima,  and  that  the  pl*i«Hff  is  not 
entitled  to  recover  the  purchase  money. 

As  to  the  payment  of  ilio  pureliase-money,  the  plaintiff  is 
entitled  to  its  return  if  the  consideration  wholly  failed.  But  has 
the  consideration  wholly  failed  P  TbB  appellant  aaseorta  it  has  mtf 
and  although  the  Appellate  Court  held  that,  in  the  absence  of  a 
written  >io«iment,  the  evidence  that  Griirusdmi  was  the  benimi 
j^urchaser  for  the  plaintiff  was  not  satisfactory,  it  has  not  decided 
whether  or  not  the  deed  of  assigmiifflit  pioduoed  by  the  plasntiff 
with  his  application  for  review  was  genuine,  as  it  considered  the 
evidenoe  would  be  immaterial,  inasmuch  as  there  had  been  advecae 
possession  by  defendant  No.  2  from  the  date  when  the  term  created 
by  the  compromise  expired. 

The  appellant  maintains  that  the  possession  of  defendant  No.  3 
was  not  adverse,  that  he  held  for  a  term,  and  on  the  expiry  of  the 
term  remained  in  possession  in  the  same  character,  and  that  his 
tenancy  was 'permissive. 

Where  a  person  who  has  been  let  into  or  allowed  to  remain  in 
possession  as  a  tenant  for  a  term  of  years  hol3s  over,  he  beoomefi  s 
tenant  by  sufferance.  The  possession  of  a  tenant  by  sufferance  is 
not  adverse  to  the  landlord,  and  under  Einglish  law,  imtS  the 
passing  of  the  Limitation  Act,  8  Si  4  WiU.  IV,  o.  27,  luoibifiQft 
would  not  have  begun  to  run  against  the  landlord  until  the  tenancff 
had  determined.  It  might  be  determined  by  the  act  of  the  land' 
lord,  who  by  assent  might  oonveirt  it  into  a  tenaaoy  at  will  or  1^^ 
dissent  make  the  oontinuax>oe  iii  poaB6iAm;i^|M|iii.  Or  zt  n^^ 
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be  determined  without  the  landlord's  intervention  by  the  trans-  kBonjLAu 
farenoe  of  possession  to  a  third  party;  for  having  no  title  the  iykRavu- 
tenant  on  snjSeranoe  oonld  convey  none.   For  the  same  reason,  if 
a  tenant  by  sufferance  dies  and  his  representative  enters  and  holds 
on,  he  holds  as  a  tr^asser. 

The  Statute  3  &  4  Will  IV,  c.  27,  effected  however  a  change 
in  the  Law  of  Limitation  and  debarred  the  landlord,  who  was 
entitled  to  the  reversion  on  the  expiry  of  the  term,  from  maintain- 
ing suit  unless  he  instituted  proceedings  within  twenty  years  from 
tiie  date  when  the  right  to  enter  accrued  to  him.  The  English  rule 
of  law  as  to  the  nature  of  the  possession  of  a  tenant  who  holds  over 
after  the  expiry  of  a  term  has  been  adopted  in  this  country ;  but 
the  Indian  Law  of  Limitation  differs  essentially  from  that  of  the 
present  English  Law  with  respect  to  such  tenancies*  By  Article 
139,  Act  XV  of  1877,  the  landlord  has  a  right  to  sue  to  recover 
possession  from  a  tenanit  any  time  within  twfive  years  from  the 
determination  of  the  tenancy.  It  is  for  the  person  who  resists  the 
right  to  show  that  the  tenancy  has^  determined.  All  that  is  shown 
in  this  case  is  that  the  tenancy  for  the  term  has  determined ;  for 
toght  that  appears,  the  tenancy  by  sufferance  subsiBCecTup  to  the 
date  of  suit. 

That  the  LegiBlature  intended  this  result  is  indicated  by  the 
loQowing  article,  which  provides  that  the  twelve  years  allowed  for 
a  suit  to  a  remainder-man  or  reversioner  {other  than  a  landlord) 
-AjbH  run  from  the  date  when  his  estate  falls  into  possession.  We 
•haU  set  aside  the  decree  and  direct  a  rehearing  of  the  appeal, 
when  the  Appellate  Court  may  admit  the  alleged  assignment  if 
it  is  satisfied  that  there  are  sufficient  grounds  for  so  doiag.  The 
oosts  of  this  appeal  will  abide  and  follow  the  result. 
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This  case,  with  two  others  of  a  flbnilar  nature,  was  xei&aed  to  the 
High  Comt  tmder  s.  4S8  of  iiib  Itoda  of  Cimusial  Ftooedme  I17 

H,  St.      Goodrich,  District  Magistrate  of  Chiziglfipai. 


The  facts  were  stated  as  follows : — • 

^^The  aoouaed  were  charged  with  ha^mg  failed,  to  report  w 
attaok  of  small^poa:  on  the  iiUBahsiii  their  respeolife  faiiase^  and 

convicted  under  s.  16,  ch.  IV,  Cantonment  Bi]le%  frttlied  mulec 
s.  19,  Military  Cantonment  Act,  I  of  1866. 

"  It  would  appear  that  no  provision  for  punishment  of  fareadies 
of  the  mlee  contained  in  thia  cshsffter  eadsts,  thoogh  breaehee  of  Hie 
rules  contained  in  the  third,  fifth,  and  sixth  chapters  are  made 
punishable.  The  punishments  awarded  seem  to  have  no  legal 
sanction,  anc^  the  oases  axe  rahmiUed  lor  the  ozdears  of  the 
Honorable  High  Ckrart."  > 

Counsel  were  not  instructed. 

The  Court  (Brandt,  J.)  deliTered  tiie  following 

JtrBaHEifT : — The  Dirtiiot  Miagittoite  appea^^  to  be  right. 

Chapter  HE,  s.  1  of*  the  Oantonimjlit  Rules,  rendm  liable  to 
the  penalties  provided  in  cl.  XI,  s.  19  of  Act  I  of  1866  (Madras), 
any  person  who,  within  oantonn^ent  limits,  shall  commit  a  breadi 
of  any  of  the  rules  mi  regolatkms  e&Mamed  m  thq^chapter^  but 


Act  I  of  1866. 
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ch.  IV,  whioh  appears  to  be  direotoiy  oiily,  and  to  be  piindpally,  Q6m 
mdeed  aLmost  entirely,  concerned  with  the  duties  of  the  Can- 
toaiment  Magistrate,  contains  no  such  provision.  No  penalty,  l'^"^- 
apparently,  attaches  to  failure  on  the  part  of  a  private  individual 
to  report  to  the  Cantonment  Magistrate  the  appearance  of  an 
€pidemio  or  contagious  disease.  The  convictions  must  be,  and 
they  are,  quashed,  and  the  fines  will  be  refunded. 


APPELLATE  CRIMINAL. 

Bejbre  Sir  Charks  A.  Turner,  Kt.j  Chief  Justice,  and 
Mr.  Justice  Brandt. 

WILSON 
against 

THE  PEESIDENT  OP  THE  MUNICIPAL  COMMISSION, 
MADEAS.* 

Cii^  of  Madras  Mmieipal  Aett  (ro/1878  and  I  of  1884),  m.  103, 105,  sch.  A,  claul. 

Atthoagh  the  tax  levied  on  professions  under  s.  103  of  th^City  of  Madras 
Itaiioipal  Act,  1878,  is  described  as  &  yearly  tax,  a' half-yearly  liability  is  incurred 
bt  Mpect  thereof  by  the  tax-payer. 

W  having  been  assessed  under  class  I,  schedule  A  of  Act  V  of  1878,  Madras, 
to  ytoteBOOD.  tax  at  the  yearly  rate  of  Rs,  150,  paid  a  moiety  thereof  for  the  first 
lalf  of  the  year  1884  as  provided  in  s.  105  of  the  said  Act.  When  the  tax  for  the 
stmnil  half-year  became  due,  Madras  Act  I  of  1884  had  come  into  force  and  W  was 
ainased  for  the  second  half  of  the  year  under  class  I  of  schedule  A  of  that  Act  at 
1S5^  being  a  moiety  of  the  yearly  tax  on  the  same  class  : 

JW,  tiiat  the  asHeflwnent  was  legal 

Shis  was  a  oase  stated  and  referred  for  the  decision  of  the  High 
tkml  by  W.  M.  Soharlieb  and  T.  V.  Ponnusdmi  Pillai,  Presidency 
Vagistrates  of  Madras^  under  s.  193  of  the  City  of  Madras  Muni- 
i^pal  Act  (No.  I  of  1884),  at  the  request  of  the  President  <5f  the 
Xunicipal  Commission  of  the  Town  of  Madras. 

The  case  was  stated  in  the  following  judgment : — 
**Mr.  0.  W.  Wilson,  practising  as  an  Attorney  and  Solicitor 
Jii  ICadras,  appeals  to  this  Court  under  s.  192  of  the  new  Madras 
Ifeftnioxpal  Act  I  of  1884  from  the  decision  of  the  President  of  the 

«  BeferredCase  I  of  1885. 
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Wbmi  ICadiu  Mmiioipality,  paSaed  xmder  b.  190,  tajdng  him  niOi  Afl 
P^^,  sum  of  Bs.  125  for  the  teeond  hril  <rf  Oa  year  1884  wsda  dtmt 

UnnciPAL  gchedole  A  :  whereas  he  had  been  assessed  at  the  bM^imiing  of 

UOMKIBSIONy 

Mamulb.  the  year  under  the  former  Act  Y  ol  1878  then  in  force  under 
the  same  oUas  with  the  sum  of  B0.  15d  for  tiie  whole  year  and 
had  paid  the  moiety  thereof,  tte.|Bl.  for  tii0  first  haU  of  the 
year.  The  new  Act  I  of  1884  came  into  force  on  the  20tli  March 
of  that  year  ;  and  the  tax  for  the  year,  in  the  class  in  which  Mr* 
Wilson  is  placed,  has  been  raised  from  Us.  150  under  schedule  A, 
class  I  of  the  former  Act  for  pcwrtiriiig  Baifiilie«B^ 
to  Bs.  250  for  such  professional  gentlemen  under  schedule  A, 
class  I  of  the  new  Act.   The  facts  ia  this  case  are  all  admitted. 

Mr.  Shephard,  for  Mr.  Wilson,  contends  the  pcofenaii 
tax,  provided  for  by  a.  103  of  tJielomiBr  aadpmentAal^ia^tsx 
that  is  assessed  for  the  year,  and  by  s.  105  is  made  payable  in  tfC0 
equal  fnoieiies^  one  for  each  half  of  the  year ;  and  that  having  been 
assessed  for  the  year  under  Act  V  of  1878  then  in  foro^  and 
having  actually  paid  one  miMIfy  ^kmki,  lb.  Wilflon  ooald  not 
afterwards  be  taxed  under  a  new  Act  for  the  second  half-year  and 
be  madoF^si  p^y  the  moiety  of  an  enhanced  tax.  In  support  of 
this  contention,  Mr.  Shephard  refers  to  the  schedule  itself,  whkb 
is  clearly  made  for  the  year  and  ofliOMCiit  ibe  iadividmBl  for  tt^ 
year,  whereas  schedules  B  and  C.  which  relate  to  the  taxes  pay- 
able on  vehicles  and  animals,  are  expressly  made  to  provide  for  sudi 
taxation  half  yearly.  The  basiB  of  the  oontention  that  the  Freof 
dent  of  the  Mimicipality  had  nojd§^  to  i^tcoduee  a  a»9w  tax  for 
the  second  half-year  under  a  new  Act  la  tijafcij)^  of  this  new  hsi^ 
in  repealing  the  former  Act,  es^tresely  kept  it  alive  so  far  as  it 
related  to  any  tax  already  assessed  under  it,  that  ii^  before  tiid 
coining  into  Operation  of  the  new  Aot ;  and  that,  as  a  matter  of 
fact,  Mr,  Wilson  had  been  assessed  his  profession  tax  at  Es- 1^ 
for  the  year  1884  before  the  new  Act  came  into  operation. 

Mr.  Chranty  for  the  Ftresidaiit  the  Municipality,  couteod^ 
firstly,  that  Mr.  Wilson  has  no  ]%fat  to  appeal,  because  if  ^ 
preferred  his  appeal  imder  the  former  Act,  that  Act  had  bfifli 
swept  away,  and  if  he  appealed  xmder  the  new  Aot^  he  had  ^ 
groxmd  of  appeal,  because  tibe  tax  imposed  upon  Mm  was  thfi  ^fj$ 
tax  under  the  new  Act;  eeoondlyi  Mr. jfl^i^  oontends  ilultw 
word  asmsy  or  assessment^  is  not  afpUoftbla  to  the  levy  of  tttS 
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profeesionB  or  salaries^  but  is,  on  the  contrary,  systematioally  Wilbok 
used  in  respect  only  to  taxes  for  water  and  lighting,  and  to  taxes  pj^smm, 
m  animals  and  vehicles ;  that  even  if  the  word  asms  did  apply  to  cJJj^^^ 
ffofession  taxation,  the  assessment  was  a  half-yearly  operation ;  Mad&ab. 
tecanse,  under  s.  105,  the  person  to  be  taxed  becomes  liable  to  pay 
Moh  half-year's  tax  only  after  the  exercise  of  his  profession  for 
maty  days  from  the  beginning  of  each  half-year ;  and  that,  under 
t»  104,  oL  2,  the  President  had  power  to  revise  his  classLBication 
i^fom  time  to  time. 

"  As  to  the  first  objection  that  Mr.  Wilson  has  no  right  of 
q^peal,  we  find  that  he  files  his  appeal  under  s.  192  of  the  new 
Act  I  of  1884*  That  section  gives  him  the  right  to  appeal  to  two 
Magistrates  from  any  decision  of  the  President  of  the  Municipality 
pasaed  under  s.  190 ;  and  under  that  section  the  President  had 
decided  that  Mr.  Wilson  was  to  pay  for  the  second  half  of  1884 
fte  moiety  of  Bs.  250  prescribed  by  the  new  Act  I  of  1884.  Mr. 
'Wilson  contends  that  the  President  of  the  Municipality  had  no 
ti|pht  to  do  this,  as,  under  s.  2  of  the  new  Act,  the  tax  with  which 
Ito  had  already  been  assessed  for  the  year  under  the  repealed  Act 
W8  ttie  tax  to  govern  the  year.  In  effect  Mr.  WfifioiTsays,  "you 
hme  no  right  to  tax  me  under  s.  190  of  the  new  Act,  because  s.  2 
»  of  that  Act  keeps  the  old  Act  alive  for  me  so  far  as  my  profession 
ttt  for  tiie  year  1884  is  concerned."  We  hold,  in  respect  to  this 
Mitention,  that  Mr.  Wilson  has  clearly  a  right  of  appeal. 

As  to  tiie  second  objection  that  the  term  assess,  or  assessment^ 
4oee  not  apply  to  taxes  on  professions  and  salaries,  we  find  that, 
M  a  matter  of  f  act^  the  term  assess  is  actually  used  in  schedule  A, 
Iwih  in  the  former  as  well  as  in  the  present  Act,  wherein  the  rates 
nt  sooh  taxes  are  fixed  and  determined.  Fide  classes  11,  III,  &c., 
HAaeey  after  the  words  "  practising  Barristers,  Attorneys,"  &c.,  the 
Mrds  "  not  assessed  under  class  I "  or  class  11,  or  class  III,  as 
fte  case  may  be,  follow.  Moreover,  in  s.  118,  both  of  the  old  and 
W0W  Act,  the  word  assessment  is  not  only  used  in  relation  to  taxes 
M  pvofesnions,  trades,  and  calling,  but  is  also  used  in  relation  to 
team  on  fixed  salaries  and  incomes  even.  We  cannot  understand 
M  "what  ground  it  can  be  said  that  the  term  assess^  or  assessment,  is 
Jkljpplioable  to  the  tax  on  professions.  To  us  the  term  conveys 
fte  idea  of  a  previous  estimate  or  calculation  on  which  the  tax  is 
i  or  fixed;  and  if  that  be  so,  as  we  believe  it  is,  then  we  agree 
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WcLKw  with  Mr.  Shephard  that  the  term  is  peculiarly  applicable  to  the 
PBMa>EXT  profession  tax,  because  the  eamiilgs  of  profeesioMl  wot  aie  not 
&>iDiiMKjf  invariable,  but  vary  from  time  to  time  aooordi^g  to  . 

^^^■Aa  circumitances  and  the  amount  of  business  coming  in  to  theau 
The  last  argument  taken  ia  that,  even  if  the  term  cmm 
to  apply,  the  President  had  powvio  *jfaw88  ball  Teaarty,  beeausd 
the  tax  is  payable  half  yearly,  ai  d  s.  104  empowocB  tlie  Fkesident 
to  revise  hiw  classification  from  time  to  time.  There  is  no  doubt 
that  the  President  has  power  to  revise  a  man's  classification.  For 
instance,  he  might,  on  further  aiid  foltoi^jhtttioii  plifiedbelore 
him,  find  that  the  man  ought  to  be  placed  in  the  fizrt  a&d  aol  in 
the  second  or  third  class,  and  c/c  rrrnd ;  and  he  can  aooordingly 
remove  a  man  from  one  class  to  another.  But  that  is  not  the 
present  case.  Here  it  is  not  a  oaae  of  xoirauring  at  all,  or  redbsof]^ 
ing  a  man.  It  is  keeping  him  in  the  asmo  class,  but  substitating 
for  the  second  half  of  the  year  under  a  new  Act  a  tax  of  a  different 
amount,  in  place  of  that  with  which  he  had  been  assessed  in  the 
same  year  and  the  moiety  of  wiucb  he  bal  already  paid  lor 
first  half.  There  would  be  no  alternative  to  doing  so  if  iJie  new 
Act  had  ateolmtely  repealed  the  former  Act  and  had  simply  substi- 
tuted itself  in  its  place.  Instead  of  doing  so,  it  keeps  the  former 
Act  alive  for  certain  purposes  until  the  dose  of  the  year ;  for  s.  % 
in  repealing  the  former  Act  V  of  1878  repeals  it,  among  other 
things,  "  except  as  to  any  tax  assessed  before  this  Act  comes  into 
operation."  Thus,  the  whole  question  comes  to  this — was  Mr. 
Wilson's  profession  tax  assessed  for  the  year  1884  before  the  mm 
Act  came  into  operation ;  and  was  it  asseetod  for  the  year,  cr  o&ly 
the  half-year  ? 

"  To  answer  this  question,  we  must  first  look  at  the  terms  of 
B.  103y  both  of  the  former  and  present  Aq^  by  whioh  the  obligation 
to  pay  the  profession  tax  is  created.  We  find  that  the  words 
used  are  these  : — *  If  the  Commissioners  determine  to  levy  a  tax 
on  arts,  professions,  trades,  and  callings,  eter^  person^  who  witMn 
the  city  exercises  any  one  or  more  of  the  arts,  prof easions,  tzadflBi 
and  callings  specified  in  schedule  A,  shali  pay^  in  zespeot  thoreo^ 
the  sum  specified  in  the  said scJiediik  as  payable  by  persons  of  the  class 
in  which  such  person  is  placed.'  The  profession  tax  payer  is  thna 
called  upon  to  pay — ^what  P  the  8nm  fipeoifledin  tiie  ecliddule  A,  m 
payable  by  persons  of  the  class  in  wlacli  he  ia  plaoed* 
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"  If  we  turn  to  schedule  A,  we  find  that  the  profession  tax  Wilson 
payers  are  divided  into  classes  from  I  to  YII;  that  certain  Pebsidbnt, 
fpeoified  amounts  are  set  down  as  payable  by  each  such  class ;  and  comiowok, 
that  those  amounts  are  payable  '  yearly ' — not  half-yearly  as  in  ^Iadkab. 
tiie  case  of  taxes  on  yehides  and  animals  (schedules  B  and  C). 
Taking  s.  103  and  schedule  A  together,  it  follows,  that  when  the 
iBotion  commands  that  the  tax -payer  shall  pay  the  amount  speci- 
ibd  in  the  schedule,  such  tax-payer  must  pay  the  amount  which 
the  schedule  specifies  he  shall  pay  '  yearly  J  The  question  then 
arises,  how  comes  it  then  that,  as  a  matter  of  practice,  the  tax- 
payer pays  his  profession  tax  by  two  instalments — one  half  for 
each  half  year  ?  This  comes  about  by  the  operation  of  s.  105, 
which  provides  that  ^  the  sums  payable  imder  s.  103  shall  be  paid 
in  two  equal  inoietieSy  one  for  each  hcJf  of  the  year.'  The  very 
tenns  used  in  s.  105  denote  that  the  tax  payable  under  s.  103  is 
a  yearly  tax ;  for  those  terms  provide  that  such  tax  shall  be  paid 
miwo  equal  .moietieSy  OHQ  for  each  half  year.  The  conclusion  is 
inevitable  that  the  tax  payable  is  a  yearly  tax ;  but  that  the 
mtmicipality  have  no  right  to  demand  it  of  the  tax-payer,  except 
in  two  equal  instalments  after  two  months  of  each^alfyear  have 
expiied.  Ajid  this  provision  has  doubtless  been  made  out  of  pure 
oonaideration  for  the  professional  man,  to  protect  him  from  the 
possible  hardship  of  being  forced  to  meet  the  entire  demand  by 
one  payment  at  one  time. 

"  It  is  admitted  that  Mr.  Wilson  was  required  to  pay,  and  did 
pay,  Bs.  75  for  the  first  half  of  1884.  He  was  thus  placed  in  the 
first  class  of  schedule  A  of  the  former  Act  Y  of  1878  then  in 
foroe,  and  must  necessarily,  therefore,  have  been  assessed  for  the 
year  1884  under  that  Act ;  and  if  assessed  under  that  Act,  such 
aasesement  was  kept  alive  until  the  end  of  the  year  1884  by  the 
operation  of  s.  2  of  the  liew  Act,  and  he  could  not  be  called  upon 
to  pay  more  than  Bs.  75  for  the  second  half  of  that  year.  To  call 
tsfoa  him  to  p^j  Bs.  125  for  the  second  half  of  the  year  is  entirely 
out  of  keeping  with  the  terms  of«.  105,  which  require  that  the 
jfMjr's  tax  should  be  paid  in  two  equal  moieties ;  and,  certainly, 
fia*  75  and  Bs.  125  cannot  by  any  possible  process  be  regarded  as 
jifital  moieties.  As  Mr.  Shephard  observed,  the  object  of  the  Legis- 
Jitore  is  to  preserve  the  continuity  of  things ;  and  when  the  Legis- 
ivture  passed  a  new  enactment,  the  Legislature,  no  doubt^  intended 
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Woaov    that  it  shoold  be  applied,  bo  far  as  it  ooidd  be  applied,  without 
PuraiNT,  disturbing  things  already  set  om  foot ;  a&d'fbsi      find  tii«l»a  3 
oJmmxmi^  of  the  new  Act  repeals  the  former  Act,  except  for  Qdngs  tbmfy 
MAoaAs.    done  or  proceedings  already  taken  under  it. 

Such  being  our  view  of  the  q^uestion  before  u%  we  hold  that  the 
President  of  the  Municipdify  mm  lUi^iJl-foradjad  in  deodiBg 
that  Mr.  Wilson  was  obliged,  under  the  new  Act,  to  pay  Bs,  125 
as  the  half  ioJL  of  his  class  for  the  second  half  of  1884  ;  and  we 
accordingly  direct  that  the  diiieience  between  that  amount  and 
the  half  tax  of  Rs.  75  propedy  ciuMipable  to  liiai  lor ilie  mmi 
half  of  1884,  viz.,  Bs.  50,  be  ref undii4ii|  lliiift^'' 
Mr.  Shephard  for  Mr.  Wilson. 
Mr.  Orant  ioi  the  Municipality, 

The  Court  (Turner,  CJ.,  and  Bnffidt,  J,)  dditwed  flia 
following  judgments : — 

TuRNKB,  C.J. — ^The  facts  of  this  case  are  as  follow:— Act V 
of  1878  (Madras)  s.  101,  empowered  the  Municipal  CommissioneM 
for  the  City  of  Madras,  with  tibe  9!pyttml  of  tiie  Oorerour  in 
Council,  to  raise  funds  for  tbe  purposes  of  the  Ad;  from  all  or  any 
one  of  th^  BOi)foes  mentioned  in  the  preceding  section,  including, 
among  others,  a  tax  on  professions,  trades,  and  callings. 

Section  103  provided  tiiat»  if  flia  Ooinniknioners  datecmined 
levy  a  tax  on  professions  and  onUiiigs,  any  person,  who  exeroised 
within  the  city  any  profession  or  calling,  should  pay  in  respect 
thereof  the  siun  specified  in  the  schedule  as  payable  by  persons  of 
the  class  in  which  such  person  migM  beplaoed. 

The  schedule  referred  to  specified  certain  sums  as  payable  yearly 
by  persons  placed  in  several  dosses  as  liable  to  the  tax  on  ptofes^ 
sions  and  callings. 

The  105th  section  of  the  Act  dedaared  that  ilie  sums  pajahb 
under  s.  103  should  be  paid  in  equal  moieties,  one  for  each  half  af 
the  year ;  but  that  the  moiety  payable  in  respect  of  each  half-year 
should  be  payable  only  after  the  person  liable  to  pay  it  had  for 
sixty  days  in  such  half-year  exeroiaed  aaoh  profession  or  nsffiag. 
Although  then  the  Commxssioners  were  empowered  to  levy  a  yearly 
tax,  and  its  payment  was  prescribed  in  equal  moieties,  the  liability 
of  the  tax-payer  was  distinctly  limited  to  each  half-year  ;  and  \s} 
BS.  106, 189,  and  190  a  person,  who  had  omitted  to  pay  the  ta4' 
and  been  served  with  a  notice  reqniiinf  Itint  to  pay  it|  wgH 
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any  lialf-jear  within  a  time  speoified,  complain  or  apply  for  the  Whjoh 
leYunon  of  the  olassifloation  or  tax.  PBimiNr, 
The  Act  did  not  prescribe  that  the  approval  of  Government,  q^^^IJ^^ 
required  by  s.  lOl  as  a  condition  of  the  exercise  of  the  power  of    Kadrai.  ' 
iftxation  by  the  Commissioners,  should  be  sought  or  obtained  in  any 
particfalar  form  or  any  particular  seasons. 

In  order  to  secure  to  the  Qovemment  some  control  over  muni- 
flipal  expenditure,  the  85th  and  following  sections  prescribed  that 
budgets  should  be  submitted  annually  to  the  G-ovemor  in  Goimdl 
eontaining  an  estimate  of  the  available  municipal  income,  and  an 
estimate  of  expenditure  as  approved  by  the  Commissioners. 

While  the  Act  intended  that  the  Municipal  CommissionerB 
should  submit  a  budget  in  anticipation  of  sanction  yearly,  it  also 
empowered  them  to  submit,  at  any  time,  a  supplemental  budget 
whidi  might  contain  apparently  whatever  might  have  been  con« 
tained  in  the  original  budget  and  might  have  been  dealt  with  by 
the  Governor  in  Council  in  like  manner  as  the  original  budget. 

When  Act  I  of  1884  (Madras)  came  into  force,  proposals  had 
been  submitted  and  sanctioned  in  accordance  with  the  provisions  of 
Act  Y  of  1878«  and  under  s,  2  of  Act  I  of  1884  th»  taxes  so  sanc- 
tioned and  imposed  might  clearly  have  been  collected  as  imposed 
And  assessed  under  Act  Y  of  1878.  But  by  Act  I  of  1884  the 
Gommiflsioners  had  like  power  as  imder  Act  Y  of  1878  to  send  in 
m  supplemental  budget,  and  a  proposal  for  taxation  was  submitted 
and  was  sanctioned  when  the  Act  I  of  1884  had  come  into  force. 

That  Act  authorized  collection  of  a  higher  tax  on  professions, 
trades,  arts  and  callings  than  under  the  former  Act,  and  it  is 
difficult  to  see  how  it  can  be  contended  that  the  Commissioners 
liad  not  power  to  propose,  and  Government  to  sanction,  collection 
of  tiiie  tax  up  to  the  limit  allowed  by  law  at  the  time  the  proposal 
tmade. 

Let  us  assume  that  the  Commissioners  had  made  no  proposal  in 
'  budget  for  1884  (which  budget  should  have  been  submitted 
heim  the  close  of  1883)  for  collection  of  the  tax  on  arts,  trades, 
Mkd  professions;  could  it  be  said  that  the  Commissioners  might  not 
S  supplemental  budget  have,  in  May  1884,  proposed  the  coUec- 
fitm  ot  the  tax  also  in  addition  to  the  taxes  proposed  by  them  in 
Hm  original  budget  P  Clearly  they  could :  and  if  they  could^  they 
ndoubtedly  might  do  so  up  to  the  limit  allowed  by  the  law  then 
in  force. 
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Wiisoir  And  this  appears  to  be  an  answer  to  the  argument  founded  on 
^t^J^m^  the  provision  in  the  Aet  of  1878  said  in  the  ocaxapndiiig  wdSm 
(105)  of  the  Act  of  1884  that  payment  of  the  professional  tax  is  to 
Madkh.  '  be  made  "  in  two  equal  moieties,  one  for  each  half  of  the  year that 
although  the  tax  is  described  as  yearly  tax,  the  tax-payer  incuis 
only  a  half-yearly  liability.  U  he  does  not  oany  on  Ml  piefeBOffli 
in  the  first  half  of  the  year,  he  is  liable  to  pay  the  tax  oaly  for  the 
seoond  half-year .  If,  having  carried  ou  his  profession  during  the 
first  half-year,  he  ceases  to  do  so,  he  cannot  be  charged  with  the  tax 
for  the  second  half-year.  ICofieofer,  if  tiie  tax  had  been  original^ 
proposed  in  a  supplemental  budget,  although  Government  might 
possibly  have  sanctioned  its  imposition  for  the  whole  year,  it  obvi- 
ously would  have  been  more  fair  for  the  tax-payers  that  Govern- 
ment should  have  sanctioniiBd  it  mify^x  flie  half-year  windi  vm 
about  to  conmience. 

If  originally  the  Municipal  Commissioners  had  proposed  and 
Government  had  sanctioned  a  rate  on  houses  at  half  the  maximum 
rate  allowed  imder  the  Act,  they  might  respectively  have  proposed 
and  sanctioned  the  coUeotion  of  the  wbole  rates  for  the  seooad 
half-year.  * 

The  provisions  relating  to  supplemental  budgelts  are  not  limited 
to  any  particular  time ;  the  Municipal  Ck)nmiiB8ioner8  appear  to 
have  been  left  imf ottered  in  this  respect  in  order  to  enable  them  to 
meet  any  emergency  oooadoned  eitlier  by  a  failure  in  an  anticipaied 
source  of  income  or  an  unexpected  expenditure.  The  order  of  Got* 
emment,  dated  the  9th  January  1884,  passed  upon  the  budget 
for  1884,  contemplated  the  allowance  of  tiie  Act  which  received  the 
sanction  of  the  Governor  in  Council  tbeday  on  whidi  the  order  was 
passed,  and .  suggested  tlie  submission  of  a  supplemental  budget 
in  order  to  give  the  Municipal  Commissioners  the  benefit  of  the 
new  tax  which  the  new  law  proposed  to  allow.  In  admitting  a 
proposal  to  collect  the  professional  tax  at  the  higher  rate  aBovedi 
by  the  amending  Act  the  Commissioners  acted  on  this  suggestion 
and  the  Government  accorded  the  necessary  sanction. 

The  Magistrates'  order  directing  the  refund  to  Mr.  Wilson  of 
the  difference  between  the  sum  claimed  under  the  Aot  of  1884  lot 
the  second  half-year  and  the  sum  which  would  have  hem  payaUe 
under  the  Act  of  1878  for  that  half *year  if  the  latter  Ajot  hid 
remained  in  force  must  then  be  set  aside. 
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Althougli  we  Iiave  no  discretion  to  deal  with  the  question  of  WneoK 
wxtsy  I  think  we  are  justified  in  expressing  an  opinion  to  the  effect  pwi^m^ 
that  the  case  being  one  of  considerable  public  importance,  and  the  Mukiotpal 
queetion  of  law  involved  being  by  no  means  easy  of  disposal,  an  Hadbas. 
order  directing  each  party  to  bear  their  own  respective  costs  would 
probably  not  be  improper. 

Bbandt,  J. — I  agreed  in  the  conclusion  arrived  at  by  the 
learned  Chief  Justice  and  in  the  observations  as  to  the  costs  in 
these  proceedings,  but  I  should  have  preferred  to  deliver  a  written 
judgment,  and  wish  to  record  the  reasons  which  lead  me  to  conclude 
that  the  view  taken  by  the  Magistrates  making  the  refer^ce  is  not 
in  my  opinion  correct. 

It  appears  from  the  Municipal  Acts  under  consideration  that 
the  Legislature  intended  that  a  budget  for  the  ensuing  year, 
"  containing  an  estimate  of  the  available  municipal  income,  an 
estimate  of  expei^diture  as  approved  by  the  Commissioners ;  and 
proposals  as  to  the  amount  of  taxes  necessary  to  be  levied  .... 
lor  the  purpose  of  meeting  such  expenditure  in  the  next  ensuing 
jear  of  municipal  taxation,"  should  be  submitted  to  Government 
in  sufficient  time  to  allow  the  Governor  in  CouncU  to  consider  it 
mnd  to  pass,  reject  or  modify  all  or  any  of  the  items  "  entered  in 
it  or  to  add  thereto  any  items  "  before  the  conmiencement  of 
the  year  for  which  the  budget  was  prepared. 

A  budget  for  1884  was  submitted  before  the  close  of  1888 
and  was  approved  generally,  and  the  levy  during  the  year  1884 
of  the  taxes  proposed  was  sanctioned,  but  provisionally  only,  as  it 
ivoald  appear,  with  reference  to  the  probability  of  the  new  Act 
(I  of  1884),  which  had  received  the  assent  of  the  Governor  in 
Cbitndl,  taking  effect  during  the  year ;  at  all  events  the  Govem- 
mnt  expressed  a  wish  or  directed  that  a  supplemental  budget 
%0  submitted  when  the  new  Act  takes  effect  "  (see  order  of  the 
fiovemment  of  Madras,  dated  9th  January  1884,  No.  41, 
llbttnoial  Department). 

It  is  not  necessaiy  to  consider  the  result  if  the  Gonmiissioners 
^id  decided  not  to  submit  a  supplemental  budget,  for,  on  the  21st 
l^iif  1884,  they  proposed  to  levy  during  the  then  current  year 
-.^ptea  similar  to  those  already  sanctioned  in  the  budget,  but  at 
.■^jfm  zatee  and  under  the  authority  of  the  Act  of  1884  which  had 
'/fHfiBiBt  time  become  law,  and  on  the  4th  June  1884  Government 
.^j|pMli<med  under  s.  99  of  Act  I  of  1884  the  levy  of  the  taxes 
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WuMotf    proposed  by  the  CommiflfiionerB  (lee  notification  in  the  Jbrf  SaM 

PRMfDKfT,  George  Gazette  of  the  lOth  Jtim  1884,  p.  356). 

OoMMiMioK       '^^  support  the  conelittbn  anived  at  by  tibie  ICagisfasta^  it  must 
Madkas.    be  riiown  that  the  Gt)vernor  in  Council  had  no  power  to  sanction 
the  levy  of,  and  the  MuiuGipal  Conumssioners  no  power  with  saeh 
sanotion  to  levy,  the  tax  tdEfiii  ftbm  Mr.  Wilson  for,  and  in  reqiect 
of,  the  second  half-year  of  1884* 

The  budget  for  1884  passed  under  the  Act  of  1878  remained, 
under  the  provisions  of  s.  2  of  Act  I  of  1884,  the  budget  for 
the  year  1884,  but  the  lattor  Jkik  ms&ms&i  iSie  levy  of  taxes  at 
the  rates  specified  in  liie  tdiisinleil^l^^^ded  to  it ;  and  undsr 
s.  99  of  the  Act  it  was  open  to  the  Commissioners  "with  the 
approval  of  Government "  (which  tiiey  obtained)  "  to  raise  the 
funds  required  for  the  purposes  df  ^^llie  Aet  irom  all  or  axiy  of  tiie 
sources  specified  in  s.  98 "  at  nfai  not  easoeeding  tiiose  set  out 
in  the  schedules ;  and  it  canuot,  in  ray  opinion,  be  held  that  the 
levy  of  the  takes  authorized  under  the  Act  of  1884  is  iUegal  hf 
reason  of  the  proposals  of  tib  Otoaniflaioiieers  to  levy,  for  the 
remainder  of  the  year  or  for  fits  ieoslld  half  of  the  year  1884, 
taxes  already  sanctioned  for  the  year,  but  at  the  rates  authorized 
under  Act  I  of  1 884,  not  having  been  submitted  in  the  preciss 
form  of  a  supplemental  budget  (if  this  was  so  in  fact) ;  oit  by 
reason  of  the  sanction  of  Govemment  to  tbose  piropoaals  not  iumog 
been  accorded  in  terms  as  sanction  in  respect  of  a  supplemental 
budget.  It  can  make  no  practical  difierence  if  instead  of  re- 
printing the  whole  original  budget,  the  only  alteration  made  being 
entries  of  the  higher  rates  aUowed  in  some  eases  in  the  sobednles 
to  the  Act  of  1884,  the  Commissioners  asked  for  the  sanction  in 
the  form  of  a  proposal  to  levy  the  taxes,  and  the  Govermncnt 
sanctioned  the  levy  thereof,  nitd^lihe  new  Aot»  the  estimaled 
receipts  and  expenditure  remamfiig  in  other  zeqpeets  the  same  as 
before. 

As  to  the  argument  that  the  profession  tax  is  a  yearly  taZ| 
assessed  once  for  all  and  payable  two  eq^  liioietiesp  and  tiiat 
on  this  account  it  was  not  legal  for  the  ConiiniwBOiiegs  to  chatge 
Mr.  Wilson  the  rate  payable  by  persons  placed  in  class  I 
schedule  A  referred  to  in  s.  103  of  the  Act  of  1884,  it  appeofflii 
me  to  present  Ettle  or  no  difficulty. 

As  observed  by  the  learned  Chief  Justice  the  profesaon  tfiE  ii 
a  yearly  tax,  but  with  a  haU-yosrly  liabili^. 
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Mr.  Wilson  was  no  donbt  plaoed  for  the  year  1884,  onoe  for  all,  Wusov 
in  class  I  in  schedule  A  under  the  Act  of  1878,  and  (putting  aside  ^Bx&iDmtT, 
all  consideration  of  revision  of  classification,  for  he  is  placed  in  the  ^^^^^ 
same  class  under  the  Act  of  1884)  had  the  Act  of  1878  remained  Maokas. 
in  force  and  had  he  exercised  his  profession  during  the  second 
half-year  for  the  period  specified  in  s.  105,  he  would  have  been 
liable  to  pay  for  the  second  half-year  of  1884  a  sum  equal  in 
amount  to  that  paid  by  him  for  the  first  half-year :  but  Act  I 
of  1884  became  law  before  the  second  half  commenced,  and 
under  it  gentlemen  placed  in  the  class  in  which  he  was  placed 
for  the  year  were  chargeable  at  a  higher  rate ;  and  it  appears 
to  me  that  the  intention  of  ss..  103  and  105  of  the  two  Acts 
^    is  fully  carried  out,  so  far  as  the  interests  of  the  tax-payer  are 
oonoemed^  in  this  manner:  Mr.  A  is  making  and  is  classed  as 
making  1,000  rupees  a  month  at  the  beginning  of  1884  :  before 
the  end  of  the  first  half-year  he  is  making  5,000  rupees  a  month, 
Imt  he  is  classed  for  the  whole  year^  and  the  tax  assessable  or 
assessed  on  him  is  so  much without  revision  of  classification  at  all 
events  he  cannot  be  called  on  to  pay  more  during  the  second 
ludf-year,  and  it  is  extremely  doubtful  if  such  revision  could  be 
made,  if  indeed  not  dear  that  it  could  not ;  but  the  President  and 
Gonunissioners  might  certainly,  if  they  saw  reason,  revise  the  dassi- 
fioation  in  favor  of  Mr.  A,  if  he  could  show  at  the  beginning  of 
the  second  half-year  that  his  income  had  fallen  to  Bs.  100  a 
aumth ;  in  which  case  the  sum  payable  by  him  during  the  second 
,  Ittlf-year  would  not  be  a    moiety  "  equal  to  the  sum  paid  by 
-  Hm  for  the  first  half-year,  so  that  the  mere  fact  that  the  two 
-.^nms  happen  not  to  be    equal  moieties  "  in  the  case  before  us 
f  Mimot  determine  the  question :  by  parity  of  reasomng  it  might  be 
aecgaad  that  professional  tax  could  not  be  collected  ioi  the  second 
..^kslf  of  a  year  from  any  one  who  had  not  been  assessed  for  the 
-wbole  year,  because  he  had  not  paid  any  "moiety  "  for  the  first 
.  ludf-year. 

» The  Acts  did  not  perhaps  contemplate  a  case  precisely  similar 
tiiat  before  us,  but  it  cannot  on  that  account  be  held  that  the 
J-  MUeoticm  of  the  tax  authorized  by  the  law  in  force  when  it  was 
9«Ileeted  was  illegal. 


64 

Digitized  by  Google 


44» 


fHB  mmm  lam  bepobts.    {jinu  vm 


APPBUuATE  CIV|L. 


1886. 


JSq^  Stir  C%arfei  X  Turmr^  SH.,  CfUrfJuitiee,  and 
Mr.  Justice  Mutfmim  J$ifm.  , 


and 


BUDBAPFA  AXB  ajtoihsb  (DiraaiuaTS^  BwiaiiiiiB  im^* 

According  to  custom  obtaining  among  the  Lingiits  Of  8ini&  Giim»  fiha  n- 
marriage  of  a  wife  deserted  by  hor  husband  is  valid. 

This  was  an  appeal  from  the  decree  of  .C.  Yeokoba  R&a,  Sabordi- 
nate  Judge  of  ^ath  Canaxa,  io  mdk  83  of  1888. 

The  plaintiff,  TfraBangappa  ShtUa^  sued  4^  dbteoadanta.  Baa- 
galore  Eudrappa  Shetti  and  KnaaTa,  a  minor,  to  recover  a  portion 
of  the  estate  of  his  maternal  grandfather!  v&lued  at  B&  11,500 
in  the  possession  of  the  defendants.  , 

The  plaintiff  alleged  tiiat  Ms  matamal  graiidfather^a  esbifo 
was  inherited  by  his  three  daughters— Kusava,  Malakama,  and 
Doddava  (plaintiff's  mother).  That  Kusava,  who  survived  her 
sisters,  died  in  1877,  after  having  made  over  the  greater  portion 
of  the  land  belong^  to  tiie  estate  to  plaiaiifl.  That  the  propedy 
now  sued  for  was  in  the  possession  of  Nanjamma,  daughter  of 
Malakama,  till  her  death  in  1883,  having  been  allowed  to  her 
and  to  her  daughter  Budrava,  sinoe  deceased)  for  maintenanoe. 

That  Nanjamma  married  plamiiffli  biSb0  sSim  Gib  dM&of. 
Doddava,  and  Budrava  was  the  issue  of  the  marriage.  That 
Kusava^  defendant  No.  2,  was  the  illegitimate  daughter  ol 
Eudravaj  and  defendant  No.  1  was  her  putative  father. 

Plaintiff  as  danghter's  son  olaJmad  ia.  Jie  antifled  io 
property  in  preference  to  defendant  No.  2, 

Defendant  No.  1  pleaded  that  plaibtiff  had  no  right  to  the 
property,  it  having  been  assigned  to  Nanjamma  and  Budrava 
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abflolutdy  in  1860  by  &  family  partition  deed*   That  Nanjamma  Yi'ba- 
and  Budratft  liaving  died,  Knsava  was  the  sole  heir  to  the  property. 

That  EuBava  was  the  legitimate  daughter  of  Budrava  and 
himself,  bom  in  lawful  wedlock,  aooording  to  the  custom  of  the 
oaste  (Lingiits). 

That  although  Budraya,  prior  to  her  marriage  with  himself, 
had  been  betrothed  to  one  Eott^  Budrappa,  that  marriage  had 
not  been  consummated,  Eott^  Budrappa  having  disappeared  for 
twenty  years. 

The  Subordinate  Judge  found  that  in  1860  the  property  sued 
for  was  assigned  absolutely  to  Nanjamma  and  Budrava  and  their 
•  desoendants,  and  not  for  maintenance  only.   Upoi^  the  other  issues 
raised  in  the  suit  the  material  portion  of  his  judgment  was  as 
follows 

The  third,  fourth,  and  fifth  issues  have  to  be  considered 
together.  These  raise  the  questions  as  to  the  legitimacy  of  defend- 
ant No.  2,  and  as  to  her  right  to  retain  the  properties  in  question 
as  against  plaintiff.  The  decision  of  the  first  question  involves  the 
consideration  of  the  subordinate  questions  (1)  whether  defendant 
No.  1  married  the  late  Budrava,  (2)  "Whether  the  said  marriage  was 
legalised  by  the.  custom  of  the  caste  to  which  the  parties  belong. 
It  is  dear  that  Budrava  was  betrothed  to  Kott^  Budrappa,  and 
thoogl^  there  was  no  consummation  of  marriage  between  them,  yet, 
for  all  legal  intents  and  purposes,  he  was  her  husband-  This 
marriage  took  place  eighteen  years  ago  when  Budrava  was  about 
twelve  or  thirteen  years  old.  The  husband  of  this  marriage  is 
aHve.  FlaintifTs  vakil's  contention  is  that,  assuming  defendant 
No.  1  went  through  a  form  of  marriage  with  Budrava,  it  was  in 
£M3t  no  marriage,  and  that  defendant  No.  2,  the, issue  of  that 
maniage,  is  illegitimate,  being  the  fruit  of  an  adulterous  inter- 
oonrse.  It  is  admitted  that  among  Ling&its  widow  marriage 
prevails,  but  it  is  said  to  be  confined  to  lower  orders.  Defendant's 
oontention  is  that  the  second  marriage  of  a  wife  forsaken  by  the 
first  husband  is  allowed  among  ling&its ;  that  such  a  marriage  is 
Imnwn  as  S^rai  tJdiH*  as  distinguished  from  the  Lagna  or  Dhara 
ihe  first  marriage ;  that  defendant  No.  1  was  married  to  Budrava  in 
£Mrai  '6'diki  form ;  that  plaintiff  and  all  the  members  of  the 
 — —   a 
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VtwLir     fjomily  and  the  caste  recognised  the  marriage  ;  and  that  defendant 
9.       No.  2  is  therefore  legitixnate  and  is  entitled  to  the  plaint  propertiefi 
RuDAAPTA.  iiipreleraidd  toplioit^  lAoidertoaxriire  ata  ooiidHiioA 

several  points  wbUk  aie  involved  in  tiie  consideration  of  tiisse 
questions,  it  seems  necessary  first  to  see  whether  the  custom  con- 
tended for  is  made  out.  The  onus  of  showing  the  existence  of  the 
onstom  ii  on  dgteaadants.  Ajooorduig  to  law  andflie  dedacmA,  tin 
0(91^  .iMplil;  must  be  established  by  ^olaar  and  imambigiiooS 
evidence,  and  it  must  be  shown  that  it  is  exercised  in  pursuance  of 
a  oustom  understood  to  have  the  force  of  law,  and  not  to  be  a  merely 
i«f«itod«idbiu^  ^Im^^VMrn  y.  En8hnm.{l)  Flaiiriaff 
in  Ills  dagoml&m  befbro  the  District  Court  that  S^rai  ^diH  is  a* 
widofW  f^-marriage ;  his  seventh  witness,  Sivappaya,  describes  it  as 
ars-iaarriage  of  a  wife  deserted  by  the  husband,  and  the  ceremony 
eonosti  in  %i&g  a tdU,  aifei  giving  a  new  doHi'io  the  wmtsu 
This  is  exactly  the  description  whioli  has  hem  given  by  the  defend* 
ant's  side.  Defendant's  first  witness  is  the  head  of  a  lingiit  mutt : 
he  deposes  to  the  custom ;  to  the  mamage  of  defendant  No.  I  with 
Budniva  in  Boomimm  with  ihat  oaatom ;  to  hk  iEnovdedge  of 
other  instenoei*  ia  Hm  odks  of  defendant's  second  iritnm 
Eudraya  and  Nanjanna  of  Ulldl.  Second  witness,  Rudraya,  says 
he  has  married  Puttani  in  S6rai  Udiki  form.  This  Puttani  was 
ftfrt  manied  to  8iddbAry»|  nd,  alter  hia  abtndonment  of  b»,  A» 
Blamed  second  witness  and  h^s  children  by  him.  He  and  his 
wife  and  children  live  in  a  mutt  and  mix  with  society.  This 
man's  instance  is  a  well-authenticated  one.  His  ohildien  were 
mitiftted  in  the  religioiis.oariarl^affwiiidof  thdlingdito^ 
the  same  way  as  children  of  Dhara  or  regular  marriages, 
also  proves  Nan j anna's  S6rai  Udiki  marriage  with  sister  (rf 
Basavappa.  His  brother  attended  the  marriage.  Nanjanna's 
S^rai  l&diki  mazriage  is  also  oonfixnidd  by  the  testimony  of  phttar^ 
tiff's  ninth  witness,  who  says  that  the  eliildren  of  Nanjanna, 
bom  of  such  marriage,  are  received  in  society  awd  in  mutts  and  axe 
allowed  to  mess  with  the  members  of  the  caj>te.  Third  witaaw 
is  also  the  head  of  a  nintt»  and  gives  mom  uutenoos  of  ^ 
re-marriage  of  widows  than  of  wives.  His  knowledge  i»  pHfll^ 
derived  from  hearsay  and  partly  from  the  couple  living  togeAlf 
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as  buflband  and  wife.  In  matters  of  this  kind  hearsay  evidence  v^ra 
&e  tradition  may,  I  think,  be  received.  Direct  evidence  of  such 
mamages  is  not  tdways  possible,  and  one  of  the  ways  in  which 
fl»y  may  be  proved  is  from  the  manner  of  their  Kving  and  from 
tlie  way  in  which  they  are  treated  by  the  neighbours.  Fourth 
witnees  married  a  widow  in  S^rai  'C'diki  form.  Fifth  witness 
deposes  to  first  defendant's  S^rai  '6'diki  marhage  with  Budrava 
and  to  the  prevalence  of  custom  in  caste.  Sixth  witness  deposes 
to  the  custom  and  gives  an  instance  in  his  own  family  of  a  wife 
deserted  marrying  again  in  the  lifetime  of  her  husband.  He 
knew  her  desertion  by  her  first  husband,  and  he  heard  of  her 
fl^rai  tidiki  from  his  brother-in-law. 

"  From  the  testimony  on  plaintiff's  side,  it  appears  that  widow 
and  wife  re-marriages  are  put  on  the  same  footing,  and  that  among 
the  lower  orders  the  practice  of  B^rai  tfdiki  marriage  does  obtain. 
Almost  all  the  plaintifPs  witnesses  who  are  Lingdits,  admit  the 
prevalence  of  the  custom  of  wife  and  widow  re-marriages,  but 
qualify  their  evidence  by  saying  that  it  does  not  take  place  in  their 
eaate  or  in  that  of  Melpavada  or  Dhulpavada,  to  which  caste  or 
•oib-diviBion  plaintiff  belongs.  * 

The  Lingiits  are  declared  by  the  Bombay  High  Court  to  be 
06dra8.(l)   This  class  is  probably  more  numerous  in  the  Bombay 
Ttesidenoy  than  in  this  district,  where  the  lingdit  population  is 
Mmparatively  small.   It  numbered  708  in  the  census  of  1871. 
Ift  Che  recent  census  the  figure  does  not  appear  separately,  as  it 
moam  tiie  class  has  been  put  imder  the  head  of  Sivites.   It  may 
that  in  this  class,  as  elsewhere,  there  exists  among  S6dras 
ti^nis  sub-divisions  of  the  caste,  but  what  those  sub-divisions  are — 
liiich  IB  higher  and  which  is  lower,  and  in  which  class  the  custom 
Ibee  or  does  not  prevail — are  not  clearly  shown.    One  witness  says 
jiifntiff  belongs  to  Banijiga  caste,  another  says  he  is  a  Melpavada, 
tad  a  third  says  he  is  a  Dhulpavada.    It  appears,  however,  that 
Jk^^yidi&n  class  is  superior  to  these  classes,  being  a  purohit  or 
|feiB0tly  class ;  yet  in  this  class  we  find  widow  marriages  to  be  of 
Ae^tusit  occurrence :  and  we  also  find  that  in  the  Banijiga  class,  a 
ze-marriage  has  taken  place.   Puttani's  father  is  a  Banijiga, 
her  re-marriage  with  Budranna,  which  is  a  living  instance, 


(1)  See  Wilflon's  Glossary— Ling4it. 
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Vi'ra-  flhowB  that  in  the  oaste  or  cbii  to  whidi  plaintrS  belongs  this 
oostom  prevails.  In  reepeot  to  file  Tagae-itatements  of  vibieflM 
Bun&APPA.  that  the  onstom  prevails  only  In  ibe  lower  clasfieSy  a&d  not  in  I 
higher^  they  should  bo  received  with  caution,  seeing  that  some  of 
them  were  unwilling  to  speak  to  instances  in  higher  classes  to 
which  their  attention  iiai  directed,  and  in  which  eiUier  they  took 
part  or  which,  in  the  ^xitSaktJ  ooorse  of  tiiingB,  faaTo  eoxne  to  Hmt 
knowledge. 

According  to  the  theory  of  the  founder,  Bdsava,  of  tJiis  seot,  ^ 
caste  distinctions  wore  imworthy  of  aooeptanoe,  and,  therefore^  he  I 
abolished  caste  and  oHier  Br&hmaoieal  observanioes.  A  maa  of  I 
low  birth  may  become  a  Ling  Ait  as  well  as  the  highest  caste 
Br&hman.    Br&hmans  idio  have  joined  this  sect  are  termed  a 
Ar&dhayas.   (These  aiboiiiid  in  Kiiiflieini  Giroars.)   They  do  sot  i 
discard  the  sacred  thread  and  aro  oonaequently  looked  upon  by 
ordinary  Jangams,  who  have  foresworn  caste,  as  idolaters — (Dr. 
Cornish'  Census  Report,  1871).   He  also  describes  what  is  Jangam, 
Lingam,  and  Stanara  lingam*  H  Mr.  Maelra^s  report  in  the 
census  of  1881  he  says  that  the  question  of  status  among  Shim 
is  hopeless ;  and  he  adds  that  the  tost  of  social  pze-eminraoe  as  a 
guide  to  grading  the  castes  is  impracticable. 

The  custom  alleged  may  doubtleft  be  at  varianee  with  liB 
general  TTindA  law«  If  Uia  de^Mion  from  the  geEDjeffal  lawhai 
not  been  received  with  repugnance,  and  if  it  found  favor  with  the 
classes  affected  by  its  operation,  I  cannot  see  why  it  should  not  be 
received  as  a  usage  recognised  by  tlid  oommunity  among  whom  it 
prevails :  the  usage  aooepted  bf  community  and  aoted  npcm 
may  become  a  valid  custom.  No  written  law  h^  been  referred 
to  in  this  c§se  as  governing  the  customs  of  this  class;  but  the 
instances  shown  in  the  evidenoe  and  tbe  CQnadousness  of  the  people 
seem  to  prove  the  e:£istence  in  the  class  of  the  oastoin  of  wife 
re-marriage  in  the  case  of  desertion  hy  the  first  husband.  It  is 
alleged  that  the  evidence  to  prove  custom  is  insufficient.  From 
•  the  very  nature  of  things,  wife  re-niarriages  must  of  neoessity  be 
fewer  thai}  widow  maziiagee.  Both  are  exoeptions  to  the  genetil 
rule,  and  if  one  is  common  and  the  other  rare,  it  does  not  neces- 
sarily go  to  negative  the  custom,  if  we  bear  in  mind  that  the  obss 
in  which  this  custom  prevaSs  Ift^^oomparatively  small  in  ^BtSlf 
district.   From  the  evidenee  of  jkiMHtn  tWA  K^teen,  {He  tMm 
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o{  Kott6r  Rudiappa,  it  is  clear  that  the  custom  prevails  in  the  Vi'ra- 
BdUuy  district.  There  seems  to  be  no  learned  men,  or  men  of  ^^^^^ 
Qole  in  this  class,  who  oan  speak  with  authority  on  the  customs  I^^'»»afpa. 
and  practices  of  this  sect  of  Sivites.  Defendant's  first  witness  is 
the  onlj  learned  priest  who  seems  to  know  something  of  the 
diQotrines  of  his  sect  and  of  the  rites  and  the  ceremonies  to  be 
performed*  He  said  he  had  also  heard  of  the  existence  of  the 
oastom  from  his  father  and  a  spiritual  teacher,  Eudrappa  Sannjdsi, 
iribo  is  admitted  in  the  evidence  to  have  been  a  learned  man  of 
note  and  an  authority  in  the  caste  rules  and  customs.  This 
gontleman^s  presence  at  first  defendant's  marriage  with  Budrava 
most  be  taken  as  sufficient  to  show  that  the  marriage  was  sanc- 
tioned by  custom.  This  witness  is  said  to  be  interested  in  first 
defendant.  I  am  unable  to  say  so^  and  I  think  from  his  deport- 
loeiit  that  \nB  evidence  is  fully  reliable.  I  also  find  nothing 
•Q^cious  in  the  testimony  of  defendant's  other  witnesses^  and  this, 
eoapled  with  the  evidence  on  plaintiff's  side^  and  the  acts  and 
condoot  of  the  parties^  and  the  whole  taken  together  lead  to  no 
other  conclusion  than  that  the  existence  of  the  custom  is  sufficiently 
made  out.  These  customs,  which  may  be  at  vari^ce  with  the 
general  law,  seem  to  be  influenced  a  good  deal  by  the  surround- 
ings. In  this  district,  which  by  its  isolated  position  still  retains 
many  primitive  customs  and  usages^  we  find  the  Jains,  who 
leoogmse  no  divine  authority  in  the  Yedas^  and  do  not  practise 
tile  Sradhas  or  ceremonies  for  the  dead,  following  the  Aliyasant&na 
hm  and  worshipping  Bh6ts.  (Devil-worship  is  very  common  in 
tiUs  district)  The  adoption  of  sister's  sons  by  the  Namb^dris  of 
Ifiriabar  may  probably  have  had  its  origin  in  the  customs  of 
l^gran.  It  seems  that  in  places  which  were  not  influenced  by 
SMhmamaal  laws,  communities  preserved  their  customs  and 
lailges^  and  if  there  was  any  change  perceived,  or  attempted,,  as 
Igr  instance  in  Malabar^  to  reform  the  marriage  and  other  laws, 
It  waa  owing  to  the  influences  of  education  and  civilization  which 
U0  now  steadily  permeating  through  several  conditions  of  Hind4 
■ijigty.^  Mr.  Mayne  in  his  Hind6  Law,  §  87,  says  that  among 
JEf|i»a  wife  who  has  been  deserted  or  put  away  by  her  husband 
tiff  many  again^  and  will  have  all  the  rights  of  a  lawful  wife. 
]||,  Western  India  Fdt  and  Natra  marriages  prevail,  and  the  '  right 
to  » divorce  and  second  murriage  has  been  frequently  affirmed  by 
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Vi'ftA-  the  Bombsj  Gmartt.'  He  tdm  to  otiher  clnflaM  ia  Booth  lodia 
who  follow  titeteoQfltema.  ]A8teel0'BHiiid4lAW«BdCkii^ 
Euhbappa.  oheerm  that  one  of  the  points  which  is  at  variance  with  law  and 
cuitQaBa  ia  the  custom  of  a  second  and  inferior  marriage  allowed 
to  witea  aiod  widows  in  many  oaates.  He  mentions  Nik%  F4t, 
Kiftnead  Ootim  (dhoiMbe  ^t^cHd')  ee  fiie^ 
allowed  to  wives  and  widows  under  certain  ciroiunBtanGes.  In 
Bengal^  there  appears  to  be  Sagai  and  Shanga  mazriages  cone- 
sponding  to  the  l^diki  in  this  oam^KaU^  Chum  Show  v.  DuVm 
BSbm^il)  Mmr^  COmm  Xhm  Nmm  Ckamd  Xl^(2)  Thm 
decisions  show  that  the  marriage  according  to  the  custom  of  ft 
particular  caste  is  sufficient.  In  Kudoniee  Dassee  v.  Jofeertm 
KolUa,(B)  it  was  held  that  divoroey  though  not  contemplated  hj 
WnAk  JjKm^  j^a  lb  im^m  mdask  im  tbe  pboe,  wooldhave 
tine  loroe  of  law.  If,  therefore^  a  particular  usage  exisU  in  a  pa^ 
ticular  class  or  place,  it  should  be  respected,  though  it  maj  be 
repugnant  to  Hind&  Law.  The  plaintiff's  vakil  relies  on  tho 
dedooii  zepoited  afc  JMir.  Qacmd  VaML  T^.{^)  The  Bl|^ 
Court  held  thit  the  sons  of  a  Funarbhu  (twice-mazried  womtti}  by 
a  dulj  contracted  P4t  marriage  are  legitimate,  and,  as  to  the  rig^ 
of  inheritance  and  extent  of  shares,  rank  on  a  par  wiOi  the  sons 
bjIiagnamaRiAge.  the  present -ease  ilusendesioe  id  iim^ 
as  to  the  right  of  S^rai  tJdiki  children  being  on  a  par  with  the 
right  of  children  by  Dhara  marriage.  In  the  case  above  quoted  it 
was  held  that,  as  the  wife  did  not  receive  a  ^  chor  chiti '  (releaad) 
fram^her  flxsthiisbttid  wlio  waitilienUvii^  otinr 
sanction  of  her  Pdt,  the  intercourse  between  the  vdie  and  second 
•husband  was  adulterous.  In  the  present  case  it  is  true  there  was 
no  ^  chor  chiti '  or  writing  of  divorcement.  It,  in  fact,  was  not 
obtamed.  Befendaats*  oiieoa  this  point  is  ttttt  Badm?a'ii  fist 
husband  had  forsaken  her  and  that  therefore  her  mother  and 
relations  had  her  married  to  first  defendant,  an  eligible  and 
respectable  pirson,  according  to^diH  form.  First  defendant  if 
acknowledged  to  be  a  imaAm  of  the  Ooaimittee  for  Bdigitw 
Endowments  of  Lingdits."  • 

Upon  the  evidence  the  Subordinate  Judge  found  that  Budnva 
was  forsaken  by  her  first  husband,  and  held  that,  aoooirSng  to  l^ 

(1)  I.L.R.,  5  Oal.,  692.  (3)  I.L.R.,  3  Cal.,  30a, 

(2)  I.L.B.,  10  Gal.,  138.  (4)I.L.B«|  1  BoOb,  97. 
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eofltom  prevailing  in  her  caste,  she  was  at  liberty  to  marry  again  Vfiu- 
and  had  married  defendant  No.  1  and  proceeded  as  follows : —  aAHOAppA 
"  Even  supposing  that  defendant  No.  2  is  illegitimate  and  was  ^^d^afpa. 
ihe  o&pring  of  ^  adulterous  intercourse,  it  is  argued  that  she  can 
mherit  her  mother's  estate — Maym  Bai  v.  Uttaram.  (1)  In  this  case 
file  High  Court  held  that  there  was  heritable  blood  between  the 
illegitimate  children  of  a  European  by  a  Hind6  mother*  This 
seems  to  be  also  the  law  in  America  under  the  New  York  Civil 
Code.'' 

The  plaintiff's  suit  was  dismissed. 

The  Advocat^-Oeneral  (Hon.  P.  O'Sullivan)  and  Srinivdsa  Bdu 
for  appellant.  • 

Bdmdchandra  Edu  Saheb  for  respondents. 

It  was  contended^  inter  alia^  for  the  appellant  that  there  was 
BO  divorce  known  to  the  Hind6  Law,  and  that  the  custom,  if 
proved,  was  bad  for  immorality.  Mayne's  HindA  Law^  §  61^ 
MM  V.  Qotmd  Valad  Tejd,{2)  Ndrdyan  Bhdrthi  v.  Lamng 
Bkdrthi.{S) 

The  Court  (Turner^  C.J.,  and  Hutchins^  J.)  delivered  the 
Cdlowing 

Judgment: — The  Subordinate  Judge  has  written  so  able  and 
eomplete  a  judgment  in  this  case^  that  we  are  relieved  from  the 
neceesity  of  entering  into  a  minute  discussion  of  the  different  issues 
on  which  the  opinion  of  this  Court  has  been  sought  in  appeal ; 
mi  it  is  sufficient  for*us  to  say  that,  with  the  exception  of  the 
Subordinate  Judge's  finding  on  the  question  as  to  the  right  of  the 
nqtondent  Kusava  to  succeed^  if  there  was  no  valid  marriage 
eesitraoted  by  her  mother  with  the  defendant  No.  1,  an  issue  which 
we  do  not  think  it  necessary  to  determine^  we  agree  with  the 
mielusions  at  which  the  Subordinate  Judge  has  'arrived  and 
adopt  his  reasons. 

Yirasangappa,  the  original  ancestor,  in  arranging  for  the 
BBoeeision  to  his  property,  intended  that  the*  ordinary  law 
which  regulates  Hind^i  inheritance  should  be  to  a  certain  extent 
abandoned.  In  the  first  place^  he  desired  that  the  husband  of 
Ids  third  daughter,  if  she  married,  should  be  placed  ixi  a  higher 
pwition  than  an  ordinary  son-in-law^  and  that  the  third  daughter 

(1)  2,  M.H.C.R.,  196.       (2)  J.L.R.,  1  Bom.,  97,       (8)  I.L.B.,  2  Bom.,  140. 
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Yi'EA*  and  her  husband  should  enjoj  a  larger  proportion  of  his  estate 
than  they  would  have  enjoyed,  nnlan  they  bad  turyived  at  ksefe 
BuDKAPrA.  Qj^Q  qI  other  daughters ;  and  he  also  intended,  if  the  first  and 
seoond  daughters  left  issue  of  whatever  sex,  that  that  issue  should 
suooeed  to  the  shares  whioh,  if  a  division  were  made  under  the 
settlement,  would  pais  teliie  daoglitflnu 

In  1860,  one  daughter  (Ensttvs)  alone  aorvived ;  her  sister 
Malakama  had  left  one  daughter  Nanjamma,  and  Nanjamma  had 
left  one  daughter  Eudrava ;  while  Doddava,  the  third  daughter  of 
the  ancestor,  had  left  a  aoo,  tiMI  plftintijS  (appellant)  Yiraaan* 
gappa.  The  appellant's  father  had  married,  as  his  seoond  wif 
Nanjamma,  consequently  that  lady  was  the  step-mother  of  tiie 
appellant  and  Rudrava  his  step-sister :  and,  as  the  Advocate- 
General  has  pointed  oat^  iliii  idatieEafaip  entailed  on  him  Qm 
necessity  of  maintaining  them^  and  may  have  influenced  Urn  to 
assent  to  the  arrangement,  to  which  we  shall  next  refer. 

Such  heing  the  position  of  the  members  of  the  family  in  1860^ 
£usava,  the  daughter  of  the  oommon  tiioestor^  executed  the  dooOf 
ment,  exhibit  I,  which  is  described  as  her  wiB^  but  which  was 
in  fact  also  a  iapnlj  settlement^  with  the  consent  of  the  appellant 
and  of  Nanjamma.  It  is  said  she  was  at  that  time  65  years 
of  age,  and  that  the  appellant  haA  m  season  to  expect,  hftting 
regard  to  the  age  she  had  attained,  that  he  would  greatly  benefit 
by  the  immediate  advantages  secured  to  him  by  the  settlement. 
As  a  fact,  the  lady  lived  for  seventeen  yecurs  after  the  date  of  that 
deed.  The  effect  of  the  deed  was  to  aoooze  to  the  appeOant  13ie 
immediate  enjoyment  of  a  very  considerable  property,  and  it  is 
not  disputed  that  there  was  sufficient  evidence  of  his  assent  to  the 
arrangement,  whatever  the  effect  of  it  may  be.  It  is,  howevear^ 
contended  on  his  part,  that  by  etii^i  I,  the  interest  aeoored  to 
Nanjamma  and  her  daughter  Rudrava  was  an  inters  only  for 
their  lives,  and  that  in  the  events  wliicli  have  happened  the 
appellant  is  entitled  to  the  property  assigned  to  them. 

We  agree  with  the  Snboaidinato  Jibdge  as  to  the  ocHistrudtiiHi  ot 
exhibit  I,  viz.,  that  it  gave  to  Nanjamma  md  Budrava  a  life 
interest  in  the  property  set  apart  for  them  with  remainder  to  thett 
descendants  if  they  left  any,  and  that  although  Budrava  prede- 
ceased her  mother  Nanjamma^  if  xespondent  No«  3,  Kusava,  folfik 
the  description  of  a  ^  deseendant ef  NanjamQUi  or  Budiftra^  |ih^ 
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is  entitled  to  inherit  the  property  set  apart  for  those  ladies  and  Vi'ju- 
their  descendants  by  this  instrument.  banoapfa 
The  learned  Adtoo»te»€hiienl  iias  called  our  attention  to  the  Kudiufpa. 
deed  which  was  subsequently  executed  by  Eusava  the  settlor,  dis- 
posing of  the  house  which  she  had  retained  for  herself  under 
exhibit  I.    In  that  document  (exhibit  D,  which  recites  exhibit  I)  • 
she  refers  to  the  mmgemmt  ^nidd  for  her  nieces  and  grand- 
nieres  as  having  been  made  for  their  maintenance,  and  it  is  argued 
from  this  expression,  and  from  the  circumstance  that  she  gives  the 
property  conveyed  by  that  document  to  the  same  persons  from 
generation  to  genenliiM,  that  they  understood  that  the  provision 
secured  to  them  by  exhibit  Twas  no  more  than  an  interest  for 
life.    So  far  as  they  are  personally  concerned,  we  have  already 
intimated  our  opinion  that  it  was  only  an  interest  for  life,  but  it 
is  not  inoompattble  with  pmmsions  lor  maintenance  that  there 
should  be  a  transfer  of  property  to  ladies  for  their  absolute  benefit 
or  for  the  benefit  of  themsalves  for  life  with  remainder  to  their 
descendants. 

Ozdinazily,  no  douht,  a  provisioii  by  way  of  maintenance  is 
intended  to  take  effect  only  for  the  life  of  the  person  entitled  to 
claim  it,  and  therefore  no  more  is  necessary  than  to  secure  to  such 
person  the  income  of  a  fund  for  that  period.  But  it  is  competent 
to  the  heirSy  if  they  please,  to  make  an  arrangement  for  mainte- 
aanoe  by  an  absolute  grant,  or  to  make  it  by  a  grant  which 
^  provides  more  than  an  income,  hut  yut  is  not  absolute. 

We  cannot  place  a  construction  in  exhibit  D  which  necessi- 
tates i&e  oondusion  that  the  settlor  Eusava  understood  she  was 
oonf erring  on  Nanjamma  and  Eudrava  and  their  descendants  by 
exhibit  I  a  less  interest  than  that  which  we  have  found  to  have 
been  secured  to  them. 

The  Subordinate  Judge  has  alluded  to  conduct  on  the  part  of 
the  appellant  himself  as  illustrating  the  construction  to  be  placed 
upon  the  settlement  evidenced  by  exhibit  I.  The  descendants  of 
Nanjamma  and  Rudrava  being  then  entitled,  in  our  opinion,  to 
claim  the  benefit  under  aOiibit  I  of  the  property  assigned  to  those 
ladies,  the  question  remains  whether  defendant  Nor.  2  is  such  a 
descendant  ?  Tlie  learned  note  of  Mr.  V.  N.  Mandlik  in  his  work 
on  Vayavah^ra  Mayuka  lays  down  the  only  rule  which  could  be 
^  i»f ely  adopted  in  Bqotheni  India,  to  determine  what  are  valid 
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Vi'mA-  maniagee^  aad  what  are  the  incidents  of  marriages,  viz.,  that  we 
"^^^'^   miiifclodKlo'ttisting  iisage  which,  even  ixk  the  case  of  the  higher 

The  parties  are  S6dras,  and  the  sect  to  which  they  belong  is 
rightly  described  by  the  Subordinate  Judge  to  owe  its  origin  to 
^  one  Bisata,  who  held  thai  eaitd  diiiiQotiaiis  wece  unworthy  oi 
aooeptanoe,  and  who  repudiated  Brihsiaaiioal  oteerfaaoes. 

The  sect  is  largely  represented  in  Mysore,  to  a  certain  extent 
in  the  Wynad,  also  in  the  Ceded  Districts,  in  Coimbatore  and 
South  Canam  in  this  Pmideaey. .  laatanoeB  have  oome  heSm 
the  Court  in  whioh  the  re-mamage  widows  amongst  thia  soet 
has  been  supported;  (1)  and  we  agree  with  the  Judge  that  there  is 
sufficient  evidence  in  this  case  to  establish  the  farther  divcorgmoa 
from  the  BrAhmanioal  Law  in  the  pemdtted  re-marriage  of  wives 
by  a  secondary  form  of  marriage.  It  is  to  be  observed  iiuEtasm 
of  the  customs  which  are  found  among  the  Sudra  castes  appear  to 
be  supported  by  earlier  law  than  that  which  now  regulates  the 
eastom  of  the  castes  known  as  regenerate.  In  N^rada,  and  the 
ooUeotlon  which  bears  the  honored  name  of  lCann,  ti]£ie  are  to  be 
foimd  texts  recognising  the  re-marriage  of  widows  and  of  wives 
who  have  been  deserted  by  their  husbands,  and  the  period  within 
whioh  such  a  marriage  may  be  made  by  a  deserted  wi&  differs 
according  to  the  caste  to  which  the  parties  belong.  To  &e  S6drai 
no  period  is  ascribed,  for  the  caste  inmiediately  above  them  a 
period  of  one  year  or,  in  certain  events,  two  years,  KamalAkaTan 
quotes  the  text  of  N&rada  in  a  passage  whidll  will  be  found  tzans-^ 
lated  in  Mr*  Mandlik's  work,  page  434. 

We  advert  to  this  ancient  law,  not  with  the  intention  of 
suggesting  that  it  is  to  be  regarded  as  now  of  force  to  regulate 
the  decisions  of  the  Courts,  unless  it  U  found  to  be  in  harmony 
with  existing  uB£^e,  but  as  affording  evidenoe  ol  the  antiquiiy 
and  corroborating  other  proof  of  the  existence  of  a  custom  still  m 
force  among  certain  sectiolis  of  Hind6  society. 

Several  of  the  witnesses  for  the  plaintiff  admit  the  right  (d- 
re-marriage  among  what  they  term  the  loww  divisions  of  ih%  seot 
to  which  the  parties  belong,  a  distinction  which  is  somewhat 
opposed  to  the  very  fundamental  doctrines  of  the  sect.  But  we 
have  proof  of  an  instanoe  in  whioh  a  TDimSm  of  the  priestly  easts 
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has  (xmtraoted  a  seoond  marriage  with  a  lady  who  was  either  a     Vi^ra*  * 
widow  or  a  wife,  the  evidence  being  conflicting  as  to  whether  or  "^^^^^ 
not  her  first  husband  was  alive  at  the  time  of  her  second  marriage,  ^vorapta. 
OihesTB  of  the  witnesses  for  the  appellant  profess  they  are  imable 
to  epeak  accurately  as  to  the  custom  of  their  sect,  but  declare  the 
question  as  to  the  validity  of  such  marriages  must  be  decided  by  ^ 
the  gurus  of  their  mutt.   The  only  evidence  we  have  of  that 
character  is  produced  on  the  part  of  the  respondents.   The  first 
l^tness  for  the  defendant,  Guru  Santayya,  who  is  a  member  of  a 
priestly  caste  and  a  purohit,  deposed  to  the  existence  of  the  custom 
alleged  by  the  respondents,  and  he  not  only  gave  instances 
of  it,  but  stated  that  he  was  informed  of  the  custom  by  his  father 
and  his  spiritual  teacher  one  Budrappa  Sanydsi,  who  was  (it  is 
admitted)  a  man  of  learning  and  an  authority  in  the  rules  and 
customs  of  the  castes. 

The  second  witness  deposes  that  there  were  present  at  the 
l&snriage,  which  is  now  impugned,  this  very  Budrappa  Sany&si, 
besides  the  head  of  the  Uosa  Mutt,  Ghiru  Basavayya,  and  the  head 
of  the  Murji  Mutt,  Virama  Parvatayya.  There  were  in  all  three 
heads  of  mutts  present.  We  have  also  the  evidence  that  the  lady 
was  treated  as  a  lawfully  wedded  «rif e  both  by  the  appellant  and 
b^  the  other  members  of  his  family  and  by  her  caste,  and  we  have 
also  proof  to  show  that  the  children  of  marriages  contracted  by 
wives  deserted  by  their  husbands  and  are  not  regarded  as  inferior 
m  any  respect  to  the  parties  to  this  suit  are  received  in  the 
Bxutts  of  the  sect  and  initiated  as  the  children  bom  of  a  first 
mairiage. 

That  Budrava  was  deserted  by  her  husband  is  sufficiently 
ibown  by  the  evidence  to  which  the  Judge  alludes.  He  had  never 
flonaummated  his  marriage,  and  he  expressed  himself  ready  to 
srtom  and  live  with  Budrava  only  on  condition  that  certain 
j^topeity  was  secured  to  him  by  deed.  When  his  request  was  not 
laooeded  to,  he  took  no  further  notice  of  Budrava,  but  left  her 
without  information  about  him  and  did  not  attempt  to  prevent 
heap  from  forming  a  new  connection. 

In  the  view  we  have  taken  of  the  validity  of  such  a  marriage 
It  is  unnecessary  for  us  to  determine  whether,  if  it  had  not  been 
wif  the  respondent  Eusava  cOxdd  have  claimed  as  a  descendant  of 
bar  mother. 
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VfEA-  We  do  not  of  course  express  any  doubt  that  the  illegitiinate 

^^^'^  ASH  of  a  ]^Blid4  might  inherit  property  to  whifih  the  ma^hsBC  k 
Bm^TTA.  «itflledinh6r0im  rigirik^te^^  the  hsrOm 

question  would  have  arisen,  whether  Kusava  would,  if  ille-giti- 
mate,  have  Mien  within  the  description  of  a   descendant either 
#  Q{f|i%]iaiiiialgiandfiiiotii^0r^ 
df  that  teim  in  the  deed  on  whioh  her  title  mnst  iMt 
The  appeal  is  dimniflsed  with  oosts. 

# 


1886. 
April  16. 


APPBLLATB  OlflL. 


Jf/ore  iSr  Okarbt  A.  llimirv  Z'^n  Chkf  Imtiee^  and 


AMHUm  ARB  AKOTHxa  (Drasnua^  Wm*  I  aetd  10),  vAfpsllavts, 

and 

r  /.  KUNJI  EEYI  AH0  oxHBU  (Fuoms9tt),  BESPomionnB.^ 

IfapiiUu — Action  of  ffindu  Law — PreiUmptum  as  to  Joint  propertff. 

Although  MapiUas  in  Malabar  oxdinaiily  follow  fihe  Hindd  custom  of  hnliiina 
iuaily  property  undiTidody  yot,  ai  ISm^  axe  adi  nbject  to  the  ama  peraosial  law  «a 
the  HtudtlB,  their  claims  oamiot  be  goTerned  \ff  the  legal  pCTwniqifintt  of  joM 

ownership. 

This  was  an  appeal  from  the  decree  of  F.  H.  Wilkinson,  District 
Judge  of  South  Makhar,  wfesmug  the  deoroe  of  C.  Ohandn 
Menon,  District  M€nfiif  of  Calicut,  in  suit  668  of  1882. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out 
in  the  judgment  of  the  Court  (Turner,  0.J,,  and  Hutchins,  J.). 

Safdmran  Ndfat  for  appellants. 

Amntm  Ndyar  for  respondentfti^ 

Judgment. — Tlie  Judge  has  erroneously  stated  that  the  6ain0 
presumption  as  to  joint  ownership  is  to  be  applied  as  a  presump* 
tion  of  law  in  the  ease  of  MapUa  families  ae  in  the  case  of 
Hindus.  Although  Mapillas  in  Malabar  ordinarily  follow  closely 
the  Hindu  custom  of  holding  family  property  undivided,  yet,  as 
the  Mapillas  are  not  subject  to  the  same  personal  law  aa  tlia 
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Hindfifi,  their  claims  oaimot  be  goyemed  by  the  legal  presumption  Ammtttti 
of  joint  ownership.    The  Judge  has  also  found  as  an  issue  of  fact  ^jmn  km. 
tiiat  the  members  of  the  appellants'  family  held  their  property 
joinfly  tiU  the  death  of  Eojuma,  and  there  is  evidence  which 
WBJiants  that  finding. 

This  appeal  fails  and  is  dismissed  with  costs. 


APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Charles  A.  Turner^  Kt.^  Chief  Justice^  Mr.  Justice 
Kemarij  Mr.  Justice  Muttusdmi  Ayyar,  Mr.  Justice  Hutchinsy 
and  Mr.  Justice  Brandt. 

BeFBBEKOE  XTITDEB  SxAHP  AOT,  8.  46."*^  1886. 

April  24. 

Stamp  Act,  teh.  J,  art.  67 — SettUment—Stamp  duty,   ,  


Under  art.  57  of  Bch.  I  of  the  Indian  Stamp  Act,  1879,  stamp  duty  on  a  settle- 
>  is  to  be  calculated  on  the  value  of  the  property  settled  as  set  forth  in  such 

^///^/l.  J.I  7 

Seld^  that  theee  terms  do  not  mean  the  yalue  of  the  interest  or  interests  created 
Igr  the  settlement,  but  ref ef  to  the  value  of  the  property  settled,  which,  it  was 
I  by  Legislature,  should  be  set  forth  in  the  settlement.  • 


9teiB  was  a  case  referred  hy  the  Board  of  Bevenne,  under  s.  46 
if  Uie  Indian  Stamp  Act,  1879,  for  the  decision  of  the  High 
Coort. 

The  case  was  stated  as  follows : — 
On  22nd  May  1880^  Bajangam  Ayyar  executed  a  deed  of 
•  flvttleinent  in  favor  of  his  wife,  Santhamm&l,  to  whom  was  given  a 
fJIpoited  interest  in  certain  immovable  property  and  an  absolute 
r  in  certain  movable  property,  the  value  of  the  whole  being 
1,500.   The  deed  was  duly  registered  by  the  District  Registrar 
4Bii  Tanjore. 

'  **  In  1883,  Santhamm&l  sued  upon  this  transfer  deed,  to  the 
l||bmflBifaLlity  of  which  defendant  took  exception  on  the  ground 
■'fliiit  it  bore  an  insufficient  stamp,  because  the  properties  were  not 
according  to  their  market-price,  to  ascertain  which  the 
issued  a  commission,  which  resulted  in  the  report  that  the 
ate  market  values  of  the  properties  were  Es.  4,674-14-3  as 
Bs.  1,600  recited  in  the  deed,  notwithstanding  which. 


*  Referred  Case  1  of  1885. 
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BipiuiroB  the  M^sif  admitted  the  deed  as  fiufficiently  stamped,  because  it 
conveyed  a  limited  interert  only  ia  the  ixmxmiAB  piopeEity. 
Defendant  then  petitioned  the  OoUeotor  to  prosecute  execatant 
imder  ss.  7  and  63,  Act  I  of  1879,  and  to  decide  that  the  stamp 
duty  ^onld  be  assessed  on  the  values  of  the  properties  as  found  by 
the  Conmiissioner. 

"The  Collector  referred  the  question  to  the  District  Judge, 
with  an  expression  of  opinion  that  the  stamp  duty  should  be 
determined  on  the  market-value  as  found  by  the  Gommissionesr, 
in  which  opinion  the  ViiiaAek  Judge  donootred  and  passed  m 
declaration  that  the  stamp  duty  should  be  determined  witli  lofoaqufl^ 
to  the  Commissioner's  valuation,  Ks.  4,674-13-6. 

"  On  receipt  of  this  declaration,  the  Collector  called  on  exeon- 
tant  to  show  cause  why  he  ifconid  mofc  be  pfosemited,  and  finally 
passed  an  order  that  he  should  pay  the  defident  duty,  Bfi,  17-8-0, 
plus  a  penalty  of  Es.  175,  or  stand  a  prosecution. 

Executant  paid  the  deficient  duty  and  penalty,  and  has  now 
appealed  to  the  Board  for  a  vefond  of  Hhi^iMat  imder  s.  48  of 
Act,  on  the  ground  that  the  original  valuation  and  stamp  duty 
paid  thereon  wa^  correct,  because  the  deed  transferred  a  liimited, 
and  not  an  absolute,  interest  in  the  immovable  property. 

"  The  point  for  decisioa  is  tibe  damot  mterpietatiDii  of  aoiu  I» 
'  ^  art.  57,  which  declares  that  the  stamp  duty  shall  be  (^Iculated 
on  *  the  value  of  the  property  as  set  forth  in  such  settlement.* 
It  is  an  open  question  whether  the  setting  forth  is  to  govern  the 
property  oidy  and  not  its  value :  in  the  interest  of  &e  etas^  dtdy 
it  ought  to  be  the  former,  but  the  wording  is  vagoa ;  hinioe  i]i0 
necessity  for  an  authoritative  ruling." 

The  Acting  Oovernment  Fkader  (Mr.  Powell)  for  the  Board  of 
Bevenue.  ^ 

The  judgment  of  the  Full  Bench  (Turner,  C.J.,  Keman, 
Muttusdmi  Ayyar,  Hutchins,  and  Brandt,  JJ.)  was  delivered  by 

TuBNEB,^  C.J. — ^If  the  terms  "  as  set  forth  in  such  settlement 
refer  to  the  property  settied,  the  duly  is  chargeable  not  on  tiua 
value  of  the  whole  property  which  may  be  mentioned  in  the 
ment,  but  on  the  value  of  the  interest  or  interests  created  by  the 
instrument  which  may,  or  may  not  be,  co-equal  to  the  value  of  tha 
property.   But  if  this  was  intended,  the  inteiitioa  oai^^  have 
less  clumsily  expressed. 
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We  are,  however,  of  opinion  that  the  terms  apply  not  to  the  BMrnmoM 
intoreBts  created  by  the  instrument,  but  to  the  value  set  forth  in  ^'ISi^efi^ 
(he  settlement,  and  that  the  kw  suggests  that  the  settlor  should 
insGit  the  value. 

It  is  obvious  that  it  must  be  often  difficult,  and  sometimeB 
impossible,  to  value  the  interests  created  by  a  settlement,  and  the 
L^islature  has,  we  imagine,  on  this  ground  amended  the  law  by 
Ihe  introduction  of  the  words  we  are  considering.  There  are 
provisions  which  appear  sufficiently  to  protect  the  revenue,  if  we 
adopt  this  construction. 


APPELLATE  CIVIL. 

Be/ore  Sir  Charles  A.  Turner^  Kt.j  Chief  Justice,  and 
Mr.  Justice  Hutchins. 

THE  AORA.  BANE  (Petitionsb),  Appht.lant,  1886. 

and  ^P^^' 

CmPPS  AHD  OTHERS  (DbFENDANTS),  EBSPeNDBNTS  *  ^JT^ 

Okil  Procedure  Code,  e,  282 — Purchase  of  decree  by  creditor  of  one  of  several  judgment"  ' 
dehiore— Probability  of  decree  being  executed  against  another  judgment'debtor,  no  ' 
ground  for  refusing  execution  to  purchaser, 

A  decaree  for  damages  and  coats  haying  been  obtained  against  P  and  C,  A,  to 
mhaoL  P  was  indebted  and  was  about  to  assign  property  as  security,  in  order  to 
frarent  P  being  a^udicated  an  insolvent,  and  with  a  view  to  execute  the  decree 
•gainst  C,  if  possible,  purchased  the  decree. 

A  applied,  under  s.  232  of  the  Code  of  Oivil  Procedure,  for  leave  to  execute  the 
decree.  This  application  was  rejected  by  Eeman,  J. ,  on  the  ground  that  the  decree 
-VM  eertain  to  be  executed  against  0  and  not  against  P,  under  whose  orders  and 
lor  idios^tenefit  C  acted  when  he  infringed  the  right  of,  and  became  liable  in 
dbaiages  t^he  plaintiff  in  the  suit. 

JEMdy  on  appeal,  that  the  benefit  likely  to  be  gained  by  P  by  this  transaction 
mm  no  efficient  ground  for  refusing  leave  to  A  to  execute  the  decree. 

Thi0  was  an  appeal  from  an  order  of  Keman^  J.,  dated  the  24th 
0f  March  1885,  dismissing  an  application  made  in  cIyiI  suit  165 
of  1884,  under  s.  232  of  the  Code  of  Civil  Procedure^  to  place 
ffx  zeoord,  in  lieu  of  the  plaintiff,  the  Agra  Bank  as  transferee 
jbj  assignment  of  the  decree  in  the  said  suit. 

*  Appeal  9  of  1885. 
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AMkBjom,      There  were  four  drfniants  in  the  Buit — ^Finseni,  B.  Oi^pfl, 
OBEFff.    v.  OUffM^  sad  Teiilcirfltf^ 

The  deoree  directed  delivery  of  indigo  m  the  godanm  ef 
Pinsent  to  the  plaintiff,  and  that  the  defendants  (except  F.  Grippe) 
choold  i»7  damagea  and  ooeta.  The  indigo  had  been  deliTered, 
snd  the  damagea  aiid  oagbaaBM^Mt  to  Be.  S,400. 

Pinsent  was  amated  under  this  decree  by  the  plaintiff^  but  waa 
discharged  at  the  request  of  the  pbintiff  beforo  thk  iq^plieiditm 
was  made. 

  • 

The  application  by  the  Agro  Baaik  iras  opposed  by  B.  Crippey 

who  filed  an  affidavit  in  which  it  was  stated,  an  belief,  tihat  liue 

application  was  made  in  the  interest  of  Pinsent  to  relieve  him  from 

the  decree  by  arresting  Gripps  and  obliging  Cripps  to  pay  tihe 

amount  of  the  deoree. 

Mr.  counsel  for  Crippsy  reftiiETed  to  s.  232(6)  of  the 

Code,  and  contended  that,  though  there  was  a^j^tiansfer  to  Pinsent;, 
the  case  came  within  the  equiiy  of  the  proviaiony  and  that  the 
Oonrt  ought  not  to  think  to  alliMr  Ito  dti^me  to  be  azaootel 
at  the  instance  of  the  Bwok-^Samp  Okmier  Smrah  t.  ZV^ 
Ukhmath  Roy.Q^ 

The  judgment  of  Kernan,  J.,  was  as  follows : — 
In  order  to  oonfflder  the  dirouiitaiaiiaes  ituder  which  the  Bask 
took  an  assignment  of  the  decree  which,  primd  facie^  required  to  be 
explained,  I  examined  Mr.  Atkins,  the  Bank  Manager,  and  Mr. 
Morgan,  the  Attorney  for  the  Bank,  and  who  had  been  Attorney 
in  this  suit  for  Pinsent,  and  Mf  .  CSutmpion,  now  the  Attorney  for 
Pinsent,  and  I  am  satisfied  that  flkain  objedt  of  the  Bank  la 
papng,  as  they  certainly  did,  the  amount  of  the  sum  due  on  the 
decree  to  the  decree-holder  was  to  prev^t  Pinsent  from  beooming 
insolvent,  and  that  such  main  object  ima  not  so  &r  H  bencAt 
Pinsent,  but  to  prevent  litigation  between  the  Official  Assignee  and 
the  Bank  and  between  Willis  &  Eodwell  of  London  and  the  Bank 
and  the  Official  Assignee,  and  to  enable  the  Bank  to  realise  from 
Pinsent  and  his  property  already  pledged  to,  or  agteedto  be  aeonred 
to,  the  Bank  a  large  debt  due  by  Pinsent.  Shordy  I  may  state 
that  it  appears  that  Pinsent  in  the  beginning  of  1884  and  up  to 
the  present  owes  a  large  debt,  upwards  of  Rs.  50,000,  to  the  Bank, 
which  waa  secured  by  (amongst  other  ways)  deposit  of  tiilfi  deill 
 — ^ 

(l)  9  W.R,  230. 
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of  his  propertieB.   These  properties  he  had,  some  time  before  he  Acoul  Burt 
was  arrested,  agreed  to  assign  to  the  Bank,  and  for  this  purpose  one  oum. 
or  more  deeds  have  been  prepared,  but  these  were  not  executed 
wheiL  Finsent  was  arrested.   When  the  arrest  took  place  Mr. 
CSbampion  advised  Finsent  that,  as  insolvency  might  follow,  it  was 
juA  desirable  that  Finsent  should  then  execute  the  deeds.  There 
wore  also  some  questions  between  W.  Bodwell  &  Co.,  who  gave  a 
gaarantee  to  the  Bank  in  1884  for  Finsent,  and  Finsent  and  the^ 
Bank  as  to  the  produce  of  goods  exported  to  England  for  which 
Finaent  had  drawn  and  negotiated  bills  through  the  Bank  and 
40010  other  questions  as  to  funds  standing  with  the  Bank  as 
mmsnty  against  loss  on  the  shipment  of  those  goods  and  otherwise, 
tbider  these  circumstances  Mr.  Champion  suggested  to  Mr.  Morgan 
•etmg  for  the  Bank  that  it  was  desirable  that  the  insolvency  should 
Q0t  take  place.   After  some  necessary  delay  of  a  day  or  so  Mr. 
HcHgan,  having  been  consulted  by  Mr.  Atkins,  told  Mr.  Champion 
HMt  the  Bank  would  take  a  transfer  of  the  decree  from  the 
jlaantifp.   The  transfer  was  taken,  Finsent  was  by  order  released 
fom  arrest,  and  the  insolvency  was  prevented.    Th^  the  main 
dbjedt  of  the  Bank  was  accomplished  and  Finsenl^was  left  free  to 
give  the  securities  to  the  Bank,  who  also  wsms  left  free  to  accept 
thorn.    Most  probably  the  arrangement  was  worth  to  the  Bank  the 
wm  they  paid  for  it,  BiS.  3,400.   It  was  quite  competent  to  the 
16mk  to  protect  themselves  from  loss  by  making  that  arrangement 
llhiuli  was  so  far  whdly  unobjectionable. 
-  ^  But  then  arises  the  question,  why  was  a  transfer  taken  of  the 
.  Haum  which  did  not  create  any  charge  on  property,  and  which 
ifHild  only  be  made  available  i^ainst  the  defendants  personally  or 
'ig  mixsue  of  property  P   As  regards  Finsent,  it  does  not  appear 
.  ffcirti  ikflAoik  or  their  Attorney  Mr.  Morgan  contemplated  such 
^IgWit  MLr.  Morgan,  however,  says  he  was  not  sure  that  Finsent 
'.||pll  not  be  re-arrested,  and  that  at  all  events  his  property  might 
'%|ntiifrl    However,  it  appears  that  Pinsent's  property .  to  a  large 
flKbant  was  pledged  to  the  Bank,  and  he  had  executed  before  he 
WIS  aneeted  a  deed  of  trust  to  one  or  more  trustees  for  the  benefit 
^  hm  ereditora ;  but  Mr.  Morgan  says  that  there  were  only  two  or 
ttVM  creditors  including  the  Bank  and  that  Finsent  had  other 
PMpesty  not  secured  to  the  Bank  or  by  the  trust-deed.  Before 
A*  tmisifer  was  finally  settled,  Mr.  Atkins  and  Mx.  Champion 
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AnA  Bm  and  Mr.  Morgan  had  at  least  once  met  at  the  office  of  the  latttt 
cyinrpf.  ^  consider  the  matter,  and  then  it  appears  that  the  qnestion  'Mt 
suggested  whether  Cripps  was  of  siiiBcient  mecms  to  pay  the  decree 
amount,  and  Mr.  Morgan  said  h-  thought  so.  As  to  Venkatasdmi, 
the  other  defendant,  it  is  not  said  there  was  any  reference  to  his 
ability  to  pay.  Apparently  he  has  not  means  to  pay.  Mr.  Chfli* 
pion  says  it  was  spoken  of  by  the  parties  that  Cripps  would  be 
liable  to  pay  the  amount  by  the  ordinary  legal  means,  which 
meant,  of  course,  by  arrest  or  by  seizxire  of  his  property  at  suit  of 
the  Bank  in  execution  as  transferee  of  the  decree.  There  is  Ad 
doubt,  therefore,  that  the  object  of  the  transfer  was  to  execute  the 
decree  against  Cripps.  It  is  sai«l  for  the  Bank  that  it  as  transferee 
should  have  the  right  to  realise  the  decree  from  Cripps,  who  was 
liable  with  Pinsent,  and  that  no  prejudice  is  due  by  tiie  eamte  41 
that  right  more  than  followed  1*  gaily  from  the  decree,  inasmufili 
as  the  plaintiff  could  have  arrested  Cripps  if  the  debt  was  not  paid 
and  if  Pinsent  became  insolvent.  Cripps  might  still  be  arreted 
and  there  could  be  no  contribution,  as  the  action  was  one  Mi" 
a  wrong  and  not  on  contract.  To  tliis  it  may  be  said  that  Gripps 
could  not  resist  ,the  legal  right  of  the  plaintiff  in  the  suit,  unless 
it  was  executed  by  agreement  with,  or  on  behalf  of,  and  for  tha 
benefit  of,  Pinsent,  and  to  throw  the  mms  on  Cripps.  If  iinsdeme 
had  been  transferred  to  Pinsent,  it  could  not  be  executed  againrt 
the  others.  The  circumstanceb  under  which  the  transfer  was 
arranged  to  be  taken  are  peculiai ,  and  would  seem  to  show  that,  bo 
far  as  Messrs. .  Morgan  and  Champion  were  concerned,  ihm-iiiy 
have  been  an  object  on  their  part  to  have  the  transfer  made  in 
order  to  release  Pinsent  and  throw  the  burden  on  Cripp?.  The 
circumstances  are  these  :  Mr.  Champion  has  been  for  some  years 
Attorney  for  Mr.  Pinsent,  but  he  was  absent  in  Europe^^en  tiias 
case  was  tried,  and  Pinsent  then  retained  Mr.  Morgan  fo  defend 
this  suit.  The  case  was  vigorously  contended  for  Pinsent  for  two 
or  three  days,  and  then  Pinsent  stated  that  he  did  not  see  why  he 
should  defend  the  suit  furtheir,  or  something  to  that  effect*  M 
one  of  the  interviews  between  Messrs.  Morgan  and  Champion  as 
to  stopping  the  insolvency,  the  latter  observed  to  the  effect  that 
the  suit  ought  not  to  have  been  defended.  Therefore,  both  thflei 
gentlemen  have  a  professional  interest  in  Pinsent  md  n^WOH^f^' 
rally  would  wish  to  see  their  client  free  from  the  burdeft 
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damages  and  oosts.    The  arrangement  for  the  transfer  would  plaoe  Aoba  Bank 

the  power  of  relieving  Pinsent  in  the  hands  of  the  Bank,  which  cbipw. 

Mr.  Morgan  was  advising,  and  enable  the  Bank  to  realise  from 

Grippe.   If  this  was  part  of  the  real  object  of  the  transfer,  I  am 

not  prepared  to  say  that  s.  232  might  not  apply  as  a  transfer 

sabstantially  for  the  benefit  of  one  defendant.    But  both  these 

gentlemen  say  that  they  had  no  such  object  in  view  as  to  throw 

the  onus  on  Cripps  and  hereby  save  their  client  Pinsent.   I  cannot 

say  that  I  am  prepared  to  draw  an  inference  from  the  facts  which 

ore  contrary  to  these  positive  statements.   Moreover,  the  amoimt 

is  unpaid  to  the  Bank.   Mr.  Morgan  states  that  he  thought  Mr. 

Ohampion  was  acting  in  the  matter  on  his  own  behalf,  as  costs 

were  due  to  him  by  Pinsent  for  which  Mr.  Ohampion  had  a  lien 

en  the  deeds  entrusted  by  the  Bank  to  Pinsent  to  realise  debts. 

Mr.  Champion,  however,  admits  he  acted  as  Attorney  for  Pinsent, 

though  he  also  acted  for  himself,  and  was  paid  by  the  Bank  the 

amount  of  his  lien.   But  though  there  may  not  have  been  any 

iefinite  intention  to  release  Pinsent  and  throw  the  ontia  on  Cripps, 

jet  it  is,  I  think,  dear  that  such  wUl  be  the  result  if  the  Bank  as 

tnmsferee  is  allowed  to  issue  execution.    It  i^  clearly  for  the 

interest  of  the  Bank  not  to  execute  the  decree  against  property  of 

Knsent,  as  he  is  so  deeply  indebted  to  them.    This  consideration, 

nith  oiroumstances  I  shall  presetitly  mention,  raise  in  my  mind  a 

aerious  question  whether  I  ought,  within  the  discretion  given  by 

flL  232,  to  see  fit  to  allow  the  transferee  to  issue  execution.  As 

%etween  Cripps  on  the  one  hand  and  Pinsent  on  the  other,  the 

Itttter  is  the  person  who  ought  to  bear  the  damages  and  costs,  and 

Mt  Cripps.   As  regards  the  plaintiff  in  the  action,  all  defend- 

•ais  were  liable  to  the  plaintiff  for  damages  and  costs,  as  they 

imptope^  interfered  with  the  plaintiff's  property;  but  Pinsent  was 

fte  person  in  whose  godowns  the  property  of  the  plaintiff  was, 

to  recover  which  the  suit  was  necessary,  and  Pinsent  resisted  the 

J^iaintiff's  right  to  recover.   The  circumstances  I  referred  to  above^ 

and  the  facts  of  this  case  as  appear  on  the  evidence  before  me» 

aie  as  follow: — 

''Plaintiff,  at  the  instance  of  Yenkatas&mi  and  Cripps,  the 
dabash  of  Pinsent,  brought  indigo  to  the  godown  of  the  latter  for 
Aaanination  by  him,  and,  if  fat  approved  of  it,  that  price  should 
Ibp  eerttled  and  plaintiff  paid  out  of  advances  made  by  Pinsent  to 
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Aflmk  Bank  YenkatasdmL  Then  plaintiff  put  his  lock  on  the  godown,  and 
Ct^n.  though  the  indigo  was  exanmied  and  partly  paoked  l&e  shipping, 
plainti£f  was  not  paid  and  woidd  not  let  the  goods  b»ieai0«6d  until 
he  was  paid,  he  never  was  paid,  and  brought  this  action  to  recover 
it  against  Yenkatas&mi,  Cripps,  andPinsent,  and  aftcorwards  against 
F.  Cripps.  It  appeared  on  the  adzniflfiion  of  Pinsent  thai  1|» 
refused  to  make  any  advance  to  TwMsii&mi,  and,  at  th»  iaitaM 
of  Mr.  Willis,  he  agreed,  however,  that  this  shoald  be  done,  viz., 
that  Yenkatas^mi  should  assign  plaintiff's  goods  (as  if  his  own)  to 
Cripps,  and  that  then  he  (Pinsant)  dioidd  g^ve  to  Cripps  a  wura* 
*  house  receipt,  stating  that  Grippir  had  4epQfiit64  ihao^  gooii  hi 
PinsenVs  godown,  and  that  he  (Pinsent)  held  them,  and  then  that 
Cripps  might,  on  deposit  of  the  transfer  of  the  goods  and  his 
(Pinsent's)  warehouse  receifA  mi  mt  a  promissory  note,  raisa 
from  the  Madras  Bank  Rs.  5,000.  Accordingly  Pinsent  peeaanaE^ 
approved  of  the  assignment  of  the  goods  from  Venkatasami  to 
Cripps,  and  he  (Pinsent)  signed  the  warehoiise  certificate  of  the 
deposit  of  the  indigo  as  if  reoeived  by  him  from  Cripps,  and 
thereupon  the  5,000  rupees  was  got  from  the  Madras  Baak» 
When  the  mone^  was  received  by  Cripps,  he  gave  it  to  Venka*^ 
tas&mi,  and  Bs.  3,500  of  it  were  applied  to  release  some  indiga  of 
Kondaya  in  Pinsent's  godown,  which  he  t^efosed  to  give  possesaim 
of  until  he  was  paid.  The  next  day,  or  a  few  days  after  paymeaat, 
Kondaya's  indigo  was  shipped  through  Pinsent  and  a  hSL  o&- 
London  for  the  amount  and  for  other  goods  was  negodated  by 
Pinsent.  The  amount  so  raised  ^has  passed  through  PbseotV 
books,  and  the  entries  of  it  were  proved  before  nxa^  Piaoent  said 
he  did  know  personally  that  any  portion  of  the  money  was  paid  to 
release  Kondaya's  indigo ;  he  was  told  it  was ;  and  he  says  that  the 
entry  in  the*  book  was  mads  without  his  knowledge  ^yid  wm 
afterwards  corrected ;  but  while  I  was  tc3diig  the  soit^  it.did  not 
appear  that  the  entry  was  so  corrected.  It  was  plain  that  Pinsent 
got  at  all  events  to  the  value  of  Bs.  3,500  of  the  Bs.  5,00Qb, 
though  it  also  appeared  that  Venkafeirtmi  gave  Cripps  Bs.  SOO^ce 
Bs.  500  out  of  the  Bs.  5^000  for  mne  commission  di^  to  hinu 
Pinsent  did  not  afterwards  pay  any  part  of  that  Rs.  5,000,  but  it 
was  paid  partly  by  B.  E.  Cripps  to  the  extent  of  Bs.  1,000»  and 
Bs.  4,000  was  lent  to  him  by  F^^Pripps  on  the  depsxt  <4  tilt, 
documents  of  transfer  of  the  goodi  tpd: tiu^  iiwdm^  wamft,  .  . 
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The  plaintiff  demanded  possession  of  the  indigo  from  Pinsent,  Aoai  Bam 
but  he  declined  td  give  it  np^  though  he  had  not  paid  anything  on  Osim. 
foot  of  it,  and  he  admitted  that  he  directed  that  a  lock,  covered  with 
doth  on  the  doors  of  the  godown  where  the  indigo  was,  forcibly 
sinic^  off  by  his  directions  and  in  his  presence,  was  plaintiff  ^s  lock. 
When  the  suit  was  first  filed,  Yenkatas&mi,  Cripps,  and  Pinsent 
were  defendants,  the  Bank  of  Madras  were  then  made  defendants 
•8  holding  the  warehouse  receipt  and  transfer  and  promissory 
note  of  Gripps.  But  the  Bank  required  Cripps  to  pay,  and  he  did 
tdy  and  then  F.  Gripps  was  made  defendant.  An  injunction  was 
granted  i^;ainst  the  defendants  Yenkatas&mi,  Oripps,  and  Pinsent 
iofhidding  the  removal  of  the  goods,  and  at  that  time  Pinsent  said 
he  had  no  interest  on  the  goods,  except  as  warehouse-keeper. 
However,  he  afterwards  defended  the  suit  and  protracted  the 
betting  by  his  resLstance  until  he,  on  the  last  day,  withdrew. 
JKnsent  was,  therefore,  the  person  principally  concerned  in  the 
fflegal  endeavour  to  pawn  the  plaintiff's  goods.  He  approved 
eft  the  false  transfer  by  Yenkatas&mi  and  gave  the  false  warehouse 
etttzflcate ;  he  took  the  benefit  of  the  loan  on  plaintiff's  goods  to 
ftft  extent  of  Bs.  3,500 ;  the  transaction  passed  thiough  his  books ; 
flttd  he  shipped  the  indigo  released  with  the  Bs.  3,500  and  never 
ptH  any  part  of  it.  He  defended  this  suit  and  was  the  cause  why 
Sk  heoame  necessary.  As  regards  Oripps  he  acted  in  the  transaction 

the  servant  of,  and  for,  Pinsent.   I  do  not  consider  that  the 
Itoeipt  by  Gripps  of  Bs.  300  from  Yenkatas&mi  for  some  debt  due^ 
iar  oommission  out  of  the  Bs.  5,000  should  lead  me  to  believe  that 
0iffpB  acted  fraudulently.   I  think  he  only  acted  illegally  in 
fthnmg  ike  money  by  the  direction  of  Pinsent. 

•*  Neither  Gripps  nor  Yenkataduni  appeared  by,  Gounsel  to 
jhifcind  tiie  suit  —Pinsent  did.  As  I  have  already  observed  Pinsent 
iif  ihe  person  as  between  him  and  Gripps  and  Yenkatas&mi  who 
ewght  to  pay  the  costs.  The  suit  was  one  ex  delicto^  and  there  can 
iMir  no  contribution. 

^  miough  the  Bank  have  paid  the  money,  they  have  accom- 
Iffiebed  the  main  object  they  had  in  doing  so.  If  they  had  asked 
flaMBt  (o  allow  them  to  pay  it  for  him  and  charge  him  for  it,  I  have 
mile  doubt  he  would  have  readily  assented,  and  they  could  then 
HjAmf  hnn  "with  tiiis  amoimt  and  have  his  security  for  it.  The 
gUiiMl  iiiJ  of  this  money,  paid  to  avoid  the  insolvency  of  Pinsent,  was 
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AmuBaitk  »  leoondarj  object  wi&  the  Bank,  and  they  selected  tlie  mode  of 
Q^f^  taking  a  transfer  of  file  decree  at  the  advice  of  tlieir  Solidtar,  yrbo 
was  aware  of  the  facts  as  to  Finsent's  conduct  and  that  he  was 
the  master  of  Cripps  and  the  person  who  directed  Cripps  to  ad 
illegally  as  regarded  pkintilf 's  goods  and  was  the  real  cause  of  the 
suit.  If  the  Bank  mWWiSkmBi  to  iflBoe  executiaii  in  tlua  soit| 
can  there  be  a  doubt  that  Oripps  wiU  be  proceeded  againdfe  and 
that  Pinsent  will  be  allowed  to  go  free  ?  It  is  the  interest  of  the 
Bank  that  this  should  be  S0|  as  Finsent  is  so  deeply  their  debtor. 
A  transferee  of  a  decree  it  no!  euAMedf  as  a  matter  of  riglii,to 
execute  the  decree.  In  ordinary  cases  where  there  is  no  doubt  in 
case  of  the  payment  of  the  full  amount  to  the  decree-holder,  the 
Court  would  make  the  order.  But  in  a  case  where  I  cannot  but 
feel  that  the  assignment  wUdi  edMklieB  tiie  Bank  to  apply  wiU,  if 
carried  out  by  them,  release  the  person  who  really  ought  to  pay 
the  damages  and  costs  and  throw  that  burden  on  aaofiifir.  I  do 
not  think  I  ought  to  interfere  or  grant  this  motion. 

The  first  proposal  that  tile  illidivency  dionld  bepreroDtedwai 
made  by  Mr.  Champion,  the  Attorney  of  Pinsent,  and  np  doubt  in 
the  interest  of  Pinsent.  Mr.  Champion  says  that  he  did  not  propose 
that  the  decree  should  be  transferred.  It  was,  of  course,  greatiy  for 
the  benefit  of  Pinsent  to  releaad  Mm  from  practical  arxest  and 
prevent  the  insolven<^y,  and  still  more  to  have  an  arrangement 
between  him  and  the  Bank,  his  largest  creditor.  Though  the  Bank 
acted  in  view  to  protect  their  own  interest  mainly,  as  they  have 
accomplished  that  object,  aUd  aa  tiidfrliole  proceeding  is  one  wIdA 
was,  as  a  matter  of  fact,  a  benefit  to  Pinsent,  and  the  levying  tUa 
amount  of  the  decree  from  Cripps  would  still  further  benefit 
Pinsent,  I  think  it  would  be  inequitable  on  the  facts  to  allow  tbe 
Bank  to  levy  the  amount,  not  hmk  the  peareon  wbo  really  ought  to 
pay,  but  from  his  dubash,  Cripps,  who  became  liable  to  the 
plaintiff's  claim  of  damages  and  costs  by  doing  the  acts  whidi 
Pinsent  for  his  own  benefit  and  purpose  required  Him  to  do.  I 
have  already  pointed  out  that  lb.  Morgan,  the  Bank's  adfiSBr  in 
the  matter,  was  the  Attorney  for  Pinsent  in  the  action  and  in  the 
arrangement  to  transfer.  I  do  not  doubt  that  for  the  great  benefit 
conferred  on  Pinsent  by  releasing  him  from  the  practical  arrest  and 
consequent  insolveney,  the  Baalc  will  not  find  mmoii  diffieoU^  ia 
getting  Pinsent  to  acknowledge  liability  for  tbe  dami^eaa^ 
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"I  lefnse  the  motion,  bat  vithout  costs.  The  point  is  novel."  Aou  Bauk 
The  Bank  appealed.  Gbiffs. 
Mr.  Cfrant  for  the  Bank. 
Mr.  Shaw  for  Gripps. 

The  j;idgment  of  the  Court  (Turner,  C. J.,  and  Hutohins,  J.) 
was  d^vered  by 

TuBKSR,  C.J. — With  the  highest  respect  for  the  opinion  of  the  / 
learned  Judge,  we  are  unable  to  see  that  sufiSdent  grounds  exist 
for  refusing  the  transferee  of  the  decree  permission  to  execute  it 
in  its  own  name.  Indeed  all  that  would  be  done  by  refusing 
pennission  would  be  to  compel  the  Bank  to  execute  in  the  name 
of  the  original  decree-holder. 

The  facts  are  these :  the  Bank  desired  to  impede  the  execution 
of  the  decree  against  Pinsent,  as  it  might  drive  him  to  the 
Insolvent  Court,  and,  having  ascertained  that  Gripps  was  of 
•offioient  substance  to  answer  the  decree,  the  Bank  purchased  the 
deoree. 

It  was  originally  represented  that  the  Bank  was  merely  a 
benimi  holder  for  Pinsent,  in  which  case  the  order  of  the  Judge 
wold,  of  course,  have  been  most  proper.  The  benefit  which 
indirectly  accrued  to  Pinsent  had  not,  however,  the  effect  of 

-^Aqriving  the  Bank  of  its  right  to  enforce  the  decree  against 
Oripps  or  the  third  judgment-debtor.  It  is  not  shown  that  the 
fndgment-debt  had  been  satisfied  by  payment. 

If  it  had  been,  of  course  the  Bank  could  not  be  regarded  as  the 

-"transferee  of  an  existing  decree  and  therefore  could  not  be  allowed 

'-^^  execute  it. 

' '   In  the  events  which  have  happened  we  do  not  find  any  ground 
i-'irhicdi  would  justify  us  in  refusing  the  application.  . 

*  The  order  dismissing  the  application  is  therefore  reversed,  and 
-  the  application  for  permission  to  execute  is  allowed.   The  appellant 

*  jQsust  recover  his  costs  of  the  original  application  and  of  the  appeal 
^from  the  respondent  Cripps. 

Solicitors  for  the  Agra  Bank — Barclay  8f  Morgan. 
Solicitors  for  Cripps — Ora7U  8f  Laing. 
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/  ^  _  - 

1885     ^  MIRA-Bm  AND  ANOTHER  (Plainthts  Nos.  1,  2), 

lUy  i.  APmiLANTS, 

and 

^y/^  ^ ^^y^  ^  ^^"^  VELLAYANNA  ato  othbm  (DsFSBBJUm), 

^  BESFOKDKIfra.^ 

Outtom — Fraetiei—LaHs-^Ravuiham  of  F&lgdt—Mukanmadan  reU§im — Simi&  Zmm 
of  ink^Uum'-Emlmim  of  wi^w  imd  daughi^s  by  aom^JSvidtmm  mmmmp  U 
iupport  mlid  mttom. 

A  claim  by  tho  widow  of  S.  Kavuthan,  a  Lahi  of  Palfrat,  and  her  daughters  for 
their  Bhares  of  hijs  estate  under  Muhammad  an  Law  was  opposed  by  other  membora 
my  /  of  the  family,  who  pleaded  that,  according  to  a  special  cui^tom  obtaining  amozLg  the 
y      Bavuthaiis  of  that  part  of  the  country,  adopted  &om  Hindu  Law,  iemaJm  asB 
A  excluded  from  inheritance  if  sons  or  sons'  sons  exirt.  I&  two  inntMio^  it  mitt 

t^jl  ^/fi  women  oC this  cIhbb  had  obtained  shares  under MuliBliuaadaii 

suits  without  this  plea  having  been  put  forward*  J 
^  S  District  Munsif  described  these  cases  as  intennptione  and  Imnd  im 

•  evidence  that  the  custom  was  proved. 

On  appeal  this  decree  was  confirmed  by  the  Subordinate  Jndge. 
IJtld^  that  no  valid  custoin  wms  (\st;t]»lishtMl  by  the  uvivit'iiet . 
A  custom  to  be  valid  must  bo  con;>ciousIv  ai  t.L'pted  as  haWngthe  force  of  law. 


This  was  an  appeal  from  the  decree  of  0,  B^dcliandrdjyar, 
Subordinate  Judge  of  South  Malabar,  csonfinning  Ute  decsree  of 
B.  Kazu&ran  Ndyar,  District  M&nsif  of  Temelpiram,  in  suit  %¥i 
of  1882.       .  • 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Turner,  O.J.  and  HutduuB^  J,). 

The  Acting  Adfomte^Gmeral  (Hon.  JT,  Sheplmrdy  m0L 
Gopikn  Ndyar  for  appellants. 

Mr.  Branson  for  respondents. 

JcjDGMBNT.— The  parties  to  this  appeal  belong  to  a  Bavathan 
family  of  Palgit.  The  appellants  are  one  of  the  widows  of  Sbeithu 
Bavuthan  and  her  daughters ;  the  respondeatBy  the  eon  and  otiiflr 


♦  Second  Appeal  11  of  188i 
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repreBentatives  of  the  same  de<^ased  person,  and  the  sons,  widow,  Hibabiyi 
and  daughters  of  his  brother.    Appellants  sued  for  partition  of  the  Vblla^ahka. 
property.  Eespondents  pleaded,  inter  aim,  a  special  custom  among 
the  Ravuthans  of  that  part  of  the  country  restricting  females  to 
maintenanoe  and  marriage  expenses  where  there  are  sons  or  sons'  s 
sons.   Both  the  Courts  below  have  found  in  favor  of  this  cusipii*'  *^ 
and  have  dismissed  the  appellants'  suit  for  partition.   The  question 
before  us  is  whether  there  is  evidence  on  which  such  custom  could 
reasonably  have  been  found  to  exist. 

It  is  not  contended  that  these  Bavuthans  are  not  in  other 
respects  governed  by  the  Muhammadan  Law.  What  is  alleged 
is  that,  though  following  the  law  of  their  religion  generally,  they 
have  adopted  this  principle  of  the  exclusion  of  females,  from  the 
Hind^  Law,  subject  to  the  qualification  that  there  are  sons  or 
sons'  sons,  and  that  the  custom  has  been  so  universally  recognised 
among  them  as  to  have  the  force  of  law. 

It  must  be  admitted  that  instances  have  been  adduced  in 
which  the  claims  of  daughters  and  sisters  to  a  share  have  been 
ignored,  or  they  have  been  allotted  maintenance,  though  the  cases 
mentioned  by  the  Judge  of  a  partition  in  the  father's  lifetime  are 
•  not  inconsistent  with  Muhammadan  Law.  There  are  also  cases  in 
which  married  daughters  have  been  treated  as  estranged  from  the 
family.  But  instances  of  this  kind  will  be  found  to  occur  where  ^ 
there  is  no  doubt  that  the  family  is  governed  by  pure  Muhanmxa- 
dan  Law.  Indeed,  in  many  parts  of  the  country  it  is  unusual  for 
Ituhammadan  ladies  to  insist  on  their  unquestioned  rights.  They 
tnll  often  prefer  being  maintained  by  their  brothers  to  taking  a 
wparate  share  for  themselves^  and  when  they  are  married  the 
marriage  expenses  and  presents  are  often,  by  expr^  or  implied 
agreement,  taken  as  equivalent  to  the  share  which  they  could 
claim.  Moreover,  Muhammadan  females  are  so  much  under 
influence  of  their  male  relations,  that  the  mere  partition  of  the 
property  among  the  males  without  reference  to  them  cannot  count 
for  much.  A  jingle  instance  to  the  contrary  would  outweigh 
many  such  partition  deeds  when  the  existence  of  a  binding  custom 
IB  in,  question.  Instances  to  the  contrary  have  been  established, 
and  notably  two  suits  in  which  women  of  the  class  in  question 
have  recovered  their  shares,  and  the  custom  now  set  up  was  not 
even  pleaded  against  them.  The  District  M^nsif  describes  these 
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liiEABiTi    iiiBtanoes  as  interraptianB ;  but,  in  our  opinion^  they  deprive  of 
ViLL4TAX«A.  ^  ioroe  thoee  partition  deeds  and  other  aimilar  agreements  in 
whioh  voluntarily,  or  for  some  consideration,  or  under  advice  of 
mediators,  the  females  may  have  simply  abstained  from  pressing 
their  claims. 

The  evidence  of  the  K4zi  of  Falgat  is  peculiarly  notioMH^ 
to  show  that  what  the  respondents  assert  ai  i  cm/kmmmwmm 
practice,  more  or  leM  oraiBioii,  and  iihat  it  ]ii6  aoft  tiift  «l«raoteEr« 

istic  of  a  genuine  custom,  viz.,  that  it  is  eonamourfy  aaoifted 
having  the  force  of  law. 

The  judgment  of  Mr.  JTustioe  Innes(l.)  is  eerttiBly  vdaahla 

evidence  In  support  of  the  custom ;  but  it  oouM  not  bind  th^ 
present  parties  even  if  it  had  been  afl&rmed  on  appeal.  But,  as 
the  Subordinate  Judge  has  shown,  the  appeal  was  not  disiaissed 
on  the  merits,  but  settled  by  a  comproBiise  in  wlii^  dobstaaiial 
provision  was  made  both  for  the  plaintifTs  unmarried  sister  and 
for  his  widowed  sister-in-law,  and  against  that  judgment  there 
are  those  just  mentioned  which  awarded  shares  to  female  plaintifis. 

With  some  reluotance  we  have  come  to  ^»  eaadMAim  t&at  the 
decrees  below  cannot  be  maintained.  They  must  be  reversed  and 
the  suit  remanded  to  the  Court  of  First  Instance  for  decision  on  m 
the  merits.  We  are  not  to  be  understood  as  declaring  that  the 
plaintiffs  are  absolutely  entitled  to  thdir  Mi  legal  shares  of  &a 
whole  property.  It  is  in  evidence  that  two  of  the  younger  ladies 
have  been  married  and  received  portions.  It  may  well  be  that 
these  portions  were  paid  in  full  discharge  of  their  claims  on  the 
estate,  and  the  evidence  that  these  Bavutiiaiui  lean  toward  HindA 
usages  renders  this  not  improbable,  though  it  fittlft  to  eMtiSA  ft 
custom  having  the  force  of  law. 

The  costs  hitherto  will  abide  and  follow  the  result. 


(1)  In  Civil  Suit  6  of  1S77  ia  tliaHi^CQiat 
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Before  Sir  Charles  A.  Turner^  Kt.y  Chief  Justiccj  and 
Mr.  Justice  Muttusdmi  Ayyar. 


pdMic,  could  be  aoqtiured  by  a  period  of  enjoyment  which  would  suffice  for  the  acqui* 
ittion  of  an  easement  against  the  Grown. 


This  was  an  appeal  from  the  decree  of  W.  J.  H.  LeFanu,  Distriot 
Judge  of  Kistna,  dated  15th  February  1884,  reversmg  the  decree 
of  0-  S.  R  KriflhnannTia,  District  M^sif  of  Masulipatanii  in  suit 
•  828  of  1881. 

The  plaintiffs,  fishermen  living  at  Eondangi  on  the  banks  of 
file  river  Upput^m,  sned  for  the  removal  of  fishing  stakes  and 
nets  erected  by  the  defendants  contrary  to  the  alleged  customary 
light  of  the  plaintiffs^  and  for  a  perpetual  injunction  against  the 
defendants,  prohibiting  them  from  placing  stakes  and  nets  in  the 
riyer  above  the  plaintiffs'  stakes  and  nets. 

The  District  M^insif  decreed  the  claim. 

On  appeal  the  District  Judge  dismissed  the  suit. ' 

The  material  portion  of  his  judgment  was  as  follows : — 

"It  may  be,  as  stated  in  the  Lower  Court's  judgment,  that 
tliere  is  evidence  that  no  one  except  the  members  of  the  four 
Tillages  in  question  for  sixty  years  planted  stake-nets  in  the 
XTpput^ru ;  but  population  has  increased,  fresh  villages  have  sprung 
up,  and  whaf  is  a  right  at  common  law^  accruing  to  each  individual 
at  his  birth,  cannot  be  annihilated  by  any  such  possession.  It 
is  possible  that  no  one  but  the  residents  of  a  certain  village  may. 


«  Second  Appeal  478  of  1884. 
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YiMMMA     for  a  long  series  of  years,  have  used  a  certain  highway ;  bat  the 
Tatatta.    highway  being  open  to  all,  this  would  not  avail  them  to  restriet 
any  person  not  belonging  to  their  village  from  using  the  said 
highway. 

"The  right  to  catch  animals  ferm  natune  of  the  creek  in 
question  is  a  right  belonging  to  all,  sobjart  to  the  restrictioa 
oontained  in  the  maxim  uiere  tm  ut  mm  lmia$  oBemf '  wsA^ 
when  equal  rights  conflict,  the  way  out  of  the  ^nftmnm.  ia^  not  to 
rob  one  part}"  of  their  rights,  but  to  fiud  some  modus  rirendi,  some 
plan  whereby,  by  mutual  concession,  the  owners  of  these  rights 
may  exercise  their  rights  without,  ba  m  may  be  posaiU^ 
infringing  the  rights  of  others. 

"  This  is  a  suit  for  a  perpetual  injunction,  and,  if  plaintiffs  fail, 
there  is  an  end  of  the  suit :  had  there  been  a  prayer  '  for  siioh 
xdief  as  the  Court  thinks  fit  to  grant,'  I  would  ham  fiemidowit  an 
issue  to  find  within  what  distances  sad  at  what  hours  the  riporiait^ 
residents  of  the  Upput^ru  can  put  down  stake-nets  with  the 
minimum  of  injury  to  the  existing  rights  of  the  several  villagea. 
This  is  the  general  purport  of  the  issue  which  I  would  hs^va 
proposed.  It  wogdd  no  doubt  be  subjeot  to  modifieation,  but  mH 
is  impossible  to  send  it  down,  the  point  need  not  be  considered." 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Turner,  O.J«j  and  Muttoaimi 
Ayyar,J.). 

Ananddchdrhi  for  appellants. 

Subbardyudu  and  Oopaldcfdryar  for  respondenta. 

Appellants'  pleader  referred  to  Sdinin  Mayaeha  v.  Jfdifu  8hrm^ 
vucha  (1)  and  Angell  on  Water  Courses,  p.  73l 

Respondents'  pleader  cited  Lord  Eivers  v.  Adami^{2)  Emfnm 
V.  Cham  Nayiah^{S)  and  Luichmeeput  Singh  v.  Sadaulla  i\rfK%o.(4) 

JuDaHENT.— In  the  district  of  EMoa  Hme  is  a  lake  named 
the  KoU^rUy  whence  a  stream,  tiie  IJppuMn^  takes  its  nse  Biat 
flows  into  the  sea,  being  throughout  its  whole  course  tidal.  At  a 
distance  of  from  6  to  8  miles  from  the  head  of  the  Upput^ru  is 
ffltuated  a  village  named  Kondangi,  tht  leddmoe  id  the  plwi- 
tiffs  (appellants).  ^ 

At  a  particular  season  of  the  year,  yis*^  ixfaa  the  b^uming  <ii 


(1)  T.L.R.,  2  Bom.,  19.  (5)  I.L.R.,  2  Cal.,  354, 

(2)  3  Ex.  D.,  361.  (4)  IJUE.,  9  CaL, 
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the  ndny  season  to  the  end  of  harvest,  fry  of  fish  bred  in  the  lake  Vmu 
and  in  sundry  irrigation  channels  which  empty  themselves  into  TatItta^ 
the  TJpput^ru  pass  down  the  river  towards  the  sea  and  are  inter- 
cepted by  stake-nets  placed  across  the  river  by  the  inhabitants  of 
obtain  villages  on  the  banks  of  the  stream. 

The  plaintiffs  in  this  suit  claim  that  there  appertains  to  the 
residents  of  Eondangi,  by  immemorial  prescription,  a  right  to 
place  stake-nets  across  the  itver  in  the  neighbourhood  of  their 
village,  and  to  prevent  any  other  person  from  placing  similar  nets 
at  any  point  between  their  village  and  the  place  at  which  the 
siaream  issues  from  the  Koll^ru  lake.  They  complain  that  in  1880 
flie  defendants  interfered  with  the  exercise  of  this  right  and 
erected  stake-nets  so  as  to  interrupt  the  free  passage  of  the  fry  to 
the  nets  at  Eondangi.  They  prayed  for  an  order  for  the  removal 
of  the  i^ts  placed  by  the  defendants  and  for  a  perpetual  injunction 
to  restrain  them  from  replacing  such  nets. 

The  defendants  who  appeared  and  opposed  the  claim  set  up 
several  defences :  the  defendants  1 — d  pleaded  that  they  had  for 
iliirty  years  erected  stake-nets  at  their  village,  Sunnamp6di ;  they 
denied  that  the  plaintiffs  enjoyed  an  exclusive  right  to  the  fishery 
between  Kondangi  and  the  source  of  the  Upput^ru ;  and  they  also 
contended  that  if  the  plaintiffs  had  any  right  it  was  not  injured 
\if  their  act,  inasmuch  as  there  were  irrigation  channels  below 
file  point  at  i^hich  their  nets  were  placed,  whence  fry  might 
paaB  to  Kondangi.  The  8th,  11th,  14th,  16th,  I7th,  18th,  20th, 
and  27th  defendants  contended  that  they  had  an  equal  right  to 
fidi  with  stake-nets  with  the  plaintiffs,  and  that  their  nets  were 
flaoed  at  a  distance  of  8  miles  from  Kondangi  and  could  not 
interfere  with  any  right  claimed  by  the  plaintiffs. 

The  MAnsif,  Mr.  0.  8.  R.  Krishnamma,  in  a  very  able  judg- 
Wttmt,  discussed  the  nature  of  the  claim  made  by  the  plaintiffs,  and 
fceld  that  it  was  one  of  which  the  law  would  take  cognizance. 

Finding  that  for  upwards  of  sixty  years  the  plaintiffs  had 
m^oyed  the  exclusive  right  claimed  by  them,  and  that  they  had 
fMirted  successfully  attempts  to  interfere  with  it  after  that  period, 
that  the  acts  of  the  defendants,  or  of  some  of  them,  of  which  the 
^Udntifis  complained,  practically  deprived  the  plaintiffs  of  the^ 
benefit  of  their  fishery,  and  that  they  had  been  committed  in  and 
mbiequent  to  October  1880,  he  granted  the  injunction  prayed. 


Digitized  by  Google 


THE  DTDUN  LAW  BEPOBTS.     [VOL.  m 


On  appeal  the  Judge,  while  he  oontidered  it  proted  Qitt  the 
Tatitta.  pl^tifb  had  enjoyed  a  onetomafy  right  of  fishing  with  stake-neb 
at  Eondangi,  held  that  they  had  not  proTed  they  had  an  6zcliui?e 
ottstomary  right  to  the  fishery  hetween  their  village  and  the  sooroe 
of  the  Upput^ru.  He  regarded  a  decision  passed  by  the  Hfoisil 
in  original  suit  No.  162  of  1877  as  oondusiye  on  that  point,  but, 
wilSbmik  basing  his  judgment  on  this  ground  and  allowix^ihit 
lliieie  might  be  evidenoe  that  for  sixty  years  before  1876  no  (me 
except  the  residents  of  the  plaintiffs'  village  had  planted  such  nets 
in  the  IJpputeru  at  or  above  the  plaintiffs^  Tillage,  he  held  that 
the  right  ta  fish  in  a  tidal  stream  was  aright  belonging  to  all  bmb, 
and  that  no  one  oould  be  deprived  of  it  by  any  suoh  preadqpttm 
or  custom  as  was  claimed  by  the  plaintifEs.  At  the  same  time 
probably  in  reference  to  the  decision  in  Bdban  Mayacha  t.  Migtik 
SJitmueha,{\)  he  intimated  that  if  ibs  phiiiiai  had  i»o^ 
a  perpetual  injunction,  but  for  such  relief  as  the  Oonrt  thought  fit 
to  grant,  he  would  have  sent  down  an  issue  to  ascertain  witHn 
what  distances  and  at  what  hours  the  riparian  residents  of  the 
Tillages  aboTe  Eondsngi  oonld  put  dinMr  itake^iieto  willl^^ 
minimum  of  injjiry  to  the  existing  rights  of  the  plaintiffs  and-tib 
inhabitants  of  three  other  villages  below  Kondangi  to  whom  the 
plaintiffs  concede  the  possession  of  a  right  of  fishing  further  dowa 
the  stream.  •  ^ 

Although  the  general  if  not  tli0  otfersbi  bw  of  ciriUsed 
nations  recognises  in  all  citizens  a  common  and  general  right  of 
fishing  in  the  sea  and  in  all  bays,  coves,  branches  and  arms  of  t^e 
•ea  and  m  all  navigable  and  tidal  watefs  (AngeQ,  di.  %  {  65  a), 
this  right  within  the  territorial  waters  may  be  restrained  or  regu- 
lated by  the  legislature,  and  it  may  be  curtailed  by  an  exclueire 
privilege  acquired  either  by  grant  or  prescription  by  certain 
persons  within  certain  limits.  This  exdnaive  privflege  may  Mig^ 
to  all  fish  to  be  found  within  such  limits  and  to  all  me&oAl'of 
fishing  or  only  to  certain  kinds  of  fish  or  a  certain  method  of 
fishing.  Inasmuch  as  the  property  in  the  soil  is  presumed  to  vest 
in  the  sovereign  power  on  behalf  of  the  puhHd' where  fri^ 
ownership  of  the  soil  is  not  proved,  the  right  to  fiah  in  the  waters 
which  flow  over  it  can  be  asseiied  in  England  only  in  virtue  of  a 
grant  from  the  sovereign  power  or  by  suoh  a  degree  of 

(1)  I.L.R.,  2  Bott^  U. 
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use  and  oooupation  as  is  suffioient  to  raise  a  presumption  that  suoh  Yum 
a  grant  has  been  made  though  not  now  appearing.  TatIyta. 

Sir  William  Blaokstcme  proposes  to  oonfine  the  term  free 
fishery  to  an  exdusive  right  of  fishing  in  a  public  river.  This  use 
of  the  term  has  not  been  adopted  by  other  authorities ;  but  it 
seems  there  is  no  difference  between  the  opinion  *of  Blaokstcme  and 
odier  lawyers  that  it  is  a  royal  franchise  and  was  so  regarded  in 
all  oouniries  where  a  feudal  policy  prevailed — (I  Stephens  Black- 
stone,  p.  679). 

In  England  the  importance  of  protecting  the  common  right  of 
all  classes  to  fish  in  public  waters  was  so  highly  regarded,  that  by 
Ibgna  Charta  the  prerogative  of  the  Sovereign  to  make  such 
gfants  was  restrained.  And  in  the  reign  of  Edward  I  a  statute 
ms  paned  which  prohibited  the  total  interruption  of  navigable 
streams  by  the  erection  of  weirs  or  other  machinery  for  fishing. 

In  England,  then,  such  a  prescription  in  public  waters  must  be 
founded  on  immemorial  use  and  occupation,  and  in  the  case  of 
navigable  streams  the  maintenance  of  a  fishing  weir  which  inter- 
ropta  navigation  cannot  be  claimed,  if  there  is  evidence  that  it 
oame  into  existence  subsequently  to  the  statute /)f  Edward  I.  In 
floB  country  we  know  of  no  law  which  prevented  the  Sovereign 
itom  making  a  grant  of  a  common  of  fishery.  There  is  no  law, 
nor  do  we  know  of  any  custom,  which  distinctly  determines  the 

■  period  of  exclusive  possession  necessary  to  prove  a  title  by  pre- 
SQKqition  to  such  a  common  of  fishery ;  but  as  an  infringement 
an  the  general  rights  of  the  public  it  is  dear  that  the  right 
oocdd  be  acquired  by  a  period  of  enjoyment  which  would  suffice 
loar  the  acquisition  of  an  easement  against  the  Crown. 
•  In  the  case  now  before  us,  if  the  plaintiffs  established  as  the^ 
Kinsif  fotmd  that  for 3Ety  y^^  they  Iiad  enjoyed  the  exduavet 

.  li^t  of  fishing  with  stake-nets  in  that  portion  of  the  stream  which 
lay  between  their  village  and  the  lake,  and  that  when  their  right 

r  was  invaded,  ikey  had  successfully  resisted  the  invasion  and; 
^oyed  and  maintained  their  exclusive  right  up  to  the  period: 

,  .'lAidi  is  asserted  as  the  date  of  the  cause  of  action,  it  appears  to  us  \ 
they  would  have  been  entitled  to  the  relief  they  daim.  ^ 
The  evidence  adduced  by  the  dafendants  showed  that  from 
tune  to  time  attempts  have  been  made  by  persons  who  were  not 
rwdents  of  the  villages  in  which  the  plaintifb  admit  a  right  of 

•68 
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VtamL    fifiheiy  exists,  to  eetablish  their  wmii^^  law  of  light  of  fisfaefy  in 
TavItta.  TJppat^ni.   On  two  oeoations,  via.,  in  September  1868  and  again 
in  April  1871,  the  then  Odeefeaie  ha4  it  imdA  Ifpltt^  eiiyipieji 

an  opinion  that  the  fisbeiy  was  open  to  the  public.  In  18330^49^ 
the  Gbvenunent  had  leaaed  the  fishery  in  the  Uppnl^ru^  and  tiMv^v 
renters  or  sob-renters  praotieed  fishesy  with  atdbe-Mts ;  but  at  ti|a 
instanoe  of  the  local  fishermen,  the  lease  waa  w&immSL  i** 
issue  was  oharaoterised  by  the  Board  of  Revenue  as  oppressive 
(Board's  Proceedings,  No.  472,  dated  28th  March  187S— G.O^ 
dated  7th  April  1875). 

In.  November  1875  the  Collector  ordered  the  KykaL^  Std>- 
Magistrate  to  remove  the  stake-nets  which  wese  find  in  othot 
than  the  customaxy  [dacea  (exhibit  B). 

On  the  3rd  November  1876  the  OoUector  pnUiahed  a  notioa 
prohibiting  persons  from  placing  stake-nets  in  pko^  where  it  mtm 
not  usual  to  place  them  (exhibit  D),  and  certaia  pmons  were 
punished  for  a  disobedience  of  this  order  (exhibits  £,  f ,  and 
H). 

Some  of  the  defendants,  feeling  themselves  aggrieved  by  tiie 
notice  in  the  gazette  of  June  1876,  instituted  original  suit  162 
of  1877  against  the  Collector  praying  for  a  declaration  that  the 
order  was  invalid  so  far  as  it  affected  the  oonafaradia& «!  atalca- 
nets  at  Sunnamp6di  ;  and  the  District  M^nsif,  although  he  found 
•  *  .  that  the  practice  had  its  origin  only  in  1 871,  held  that  the  CoUeo* 
tor's  order  was  uUra  vireu^  and  gave  the  inhabitants  of  Smuoam- 
p6dia  decree. 

This  decree  obviously  could  not  bind  the  preaont  jJanitiffin  wlio 
were  no  parties  to  tiiat  suit. 

We  see  nothing  in  the  proceedings  npw  on  the  record  wiubk 
ootild  deprive  the  plaintiflh  of  the  right  ehimed  ^  tiieooi  if  it  1m 
found  that  they  had  established  it  prior  lo  I868L 

Bui,  ftWHiTOTTig  that  the  plaintifis  had  not  established  a  right  to 
such  a  oommon  of  fishery  as  they  claimed,  thej  may  have  estab- 
lished a  right  to  a  fishery  of  such  a  nature  that  they  are  entitiad 
by  custom  to  prevent  the  eKsrcise  of  a  mmikr  fligM^  wy^ittur 
persons  within  a  distance,  which  would  neoeesaxily  injuie  %m 
exercise  of  the  right  by  the  plaintiffs.  The  learned  judgment  of 
the  late  C9iief  Justice  of  Bombay  in  the  case  to  whidi  wa  ham 
ahready  referred  estaUisbeB  IMt  allheigr  ^eoMMteliw  -ftAfio 
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may  be  used  salq'eot  to  sadi  regtdationfl  as  are  essential  for  its  Yamk 
enjoTment  by  members  of  the  public.  TatItta. 

In  tbe  case  now  before  ns,  if  it  be  shown  that  the  nets  of  the 
defmdants,  or  of  any  of  them,  are  plaoed  in  such  a  position  as  to 
destroy  the  benefit  the  plaintifb  would  derive  from  the  stake-nets 
erected  at  their  village,  although  the  Court  would  not  be  justified 
in  granting  An  injunction  to  the  fall  extent  claimed  by  the  plain- 
tifis,  it  might  possibly  find  the  plaintiffs  entitled  to  an  injunction 
of  a  more  qualified  character.  As  yet  the  Appellate  Court  has 
pronoimced  no  judgment  upon  the  facts,  and  it  would  be  pre- 
mature for  us  to  do  more  than  indicate  what  we  believe  to  be 
tkelaw. 

We  shall  set  aside  the  decree  of  the  Judge  and  direct  a  re« 
hearing  of  the  appeal 

The  costs  of  this  appeal  will  abide  and  follow  the  result. 


APPELLATE  CIVIL. 


B^ore  Mr.  Justice  Hutckiiu  and  Mr.  Jutike  Brandt. 

8ANEASAYADIVAMMAL  (Dbfendant  No.  7),  Appkhjott,  i886. 

and  April  10,  25. 

KUMABASAmTA  (Plahttifp),  Ebspotowt.*  /^/f/^ .  // 

(HvU  ]^r0cedure  Chde,  u,  224,  381,  ZZ%--D9cm  on  cmpromiB^J^emtum  ogomH  J2  J  %AJUJ^.  \3  SS'^ 
party  U  iuity  not  partff  to  compromiu^Smatanot  to  exeeution^Proeedure,         ^  ^  ;^C? 

In  a  fait  for  partiiioii  a  oomptomise  was  entered  into  by  all  the  parties  ezoept  /  ^ 
8,  and  a  decree  obtained  on  the  tenns  thereof.  In  execution  S  was  dispossessed  and 
preeented  a  petition  to  the  Conrt,  objecting  that  the  decree  was  not  binding  on^  ^  C'^^^^  /O 
lier.  The  petition  was  rejected :  .  /  ' 

MMf  that  the  objection  raised  by  S  ought  to  haye  been  investigated  nnder 
a  244  ol  the  Code  of  Giril  Procedure,  and  that  8  was  entitled  to  appeal  against 
tho  order  rejecting  the  petition. 

This  was  an  appeal  against  the  order  of  J.  C.  Hughesdon^  District 
Judge  of  Tinnevelly,  oonfirming  an  order  of  the  Subordinate 
JTiidge,  K.  B.  TTrishna  Menon,  in  execution  of  the  decnree  in  suit 
37  erf  1882. 

Afipellant  was  d^endant  No.  7  in  that  suit,  which  was  brought 
ier  partition  of  family  property  by  the  respondent^  Kumarasdmya 


*  Appeal  against  Appellate  Order  2  of  1885. 
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Bmula-  PillAi,  against  his  lirothers.   Defendaat  No.  7  was  the  moQuet  of 
#.       tiie  other  parties  to  the  soit  and  claimed  to  be  entitled  to  a  poortioaa 

oompromised  the  3Tiit  and  a  decree  was  passed  on  the  tenns  theiMi. 


behind  her  back.   Execution  having  issued,  defendant  No.  7 
dispoasessed  of  oertain  property.    SlMi  thereupon  pmnonted  M 
petition  to  the  Oouzt  objeedng  that  fee  AiSica  tqnid  nat  iiid 

her,  and  pra jing  that  the  deliyeiy  of  poflMfdoa  of  tile  ptOfattj 
made  l»y  the  amin  might  be  cancelled.  • 

This  petition  was  heard  with  oHiers  presented  )Qr  tiie  phiatiM 
and  another  defendant  in  tiie  suit.  •  'y^."'  ^  im 

The  Subordinate  Judge  held  that,  as  defendant  No.  7  had  no 
possessory  or  proprietary  right  under  Hind4  Law,  she  could  not 
present  a  petition  under  s.  332  of  the  Oode  ^  Oliil  PlKOQedam  ttBi 
that  s.  244  was  not  appHoable.  •  :  . 

On  appeal  the  District  Judge  |e{erfed  to  Venkakamndl 
Andyappa  (1)  and  rejected  the  appeal. 

Defendant  No.  7  appealed  on  the  ground*-*^'  ^    '  . 

(1)  that  she  was  not  bound  by  the  deeree  \  *  i  * 

(2)  that  she  could  not  be  dispossessed  imder  the  decree. 
With  this  appeal  defendant  No.  7  also  presented  a  petitioai 

under  s.  622  of  the  Code  of  Civil  Procedure  againflt  tius  cedar ^ 
the  Subordinate  Judge.  ^ 

J5i/i/t        for  appellant.  .rr 

Bhdshjam  Ayyangdr  for  respondent. 

The  Court  (Hutchins  and  Brandt,  J  J.)  delivmd  the  fdloviiig 
Judgments  :—  *  * 

HtTTCHiNS,  J.^ — ^The  only  difficulty  in  this  case  is  due  to  the 
irregular  manner  in  which  all  the  proceedings  have  been  oondiictod 
in  the  Subordinate  Court.  The  doubt  is  vAyitiber  the  appellant  Ip 
not  in  this  dilemma— either  she  is  not  a^pactg^  and  oaiknot  iqH^ei^ 
or  she  is  a  party  and  therefore  bound  by  the  decree.  Th«  respon- 
dent admits  that  her  contentions  have  not  been  pvopedy  disposed 
of,  but  relies  on  this  dilemma. 

The  suit  was  brought  by  one  of  afq^ellaafiMBi  for  paxlilkiab- 
Her  defendant-sons  said  she  held  possession  of  some  of  the  property 
and  she  was  made  defendant  No.  7.    She  claimed  to  be  ixL 
possession  of  some  and  entitled  to  a  sfaaw  of  all;  aArtiHMly  ahe 
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Sa  eotitijed  to  mamtenaaoe  and  her  claim  to  maintenanoe  ought  to  Sakkaba- 
iie  provided  for  in  any  decree  distributing  the  property.   An  issue  ^^^^'"'^ 
was  framed  with  regard  to  her  claim,  but,  instead  of  proceeding  to  ^^^InS^' 
trial,  the  other  defendants  and  the  plaintiff  appear  to  itave  come  to 
m  arrangement  hdiind  her  back,  and  a  decree,  purporting  to  deal 
.with  all  ttie  property  and  to  bind  the  appellant  as  one  of  the  parties 
thflfeto,  was  passed  behind  her  back  and  without  her  consent. 

80  &r  as  appears,  the  first  time  she  knew  of  this  decree  was 
when  an  amin  came  and  sought  to  eject  her  in  execution. ,  She  at 
enoe  p«t  in  a  petition  Np.  323^  setting  out  the  above  facts,  and  ^ 
it  is  on  that  petition,  and  others  less  material,  that  the  Subordi- 
nte  Jiulge's  order  was  passed.  But  that  order  entirely  ignores 
Ihe  Itots  relied  on  and  the  material  contention  that  the  decree 
Munot  afibot  or  be  executed  against  the  appellant.  It  treats  the 
appellant  not  as  a  party-def  endant,  but  simply  as  the  mother  of 
the  ccmtending  brothers,  and  it  deals  with  her  claim  as  if  it  had 
been  made  under  s.  332  by  one  not  a  party  to  the  suit. 

The  order  of  the  District  Judge  in  appeal  also  passes  over  the 
prineipal  grounds  in  the  appeal  petition ;  but  it  is  possible  that  the 
I  presented  in  a  different  light  in  the  arg^ment. 
It  seems  to  me  that  the  question  between  the  plaintiff  and  his 
r,  the  appellant,  whether  she  can  be  turned  out  in  execution, 
is  dearly  one  relating  to  the  execution  of  the  decree,  and  as  such 
to  be  detenmned  under  s.  244.   I  also  think  that  the  defendant 
STo.  7  is  a  party  to  the  decree,  although  it  would  apparently 
tirtMly  the  terms  of  the  section  if  she  were  a  party  to  the  suit  only 
axid  not  to  the  decree.   Of  course  it  is  true  that  a  party  to  a  decree 
ia  generally  bound  by  it  and  cannot  go  behind  it,  but  here  the 
appellant  took  the  first  opportunity  of  contending  that  she  was  not 
'  lioinid  by  it,  and  asked  the  Subordinate  Judge  to  decide  that  she 
.MttUi  not  be  bound  by  it.   This  she  was  competent  to  do  by 
fmlitiaa :  the  petition  raised  the  point  and  the  Subordinate  Judge 
'  hmm  bound  to  determine  it.   The  way  in  which  he  ought  to  have 
deteranined  it  is  quite  clear.   The  compromise  behind  her  back 
possibly  affect  her  position,  nor  can  the  decree,  which  on 
has  no  basis  beyond  an  agreement  between  other  parties. 
I  deeree  is  a  nullity  so  far  as  def radant  No.  7  is  concerned, 
irihd  the  matter  in  dispute  between  her  and  the  plaintiff  has  still  to 
he  determined  as  an  issue  in  the  regular  suit. 
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SAinLULA-       The  leBult  would  probably  have  been  the  same  if  the  suit  had 
AmTAMMiL        abandoned  against  defendant  No.  7  and  her  petition  ooald 
^2J^"   Imiv®  ^^^^  dealt  with  under  s.  381.   She  would  thwi  have  been 
a  person,  other  than  the  judgment-debtor,  olaiining  in  good  faith 
to  be  in  possession  and  entitled  to  iold  poaseesion  til|^  her  mainte- 
nanoe  had  been  pnmded  for*   Theore  is  m  donbfc  Umk  as  agaimt 
her  sons  her  maintenaaoe  is  a  charge  on  all  t&a  "pi9fml^»  Tbe 
dispute  would  have  had  to  he  registered  and  tried  as  a  regailar  suit, 
and  the  only  question  for  us  would  have  been  whether  there  was 
^      suoh  material  irregularity  in  the  order  of  the  Suborffinate  Ju^ 
as  to  justify  our  inlerferenoe  under  s.  622. 

The  appeal  must  he  allowed,  the  orders  of  the  Courts  below 
reversed,  and  the  Subordinate  Judge  directed  to  restore  the  case  to 
his  file  and  pass  freah  orders^  The  reiq^ondent  (plaiiitLS)  will  pay 
the  appellant's  costs  throughout,  exoept  tiiat  tiie  rmMok  peltttal 
will  be  dismissed  without  costs. 

Brandt,  J. — A  suit  was  brought  in  the  Court  of  the  Subordi- 
nate Judge  of  Tinnevelly  in  which  the  plaintiff  (respeiidtiiEb)  saed 
various  members  of  his  family  for  partitioii  of  IHifly  prcpwiy* 
The  appellant,  m^other  of  the  plaintiff  and  other  parties,  was 
admitted  to  the  suit  as  defendant  No.  7  at  her  own  req^uest,  in  order 
that  she  might  establish  her  right  to  possesrirti^for  her  Ufeit 
least — of  some  three  acres  of  land,  of  wMdi  d»l^egee  she  iftin 
possession,  and  of  a  part  of  a  house,  in  lieu  of,  or  as,  maintenance. 
The  members  claiming  partition  put  in  a  razinima,  under  which  it 
was  mutually  agreed  that  they  BhouLd  eaok  takem <)ertain  ahal^tf 
the  property  in  suit.  The  appellant  was  nh  pasigr  t4  that  raaitiaa* 
Decree  was  passed  in  accordance  with  the  terms  of  the  razindma, 
in  which,  an(^  in  the  decree  passed  in  accordahce  therewith,  there 
is  no  reference  to,  nor  adjustment  of,  %b  dbem  of  tihe  appella&t; 
but  in  the  heading  to  the  decree  the  names  of  ill  tiie  pasties  on 
the»reoord,  including  tliat  of  the  appellant,  appear.  When  one 
or  more  of  the  sharers  under  the  decree  applied  for  ascertain* 
ment  division  and  ddivery  of  his  or  their  siiaces,  the  appdknt 
objected  by  means  of  a  petition  in  exeooiuih)  Hati  inamradk  ^it  . 
she  was  no  party  to  the  decree,  it  could  not  be  legally  executed  so 
as  to  affect  her  interests  in  any  way  or  to  deprivejiar  of  pooooorifln 
The  Subordinate  Judge  in  effect  aUowid  her  objectioiLinja 
far  as  it  related  to  possession  of  a  part  of  tile  how  m  wlikh  aha 
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nmled  -wben  the  suit  was  brought,  on  the  ground  that  she  has,  SunuKi. 
ot  oonrse,  a  right  to  liye  in  the  femily-house  and  to  her  exercise  of 
that  right,*'  and  that  "  the  plaintiff  (her  eldest  son)  does  not  ^^j^' 
dbjeet  but  as  to  the  land,  though  there  is  no  express  order,  the 
ftibordinate  Judge  must  be  taken  to  have  disallowed  it  on  the 
ground  that  under  the  IffindA  Law  the  mother  has  no  posses- 
uxrj  or  proprietary  right  in  the  family  property,  and  what  she  has 
is  only  a  right  to  maintenance." 

On  appeal  against  that  order  the  District  Judge  rejected  the 
ippellant's  petition  on  the  ground  that  the  order  of  the  Subordi- 
nate Judge  appears  to  be  in  accordance  with  the  decision  in 
Venkaiammdl  v.  Andyappa.{l)  • 

It  is  oontended  on  behalf  of  the  appellant  that  as  she  is  a 
pacfy  to  the  suit  in  which  the  decree  was  passed,  any  question 
arising  between  her  and  another  party  to  the  suit  and  relating 
te  the  execution  of  the  decree  can  and  must  be  determined  in 
fnaetition-proceedings  and  not  otherwise. 

As  to  whether  or  not  the  appellant  is  a  party  to  the  decree  by 
leaaon  of  her  name  appearing  in  the  heading  thereto,  the  yakil  for 
fl»  mppeUant  appeared  to  be  in  some  doubt,  and  also  as  to  the 
Mmlt,  if  it  were  held  she  was  or  was  not  a  party. 

'Far  tiie  r^spondwt  it  was  contended  that  there  is  no  appeal  in 
ftis  eaae,  the  appellant  not  b^g  a  party  to  this  decree,  or  that 
if  she  is  a  party  to  the  decree,  she  is  bound  by  it,  and  her  only 
MBiedy  is  to  apply  to  the  Court  which  passed  the  decree  for  a 
ronriew  or  amendment  of  the  decree ;  and  that  if  she  is  not  a  party 
to  the  decree,  her  remedy  is  to  bring  a  fresh  suit,  or  to  make  a  claim 
or  objection  as  a  person  not  a  party  to  the  decree,  who,'  being  in 
pODooocian,  is  diqK)ssesBed. 

It  appears  to  me  that  it  is  open  to  the  appellant  to  have  the 
(Ajeddon  raised  by  her  heard  and  determined  tmder  s.  244,  the 
wneding  of  the  section  being  ^'questions  arising"  not  betw^^n 
ptttieB  to  the  decree,  but  between  parties  to  the  suit  in  which 
iha  deoree  was  passed."  She  was  and  is  a  party  to  the  suit :  her 
fllftam  has  not  been  adjudicated  on.  The  other  parties  to  the  suit 
Ittviiig  elected  to  settle  the  matters  in  dispute  between  them  with- 
oril  leference  to  her,  and  a  decree  having  been  made  in  accordance 
■  '  I"         -  '  "  " — '  ■' .      '  ■  L 

(1)  I.  L.K.,  6  Mad.,  130. 
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ivith  Buoh  agreement,  the  decree  must  be  treated  as  one  entitling 
them  to  pirlitioii  of  their  dunes,  snlbjeot,  Iiowereiry  to  all  fite 
appellant's  asserted  rights ;  or,  if  they  claim  in  exeontion  moro 
than  this,  the  Court  must  either  disallow  the  oMm  as  having 
been  virtually  given  up  as  against  the  appellant,  or  it  must 
re-open  the  ease,  and,  altar  deciding  the  questions  at  issue 
the  appellaiA  mi  the  ptiier  portieSy  amend  deoree  or 
fresh  decree. 

The  adjustment  of  the  suit  is  final  only  in  so  far  as  it  relates 
to  so  mneh  <rf1iio  sabjeot-matter  of  the  suit  as  is  dealt  with  hy  As^ 
agreement. 

There  is  no  such  adjustment  of  agreement  in  respect  of  thi^ 
appellant's  interest  as  can  be  recognised,  for  she  did  not  oonseut 
theveto ;  and,  indeed,  it  is  notpretended  that  the  ttsmlma  pQ^ 
ported  even  to  deal  with  her  interest. 

With  these  observations  I  would  set  aside  the  order  of  the 
Lower  Appellate  Court  and  the  order  of  the  Court  of  First 
liOlmmm  in  so  far  asi  it  fllitlowed  or  did  not  deal  oompletely  iriili 
the  objoetion  of  the  appellant  in  req^eot'of  &e  land  which  was  in 
her  occupation  and  enjoyinents.  It  is  unnecessary  and  undesirable 
to  express  any  opinion  upon  the  merits  of  the  appellant's  claim, 
r  would,  except  as  regards  the  revimon  petition,  allow  the  i^pel- 
laaat's  costs  tlmraghout,  as  tlie  parties  to  the  decree  put  in  thfiii 
agreement  and  got  their  decree  behind  the  back  ol  the  affeBs&t 
and  then  tried  to  execute  it  as  against  her. 


APPELLATE  CIVIL. 

Befiix^  Sir  Charka  A,  Turner,  Kt,,  Chief  Juaiiee,  and 

Mr,  Jus  (ice  Hutch  ins. 


KABUTHA8AMT  (Dsfendaiit  No.  1),  Afps 
and 

JA<}ANiO?HA  (Plaihtiff),  Bsspohdbrt.* 

Mortgage — Deere^  for  roimfiHm  i$mnd  mm<  to  roioom^CwU  Frocfimr$  (kdtf 

M.  13,  244. 

A  decree  obtained  by  a  mortgagor,  which  declared  that  the  mcn^agie  Aoolti 
deliver  up  poeseflnoD.  on  paymflot  of  the  tmn  fbond  due  to  Ifia,  aol  Inv 
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mutnttii  for  three  yean,  a  piiitl)a8er  of  the  equity  of  reden^tian  Boed  Uie  mort<  KAMVTsUiSja 

SM,  that  this  suit  was  not  baned  by  the  fonner  decree  and  that  the  plaintiff 
was  entitled  to  redeem.   Sdmi  v.  Sdmatundram  (I.L.R.,  (5  Mad.,  119)  approved.  ^  ^4^. 

'Mm  S^wtnt  B61  Savant  v.  Ndrdyan  Dhtmd  Sdvant  (I.L.R.,  7  Bom.,  467)  dissented  ^^^^J^^d^l  1^*^ 

^^His  was  an  appeal  from  the  deoree  of  T.  Ganapathi  Ayyar, 
iBiibordinate  Judge  of  South  Tanjore,  dated  21st  April  1884, 
ecmfinning  the  decree  of  S.  Subbayyar,  District  M^sif  of  Tanjorci 
in  suit  332  of  1882. 

The  plaintiff,  Jagan&tha  Pillai,  alleged  that  a  certain  garden 
Eadbeen  mortgaged  by  its  owner,  Bangas&mi,  to  defendant  No.  1, 
Karothasdmi  Yandayan,  and  was  in  his  possession.  That  one 
S'ittaohan&dayyan,  the  father  of  defendante  Nos.  3,  4,  5,  bought 
Qie  said  garden  at  a  sale  in  execution  of  a  Small  Cause  Court 
decree  against  Bangasdmi  in  1877,  and  in  1879  brought  a  suit  to 
Redeem  the  mortgage  and  obtained  a  decree  directing  that  the 
.{loperty  should  be  delivered  up  to  him  on  payment  of  the  mort- 
iagedebt. 

That  in  1880  Panchan&dayyan  sold  his  interest  to  defendant 
|lb,  2,  who  transferred  the  same  to  plaintiff  on  5th  June  1882. 
^l9iat  plaintiff  attempted  to  execute  the  decree  obtained  by  Pan* 
flliaiUidayyan,  but,  as  no  transfer  of  the  decree  had  been  obtained, 
.  Ihe  Court  by  an  order,  dated  I8th  November  1882,  refused  to  allow 
\am  to  execute  the  deoree.  The  plaintiff,  therefore,  claimed  either 
to  be  allowed  to  redeem  or  to  be  declared  entitled  to  execute 
the  decree  obtained  by  Panchan&dayyan.  Defendant  No.  1 
pleaded,  inter  alia^  that  the  |)laintiff  had  no  cause  of  action,  and 
that  his  remedy  was  to  execute  the  former  decree,  and  that  execu- 
tion of  the  said  decree  was  barred  by  limitation. 

The  District  M6nsif  held  that  the  former  decree,  being  merely 
declaratory,  was  no  bar  to  the  suit  and  decreed  redemption,  citing 
Bdmi  V.  S&numndram.Q) 

On  appeal  this  decree  was  confirmed.  Defendant  No.  1  ap«* 
pealed  to  the  High  Court. 

Mr.  Wedderbum  for  appellant. 

Sddagapdehdriyar  for  respondent. 

For  appellant  it  was  contended  that  the  decree  in  the,  former 


(1)  I.L.B.,  6  Mad.,  119. 
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KABUTHA&iMi       though  not  framed  in  the  manner  now  presGribed  bjr  g.  86  of 

r.       Che  Transfer  of  Property  Act,  1882,  was,  nerflctbidfiHf  m 
Jaoam^tba.  ^i^^  eonld  hare  been  eze<mted|  and  ti^  it.  18  aad  $44t^ 

the  Code  barred  this  second  suit,  for  which  there  ought  not  to 
have  been  any  necessity  if  plaintifi  had  obtained  a  transfer  of  ^ 
former  decree*  /f^ 
If  this  was  not  so,  any  number  of  suits  might  haTe  bem  fidl^ 

and  any  number  of  decrees  given  for  redemptiosu 
.  The  fact  that  the  former  decree  coidd  not  now  be  executed 
ought  not  to  affect  the  question.  The  mortage  am  iiifirged  in 
tiie  decree,  HigginU  caue^{\)  King  v.  ffoareX^  A»r^tA  Smgh  % 
S/ieo  Prasaiij{'^)  8/ieik  Golam  Hofisein  v.  Alia  Eukhee  Beehee,{4i) 
Dobee  Singh  v.  Joickee  Mamj{o)  Gan  Sdmnt  Bdl  Savant  Ndrdgtm 
Bhond  Bdvant.{i6) 

[The  Chief  Justice  referred  to  Coote  on  mortgages  and  to  Hie 
practice  of  the  Englisih  Court  of  Chancery  (see  eh.  84,  ss.  3, 7, 13).] 

The  only  procedure  which  can  be  followed  in  India  is  that  laid 
down  by  the  Code.  ^ 

For  the  respondent  Bami  v.  8dmamndnm^(y)  PmemM 
Angappa  (8)  wer^  relied  upon. 

The  Court  (Turner,  C.J.,  and  Hutchins,  J*)  datiTered  & 
following  ••^ 

Judgment  :  —The  appellant  relies  <3ii  the  oases  of  8heA  GMm 
HooHcin  V.  Alia  Rukhee  Beebee,{i)  Anrndh  Singh  v.  Sheo  Pramdy[Z) 
and  Gan  Sdvant  Bdl  Sdrant  v.  Ndrdyan  Dhotid  SdmHt,(6)  In  the 
first  of  the  cases  cited,  the  original  suit  was  mAf  sixiotiy  spealdiif t 
a  suit  for  redemption,  but  a  suit  to  recK)Ter  property  oa  wliidi  tke 
mortgage  debt  had,  it  was  alleged,  been  discharged.  The  decree 
was  absolute,  and  not  conditional.  In  Anrudh  Singh  the  facts 
not  reported.  It  is  only  stated  that  the  Court  ioUowed  the  deosiHA 
^  in  Sheih  Golam  Woosdn  v.  Alia  Bukhee^  Bmbee,  It  may  be  pgeiMuMlt 
the  facts  of  the  two  cases  were  similar.  It  may  be  admitted  Hil 
the  decision  of  the  High  Court  of  Bombay  is  in  favor  of  tlie 
appellant,  but  Mr.  Justice  Kemball  apparently  reliee  on  tiie  deci- 
sion in  Sheik  Oholam  Hoosein^s  case  without  notioiog  the^xffsiem 

(1)  6  Rep.,  45.  (6)  N.W.P.,  1868,  p.  $81. 

(2)  13  M.  &  W.,  494.  (6)  I.L.B.,  7  BcBn.,  4«7. 

(3)  I.  L.R.,  4  All.,  481-  (7)  I.L.E.,  6  Mad.,  lit. 
{4}  N.W.P..  IS71,  p.  62.  (8)  I.L.B.,  7  Mad^.m. 
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between  the  case  decided  in  the  Allahabad  Oourt  and  that  whioh  KABmiABiMX 
he  was  considering.  Jhq^Itra. 
:  Tm&lb  ease  before  ns^  Panohanidayyan,  in  December  1879, 
oliftaiiidd  a  decree  in  original  suit  224  of  1879  for  the  recovery  of 
the  mortgaged  property  conditionally  on  his  discharging  the. 
mortgage  debt ;  but  the  decree  did  not  go  on  to  declare  that, 
if  the  oondition  was  not  fulfilled  witiiin  a  time  limited,  the  suit 
should  be  dismissed  and  Panchanddayyan  foreclosed.    The  rights 
of  Panchanddayyan  in  the  moi-tgaged  property  were  sold  by 
Pfi^chanMayyan  to  the  defendant  No.  2  and  by  him  to  the  re- 
BpcmSatAf  who  thereupon  applied  to  the  Court  which  passed  the 
decree  for  redemption  for  leave  to  execute  it.    The  Oourt  refused 
the  application  as  the  decree  had  not  been  assigned  to  him.  The 
respondent  then  instituted  the  present  suit  in  which  he  prayed  that 
it  should  be  dedared  that  he  was  entitled  ft)  execute  the  decree 
in  original  suit  No.  224  of  1879,  or  that  it  should  be  ordered  * 
that  the  mortgaged  property  should  be  delivered  to  him  on  pay- 
ment of  the  amount  due  on  the  mortgage.   Before  the  trial  of  the 
wmk  Ham  fmm  had  elapsed  from  the  date  of  the  decree  in  original 
suit  No.  224  of  1879,  and  accordingly  the  Munslf  awarded  the  * 
idtomatiTe  relief  claimed  and  the  Appellate  Court  flOrmed  the 
decree. 

In  am  judgment  the  relation  on  which  the  mortgagor  and  \ 
mortgagee  stood  to  one  another  was  not  terminated  by  the  decree.  ! 
It  was  intended  by  the  decree  that  it  should  be  terminated  on  the  i 
happening  of  a  certain  event,  whidi  event  has  not  occurred.  The 
xelation  then  still  exists,  and  the  right  to  redeem  is  inseparable 
ixom  the  relation  so  long  as  it  exists.   An  unexecuted  decree  for 
partition  would  not  alter  the  relation  of  the  members  of  a  joint 
lamily.   The  estate  would  still  be  joint  and  the  right  to  obtain  a 
partition  would  attach  to  it  whenever  a  fresh  demand  for  pj^ition  j 
WBB  made  and  refused. 

We  dismiss  the  appeal  with  costs. 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  Muttmdmi  Ayyar  and  Mr.  Justice  SutcAim. 

1886.  £ABUFFAir  Ans  oxaxBS  (DsFKSDAirrs),  Afpbt.t.atit8,  . 

April  17. 

  '  and 


^  /nUi/*  /^^.     '  .      '        EAMASAMI  (Plahttiff),  Ebsfosbbkt.* 


9f  an  tgrBeiiMBi  mido  ia  writing,  before  the  hearing,  the  parties  to  a  anit 
^/Cr^M.  .       <i^itt%ft  lalci  ft  ms^jftimk^m  \ff  ti&e  plaintiff  agreed  lor  ccnuDdeEatign  to 

wtfiidrair  the  sdt.  Whni  fiie  eui  t»Une  on  lor  hearing,  pkintifl  refoaed  to  Mfil 

his  promise,  * 


I        ^  h  ^  7he  defendant  having  ^xxtdnoed  the  agreement,  the  Hunsii  held  that  it  must 

^   '  /  lMiitforod,aaddi«ainedtiiefiiii. 

On  appeal  the  District  Judge  h«]d  tliat  the  agreement  could  ncC  be  Imted  la 

a  compromise,  aa  the  plaintiff  did  not  iMOfltet,  and  remanded  the  soit. 

Held,  that  the  agreemeol  ooold  lie  enfeKoed-nftittiiMiy       T.  iWiM  (TTiyB^ 

•         7  Bom.,  304)  approved. 

« 

This  was  *aii  appeal  against  the  decree  of  C.  W.  W.  Martin, 
Distriot  Judge  of  Salem,  reTersing  the  deoree  of  S.  Manav4r 

The  plaintiff,  Rdmdsdmi  Goundan,  sued  the  defendants,  Kamp* 
pan  and  two  others,  to  oompel  them  to  execute  a  conveyance  of 
oertaist  land  which  the  defendants  had  sold  and  detiyered  to 
phmtiff. 

The  defendants  pleaded  that  the  matter  in  dispute  had  beea 
settled  out  of  Court  after  issue  of  summons,  and  produced  a  doou- 
memt  stamped  with  an  anna  stamp  purporting  to  1)e  a  receipt  far 
Bs.  100,  exeeated  hj  phiiiiifl,  MSm%  that  he  had  trsnsfmod  tiio 
laud  to  the  defendants  and  that  he  undertook  to  liftfe  tbft  floHf 
dismissed  by  presenting  a  petition  for  withdrawal 

The  plaintiff,  admitting  tha  genuineness  of  this  dooumenf^ 
objeoted,  inter  uKa^  that,  as  tiie  oonffldaratksi  had  not  h^eii  p«idf 
he  was  not  bound  by  it,. . . 

The  District  M^niif  held  that,  as  the  money  was  placed  in  the 


*  Appeal  against  Ozder  31  of  188^ 
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hands  of  a  thiid  party  until  plaintiff  perf onned  his  part  of  the  Kabuppah 
agreement,  the  agreement  should  be  enforced,  and  dismissed  the  RiiUAiui. 
suit. 

The  District  Judge  reversed  this  decree  and  remanded  the  suit 
on  the  ground  that,  as  both  parties  did  not  consent,  the  document 
could  not  be  treated  as  a  compromise  of  the  suit. 

The  defendants  appealed. 

Sdmdsdmi  Mudalyar  for  appellants. 

Saddgopdchdryar  for  respondent. 

The  Court  (if uttus&mi  Ayyar  and  Hutchins,  JJ.)  delivered  .the 
following 

J UDOMSNT : — The  District  Judge  has  declined  to  admit  evidence 
of  an  agreement  out  of  Court  whereby  the  respondent  agreed  to 
withdraw  his  suit  in  consideration  of  a  sum  of  Bs.  100  which 
is  said  to  have  been  deposited  for  him  with  a  third  party.  The 
question  is  whether  an  adjustment  out  of  Court  of  a  pending  suit 
is  binding  on  the  parties,  or  whether  either  party  is  at  liberty  to 
withdraw  from  such  adjustment  at  any  time  before  it  has  been 
formally  assented  to  in  Court. 

The  question  came  before  Mr.  Justice  Scott  «in  Buttonsey  Ldlji 
Poaribdij{\)  and  he  held  that  no  party  was  at  liberty  to  with- 
draw from  a  compromise  once  unconditionally  agreed  to.  It 
appears  to  us  that  this  is  the  correct  view.  If  a  defendant 
satisfies  the  plaintiff  by  an  actual  payment  before  the  final  hearing} 
it  oould  not  be  contended  that  he  is  not  entitled  to  prove  such 
flatis&ction  by  the  plaintiff's  receipt  if  it  is  denied,  and  s. 
875  puts  an  adjustment  by  any  lawful  agreement  on  the  same 
footing  as  a  satisfaction. 

We  set  aside  the  Judge's  decree  and  direct  him  .to  restore  the 
appeal  to  his  file  and  pass  a  fresh  decree  after  such  inquiry  as  may 
-seem  necessary. 


(1)  I.L.R.,  7  Bom.,  804. 


Digitized  by  Google 


4m. 


itiB  jdtouit  IiaW  Bftt<okr&  [Vol. 


vm. 


1886. 
April  24. 


'   AFPKiLATfl  CIVIL— FULL  BENCH. 
Ckmrb$  A,  l^umer,  Xt.,  Okief  Juttiee,  Mr. 
Jfr.  Juttice  Mutitudmi  Ayyar,  Mr.  JvMtiee 

Mid  Mr.  Juttice  Brandt. 

ITTIACHAN  (DKmmABT  No.  1),  AraiLuure, 
and 


//>  /Tt/U^YJTt'  ?f  YELAPPAN  AKD  IHOTHER  (PL.U^-TIFF'8 

7,  hi$ 


and 

XANNAir  (BusmPF  No.  1),  BnronnT.t 

KANNACHI  AOT  AifOTHEK  (Plaintiffs),  Appellawtb,  ' 
,    ,  and 
NABAYANA  m  A4DnB  (DinsiMm),  Bwranmn4 

Vllft&N  ALI  (XtaffEHDANT  No.  6),  ApixuiAmt 

  and 

M-UtfJiAMAT)  iJTD  0TBXB8  (PlADTTIFFS),  BsiP0im£NT8.§ 

RAMAN  (fLAiNTiFF},  ApraLLAvr, 

  and 

CMAIHU  AOS  ofXBBs  {ItemumX  BnoNDun.  n 

AlTD  0THBK8,  PeTITIOXEBS, 

and 

KELISHNA,  BiaFOHBjipr.f 

IKBISHNA,  Pmuxootbe, 
and 

NANU  AKD^AKOTHEB,  BsSPOHlllim,^ 
^alabar  law — Earmtpanj  Dteree  offainst-^JSzeeuHm  a^amn  tansmii 

M^hi  of  purekam-—Mi$  JttdMUa^JUfkt  ^jmmr  msmitt  ^  im»md  _ 
plmM  U  emi$9i  «•!««  ^  toriMNi  pnftr^  m  M  miim  of  deerm  lyMntl  hmmm 

Bued  as  snch . 

When  the  kamavan  of  a  Malabar  tarwad  hgjB  not  been  iin|lea4ed«  aa  sack,  ta 
a  suit,  and  there  u  nothing  on  tiie  laoODf  the  prooeedinga  to  ahow  t^t  it  vtf 


♦  Second  Appeal  443     1883.  {  Second  Appeal  442  of  1SS4. 

t  Second  Appeal  900  of  1888.  j|  Second  Appf  ul  oG4  of  1KH4. 

X  Second  Appeal  431  of  1884.         f  Civil  ReviBion  Petition  266  of  1861. 
CSvil  BofiiB<A  MItioa  27»  of  1881. 
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intended  to  implead  bim  in  his  representative  character,  tarwad  property  cannot  be 
attached  and  sold  in  execution  of  the  decree,  even  though  it  is  proved  that  the  decree 
was  obtained  for  a  debt  binding  on  the  tarwad. 

Although  the  property  of  a  tarwad  may  be  attached  and  sold  im  locution  of  a 
deoroe  when  the  kamavan  is  sued  as  representative  of  the  tarwad,  members  of  the 
ttfwad  who  are  not  parties  to  the  proceedings  and  have  not  been  represented  in  the 
oamier  preecribed  by  the  Code  of  Civil  Procedure  are  not  estopped  from  showing 
that  the  debt  for  which  the  decree  was  passed  was  not  binding  on  the  tarwad. 

Second  Appeal  No.  443  o/1883. 

Appeal  from  the  decree  of  E.  N.  Overbury,  Acting  District 
Judge  of  South  Malabar,  confirming  the  decree  of  N.  Sarvothama 
Bin,  dated  30th  September  1882. 

Mr.  Branson  and  Mr.  Michell  for  appellant. 

Sankaran  Ndyar  for  respondents. 

Second  Appeal  No.  900  o/1883. 

Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  Dis- 
trict Judge  of  North  Malabar,  reversing  the  decree  of  B.  D'Bozario, 
District  Mfmsif  of  Fyn&d,  dated  4th  November  1880. 

Mr.  Shephard  for  appellant. 

Sattkaran  Ndyar  for  respondent.  ,  ^ 

Second  Appeal  No.  431  of  1884. 

Appeal  from  the  decree  of  G.  Bimd^iandrdyyar,  Subordinate 
Judge  of  South  Malabar,  reversing  the  decree  of  B.  Eamaran 
Niyar,  dated  21st  June  1883. 

Sankara  Menon  for  appellants. 

Sankaran  Ndyar  for  respondents. 

Second  Appeal  No.  442  of  1884. 

Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  Dis. 
iriet  Judge  of  North  Malabar,  confirming  the  decree  of  A.  ^. 
Eannan  Nambiar,  District  M6nsif  of  Kavai,  dated  7th  July  1883. 

Srlnivdsa  Rdu  for  appellant. 

Mr.  Branson  for  respondents. 

Second  Appeal  No.  564  of  1884. 

•  Appeal  from  the  decree  of  T.  von  D.  Hardinge,  Acting  Dis- 
trict Judge  of  North  Malabar,  confirming  the  decree  of  D.  D'Cruz, 
District  M^sif  of  Gbavasheri,  dated  7th  Aug^8t  1883. 

Digitized  by  Google 


Ittuoham 

V. 

Yblappan. 


486  THE  ismm  LAW  siPOB«i:    [wou  m 

Ittuchax        Anantan  Ndyar  for  appellant. 

VBLiLPPAir.       Sankaran  Ndyar  for  re^wpdeP-fat  ^ 

CtnZ  Revisum  Petition  No.  266  o/1884. 

Petition  tinder  8. 622  of  tlie  Ck>d0  of  Gifil  Prooediixe  against  tiw 
order  of  N.  Sarvothama  Bin,  Dlick*  Minof  oi  Bdg&t^  datoi 
25th  March  1884. 

Sankaran  Ndyar  for  petitioners. 

Saddgopdchdryar  ioi  respondents. 

Cm7  JRevman  Fefition  No.  279  o/  1884. 

Petition  under  s.  622  of  the  Code  of  Civil  Procedure  against 
the  order  of  N.  Sarvdthama  B&u,  Bistrirt  Mfaof  of  Pdg&t|  dated 
18th  June  1884. 

Mr.  Wedderhum  and  Saddgopdchdryar  for  petitioner. 
Sankaran  Ndyar  and  Gopdlan  Ndyar  for  respondents, 

Thbse  oases  were  referred  from  time  to  time  to  a  Full  Beaoh  lor 
decision* 

The  &cts  and  arguments  appear  fiuffioiantlj  for  tlie  pmpose^ 
this  report  frogi  ihe  judgment  of  the  Full  Bench  (Tumelv  0 
Keman,  Muttus&mi  Ayyar,  Hutchins,  and  Brandt,  JJ.), 

Judgment: — In  these  oases  tlie question  has  been  msed— 
under  what  oiroumstanoes  a  decree  passed  agapirt  a  kamavan  of  a 
Malabar  tarwad  will  be  binding  on  the  other  members  of  the 
tarwad  who  may  not  have  been  made  parties  to  the  suit,  so  that  a 
sale  in  execution  will  convey  the  rights  of  the  tarwad  m  tbs 
property  sold  iu  execution  to  a  purchaser  P 

The  customary  law  of  Malabar  vesting  in  the  senior  male  or 
kamavan  the  management  of  the  family  pi-operty,  an  error  un- 
fortunately crept  into  the  procedure  adopted  by  the  Courts  of 
Malabar,  and  it  was  considered  not  only  that  a  kamavan  might 
sue  alone  on  behalf  of  the  tarwad,  but  that  he  might  be  impleaded 
alone  as  representing  the  tarwad.  Indeed,  the  practice  seems  to 
have  gone  further,  and  it  has  been  supposed  that  a  decree  obtainad 
against  a  person  who  filled  the  position  of  kamavan  would  Hlld 
the  tarwad,  although  he  was  not  impleaded  as  kamavan^  aad 
although  there  was  nothing  on  the  face  of  the  record  to  show  tbat 
it  was  the  intention  of  the  parties  tiiat  he  should  be  sued  ia  i 
representative  character,   Simikrlf  it  has  b^  ti|e  |iaotiQe 
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treat  a  decree  obtained  against  a  person  holding  the  position  of  Iitiaoham 
kamavan  as  a  decree  against  the  tarwad,  of  which  he  was  the  v„.t^kn. 
managing  member,  and  to  bring  to  sale  in  exeontion  of  it  tarwad 
properties,  although  there  was  nothing  on  the  face  of  the  proceed- 
ing to  indicate  the  liability  of  the  tarwad  or  that  the  judgment- 
debtor  had  been  impleaded  as  representing  it.    In  Kombi  v. 
Ixikshmi(l)  this  Court  pointed  out  that,  in  order  to  bind  the 
members  of  a  tarwad,  the  proper  procedure  was  to  implead  all  of 
them,  though  in  cases  in  which  the  members  of  the  tarwad  were 
numerous,  advantage  might  be  taken  of  the  provisions  of  the  Code 
of  Civil  Procedure  which*  enabled  the  plaintiff  to  bring  before  the 
Court  certain  persons  to  represent  themselves  and  others,  having 
a  similar  interest  in  the  subject  of  the  litigation.    It  is  very 
poBsible  that  the  error  in  procedure  to  which  we  have  adverted 
had  its  origin  in  the  inconvenience  of  impleading  so  numerous  a 
body  as  frequently  constitutes  a  Malabar  tarwad,  of  whom  some 
may  be  minors  and  some  may  reside  at  a  considerable  distance 
from  the  tarwad  house.   Nevertheless,  when  it  is  sought  to  bind 
persons  by  a  decree  or  by  an  order  made  in  execution  of  a  decree, 
some  grounds  must  be  shown  to  justify  the^imposition  of  the 
obligation.    Ordinarily  no  persons  are  bound  by  a  decree  who  are 
not  parties  to  the  suit  or  proceedings,  or  who  do  not  daim  through 
or  under  persons  who  are  parties  to  the  suit  or  proceedings.  The 
Privy  Council  has  nevertheless  recognised  that,  for  certain  pur- 
poeee,  the  manager  of  a  Hind6  family  su£Giciently  represents  all  the 
members  of  a  family,  if  it  appears  on  the  face  of  the  proceedings 
that  he  has  been  impleaded  in  that  character. 

This  is  no  doubt  a  concession  to  tiie  inexperience  in  pleading 
whidi  attended  the  constitution  of  regularly  organised  Civil 
Courts  in  this  country,  and  to  the  extent  to  which  the  ruling  of 
the  Privy  Council  in  the  case  to  which  we  have  alluded  {Biesemtr 
Jjoll  Sahoo  V.  Maharajah  Lachmessur  8ingh(2)  )  authorises  us  to  go, 
tlie  circumstances  of  the  Courts  of  Malabar  appear  to  us  to  require 
iu  to  go.  But  we  cannot  go  further.  No  doubt  it  inflicts  some 
Itardship  on  a  plaintiff  who  has  obtained  a  decree  against  a  person 
holding  the  position  of  a  kamavan^  in  the  belief  that  he  has 
thereby  secured  a  remedy  against  the  tarwad,  to  find  tiiat  his 


(1)  I.L.B.,  5  Mad.,  201. 
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faucHAii   do(!reG  is  imperfeet :  it  is  a  greater  hardship  on  a  purchaser  at  an 
Yn^tAH.  wiction  sale  held  in  execsution  of  a  decree  of  Conrt  that  he  should 
tad  ihai  ike  nid  UmA  Iniidiiig  on  the  tarwad.   But  inaamudi  as 
the  recent  s^men^mmiKfii  4k^  Code  has  deolarodl&il^m 

sale  in  execution  may  be  set  aside  where  nothing  pasBes  hj  it,  md 
in  asale  in  eieoution  of  a  decree  passed  against  a  pereon  who  is 
tht  karM^y  bat  is  not  impleaded  in  that  character,  no  intmet 
in  tarwad  property  oonid  U  ocnrrogFad,  Oe  poniiiflarwiniidtlb 
greatly  injured.  On  the  other  hand,  it  would  be  extremely  haxi 
to  bold  that  the  members  of  a  tarwad  are  bound  by  a  decree  or 
aab  wbme  tiimy  wce  'mat  parties  to  the  'suit  or  proceedings,  and 
whenihmk  notibiagto  show  UutM  IMw^tiie  ^tsntion  of  iim 
person  who  procured  the  decree  or  sale  to  seek  maj  remedy  against 
them  or  to  affect  their  interests.  For  this  reason  it  was  held  in 
E^'i  rV.  Atkarimanil)  that  where  a  suit  was  brouglft  against  a 
p««Kin  wtewaskankTaaof  ateri^  iwfc  impleaded 

as  such,  nor  was  the  debt  alleged  to  be  a  tarwad  debt,  a  ola  in 
execution  of  the  decaree  would  not  bind  tarwad  property.  It  mx^ 
of  eoane  lie  understood  that  where  the  members  of  a  tarwad  aie 
net  parties  to  thapnioeediiiga  and  iMeaot  been  repreessited  ip 
the  manner  prescribed  by  the  Code,  they  are  ndt  ^^bapp^MmL 
showing  that  the  debt  was  not  a  tarwad  debt. 

We  propose  then  to  examine  the  oircumstanoes  of  the  seToial 
oases  velemd  to  sepaiately. 

Secona  Appeal  ifa.  443  of  1883. 
In  second  appeal  44S4jf  iSStt  Hie  .plaintiff  sues  for  a  ifeda- 
ration  that  certain  tarwad  pnoperty,  wllidi  he  him  «t^^fihfii  in 
execution  of  a  decree  obtained  by  him  in  suit  No.  633  of  1875, 
which  had  been  released  from  attachment  on  the  objections  of 
defendants  Nos,  1  and  2,  m  UaUe  to  be  himight  to  sale  for  satis- 
faofcion  of  his  de<ffee.  It  appeaas  §ut  AMbuit  No.  8  waa  ilte 
kamavan  of  the  tanvad,  and  that  in  1866-66  he  purchased  several 
pieces  of  land  at  Court  sales  and  expended  on  the  purchase  about 
Es.  9,000.  Among  the  lands  so  purohased  are  the  lands  of  whioh 
the  plaintiff  claims  the  sales.  Altiieagli  it  is  said  that  the  landa 
were  purchased  with  hc^Erowed  ramioi^  it  i$  fcimd  %  1i|^€b|Drt 


(1)  LL.E.,  7  Mad., 
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of  I^rst  Instance  and  the  Appellate  Court  that  the  lands  in  suit  Ittiachait 
were  purchased  for,  and  are  the  property  of,  the  tarwad.  Vel^faw. 

We  have  then  to  consider  whether  the  decree  obtained  by  the 
plaintiff  confers  on  him  a  right  to  bring  the  property  to  sale. 

That  decree  was  passed  on  a  bond  executed  by  defendant  No.  3 
in  November  1872.  The  bond  purports  to  have  been  executed  for 
ihe  sum  due  on  settlement  of  account,  and  the  plaintiff's  case  is 
that  the  account  related  to  a  bond  debt  created  by  the  defendant 
No.  3  in  1867,  when  he  borrowed  Bs.  1,000  on  the  representa- 
tiou  that  he  wanted  the  money  to  deposit  it  in  Court  in  respect 
of  a  purchase  of  land  at  a  Court  sale :  and  it  appears  that  about 
ihat  time  defendant  No.  3  made  such  a  purchase,  and  the  Court 
of  First  Instance  and  Appeal  have  found  it  is  sufficiently  proved 
that  the  land  was  bought  with  the  money  borrowed.  The  defen- 
dants Nos.  1  and  2  contended  that  they  could  not  be  bound  by  the 
acts  of  defendant  No.  3  in  November  1872,  because  the^  had  given 
Botioe  in  the  gazette  that  they  revoked  any  authority  defen- 
dant No.  3  enjoyed  tOimanage  the  tarwad  properties  and  they 
had  already  instituted  a  suit  No.  120  of  1872  for  his  removal  from 
the  office  of  kamavan.  That  suit  was  eventually  withdrawn  on  a 
compromise,  and  it  was  not  until  1875  that  defendants  Nos.  1  and 
2  eventually  obtained  a  decree  in  suit  263  of  1875  for  the  removal 
of  defendant  No.  3  from  his  office.  The  Courts  of  First  Instance 
and  Appeal  have  held  that  these  circumstances  were  insufficient 
to  invalidate  the  obligation  created  by  defendant  No.  3  to  the 
plaintiff  as  regards  defendants  Nos.  1  and  2,  and  finding  that  the 
plaintiff  lent  his  money  in  good  feith,  and  that  the  money  was 
used  for  the  benefit  of  the  tarwad,  they  have  held  that  the  plaintiff 
is  entitled  to  bring  to  sale  tarwad  property  to  satisfy  the  decree  he 
had  obtained  in  original  suit  633  of  1876  against  defendant  No.  3. 

On  appeal  it  is  urged  that  defendant  No.  3  was  not  impleaded 
in  that  suit  as  kamavan,  and  that  there  is  nothing  on  the  face  of 
the  proceedings  to  show  that  he  was  impleaded  in  a  representa- 
tive character. 

This  cannot  be  controverted.   In  reference  to  the  observations  ^ 
we  have  made  we  must  hold  that  the  .  property  of  the  tarwad 
faxmot  be  made  liable  to  the  decree,  and  reversing  the  decrees 
pi  the  Courts  below,  we  must  dismiss  this  suit,  but,  under  the 
firoomstances,  without  costs. 
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In  aeoond  appeal  900  plaisdiii  ttid  cbieatetB  N^a.  1  aai  9 
wm  membera  oi  a  tarwad,  and  tiiay  have  ffoed  for  a  decree 
deoUring  ihat  eectam  taanwad  properties  mentioned  in  the  plaint 
are  not  liable  to  sale  in  execution  of  decrees  obtained  in  Small 
Cause  Oouit  oaae  1U7  of  188»agaiiisi;  Mndante  Hoa.  1  aadf  . 
by  defendant  No.  3,  and  in  Small  Cause  Court  oaae  No.  S8B  ^ 
1879  by  defendant  No.  4  against  defendant  No.  1. 

Small  Cause  Court  case  1167  of  1880  irasbivnii^t  aguist 
defendant  No.  1,  who  was  kamavani  bat  was  not  ao  dMetiiei  x& 
the  suit,  and  against  ddbidaat  No.  3,  anoflfeer  member  of  the 
tarwad  who  was  described  as  anandravan. 

It  is  shown  that  the  bond  on  which  the  suit  was  brought  waa 
executed  to  seimre  a  loaA  cMnoed  bj  defendants  Noe.  1  a&d  3  for 
reconstructing  the  tarwad  h0tiaawUA  bad  been  deetreyedby  fini^ 
and  that  it^was  written  by  another  anandraTan  who  is  dead. 

The  circumstance  that  defendant  No.  2  was  impleaded  as  anan- 
dravan appears  to  show  that  it  was  the  intention  of  the  defen- 
dant No.  3  to  implead  the  delendaafai  Nob.  I  and  8  as  represaiting 
in  that  suit  the  other  members  of  the  tarwad,  and  agreeably  to 
the  principle  we  have  laid  down  wn  consider  it  may  be  held  ih» 
tarwad  properties  are  liable  to  sale  in  satisfaction  of  the  claim. 

In  Small  Cause  Courl  oaae  980  ol  1879  the  present  defendant 
^0.  4  sued  defendant  No.  I,  but  did  not  dfiiscribe  him  as  kama- 
van,  and  there  is  nothing  in  the  proceedings  in  that  suit  which 
are  produced  to  us  to  show  that  the  defendant  was  impleaded  as 
kamavan  or  sued  for  a  tarwad  debt  as  the  rq>reBentatiye  of  tlie 
tarwad. 

The  debt  y^as  contracted  for  the  rent  of  two  paranitas  (gar- 
dens) which  the  defendant  No.  I  h^ld  on  verumpdtam  (simple 
lease). 

We  must  hold  that  the  tarwad  propertiea  are  not  Babla  to  sal^ 

in  execution  of  this  decree. 

The  appeal  in  so  far  as  it  relates  to  the  defendant  No.  3  will 
be  decreed  and  the  suit  dismissed  with  proportionate  costs  in  all 
.  Courts.   In  respect  of  the  claim  <»f  the  defendant  No.  4  the  app^ 
wiU  be  dismissed  and  the  decttea  of  .tibe  Lower  JI|)f»eDate  Ocvmrt 
affirmed  but  without  costs. 
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Second  Appeal  No.  431  of  1884.  Ittiachan 

In  second  appeal  431  of  1884  the  plaintiffs  and  defendants  Yblappan. 
Nos.  2  and  3  aie  members  of  a  tarwad.  The  interest  of  the  tar- 
wad  in  oertain  property  was  mortgaged  hy  the  plaintiffs  and  def en- 
dants  Nos.  2  and  3  ^intly  on  k&nam  for  Bs.  2,478  to  defendant 
Nd.  1,  who  hdd  possession  as  mortgagee,  but  granted  a  lease  to 
tie  kamavan  at  a  rent  equalling  the  interest  he  was  entitled  to 
leoeiTe  on  the  kdnam. 

The  interest  was  allowed  to  fall  into  arrears,  and  the  kama- 
Tin  in  whose  name  the  lease  was  granted  died,  whereupon  de- 
fendant No.  1  instituted  a  suit  553  of  1877  against  defendants 
Nos.  2  and  3  and  the  plaintiffs,  and  reoovered  judgmmt  on  their 
kamavan's  engagement  to  pay  rent. 

In  liquidation  of  the  judgment-debt  the  plaintiffs  and  defen-  ' 
dants  Nos.  2  and  3  executed  a  deed  of  furjther  charge  on  the 
properties,  and  defendants  Nos,  2  and  3,  who  had  become  managers 

the  tarwad  property,  executed  another  engagement  to  pay  rent 
equid  to  the  interest  on  the  original  k&:tam  and  further  charge. 
Again  default  was  made,  and  defendant  No.  1  brought  original 
smt  564  of  1880  against  d^endants  Nos«  2  and  3  on  the  engage- 
ment made  by  them,  and  obtained  a  decree.  * 

It  may  be  observed  that  defendant  No.  2  was  the  kamavan 
and  the  defendant  No.  3  the  senior  lady  of  the  family,  and  it  has 
been  stated,  and  probably  correctly,  that  she  took  part  in  the 
execution  of  the  rent  engagement,  and  it  is  argued  that  she  was 
included  in  the  suit  564  of  1880  as  a  representative  of  the  family. 

Both  the  Courts  have  held  that  the  debt  was,  in  fact,  a  tcurwad 
debt  contracted  for  the  benefit  of  the  tarwad,  but  in  view  of  the 
fact  that  the  plaintiffs  were  not  parties  to  original  suit  664  of 
1880,  the  Ifj^if  held  that  the  tarwad  property  cannot  be  brought 
to  sale,  bult  the  Appellate  Court  reversed  that  decree.  There  is 
nothing  on  the  face  of  the  decree  to  show  that  the  defendants 
Nos.  2  and  3  were  sued  as  representing  the  tarwad :  on  the 
contrary,  it  appears  they  were  sued  on  their  personal  under- 
ta|pig.  The  decree  of  the  Appellate  Court  is  reversed  and  that 
of  the  Mfinsif  restored  but  without  costs. 

Second  Appeal  No.  442  of  1884. 
In  second  appeal  442  of  1884  the  plaintiffs  sue  for  the  can- 
edment  of  sale  of  a  paramba  and  a  house  in  execution  of  the  decree 
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IrruvMAN  in  Small  Caaae  Court  suit  768  of  1881  obtained  by  ths  defenduit 
jMij^TA^.  No.  6  agamst  defendants  Not.  1  il  tile  Imxmmm,  ami  fhd  maim 
anandravans  of  the  plaintiff i  fUwwL 

It  has  been  found  by  the  Appellate  Court,  and  for  sufficient 
reasons,  that  the  debt  was  in  fact  a  tarwad  debt,  viz.,  a  debt  ooa- 
tracted  by  the  defendants  1  td  H  f <nr  intezest  on  a  kinam  vhioh 
they  had  exeouted  to  the  Aelendant  No.  6  to  discharge  a  dfiCt 
previously  incurred  by  them  in  the  purchase  of  oetfain  propertiei 
for  the  family  and  for  other  family  purposes. 

It  appears  from  the  plaint  that,  although  the  defendant  No.  1 
was  not  described  as  kamavaa,  the  other  four  d^endants  wvn 
described  as  anandravans. 

We  consider  it  sufficiently  appears  that  they  were  sued  as 
representatives  of  the  family,  and  that  the  sale  ought  not  to  be 
set  aside. 

The  appeal  most  be  doocreed,  and  the  deoreea  of  tiie  Cknat$ 
below  reversed  and  the  suit  dimniined  mtti  ooita  ia  aU  Chiazlk 

Second  Appeal  No.  564  of  1884. 

In  second  appeal  564  of  1884  the  plaintiff  sues  to  obtain  a 
declaration  that  certain  tarwad  piofiertj  atteoked  by  him  in  exe- 
cution of  decree  in  original  suit  429  of  1879^  but  released  on  tha 
application  of  the  defendants  Nos.  2  to  6  is  liable  to  sale  toK  Hm 
satisfaction  of  tke  decree. 

It  appears  that  in  1874  defendant  No*  1,  who  is  the  managing 
member  of  the  tarwad  to  which  he  and  the  other  defendants 
belong,  borrowed  Rs.  100  from  the  plaintiff  and  executed  a  bond 
pledging  the  family  property  as  security  for  the  repimnent  of  tha 
loan.   It  is  alleged  that  ike  objaol  of  the  loan  maka  m 

payment  to  induce  a  former  kaxnavan  of  tiie  family  to  vetixe  from 
its  management,  because  he  was  injuring  the  interest  of  the  family 
by  mismanagement.  Both  the  Courts  find  that  there  is  no  evidenoo 
that  the  former  kamavan  was  guilty  of  mismaaagemeiit,  and  t^e j 
have  come  to  the  conclusioti  that  the  object  of  defendant  No,  1  in 
inducing  the  late  kamavan  to  retire  was  that  he  hixnself  mighfe 
secure  the  position  of  kamavan. 

It  does  not  appear  that  ^  iiut  was  broiight  against  defaoi^^ 
No.  1  in  his  representative  diaiMtfiryaivii^ 
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created  for  any  necessity  binding  on  the  family.   The  tarwad  Ittuchav 
property  is  not  liable  to  sale.  YbiIfpan. 
The  appeal  fails  and  is  dismissed  with  costs. 

Civil  Semum  Petition  No.  279  of  1884. 

In  this  case  a  decree  had  been  obtained  against  a  person  who  - 
was  tho  kamavan  of  a  tarwad,  but  who  had  not  been  impleaded  as 
kamavan  or  otherwise  as  representing  the  family,  nor  is  there 
anything  6n  the  face  of  the  proceedings  to  show  that  the  decree 
was  obtained  against  the  defendant  as  representative. 

The  tarwad  property  was  attached  in  execution  of  the  decree^ 
and  certain  of  the  anandravans  objected  to  the  atta.chment,  but 
iheir  objections  were  overruled.  Two  other  anandravans  then 
presented  an  objection,  and  the  M^sif,  having  his  attention 
called  to  the  case  of  Venkata  v.  Kaveriy(l)  held  that  the  family 
property  was  not  liable  and  released  the  attachment. 

In  our  judgment  he  was  right  in  so  doing,  and  even  if  we  had 
had  power  to  interfere  under  s.  622,  Civil  Procedure  Code,  we 
must  have  supported  the  order.  The  application  is  dismissed  with 
ooets. 

# 

Civil  Revimn  Petition  No.  266  of  1884. 

The  application  in  civil  revision  petition  266  of  1884  is  pre- 
sented against  an  order  disaUowing  the  objection  of  the  anandra- 
vans in  the  case  mentioned  in  civil  revision  petition  279.  We 
have  no  power  to  interfere  under  s.  622,  CiviAProcedure  Code 
—the  petitioner's  remedy  is  by  suit.  The  application  is  dismissed 
bat  without  costs. 


(1)  I.L.R.,  7  Mid.,  201. 
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BqfifTB  Mr.  Jmtiee  Muttudmi  Affifar  mi  J^.  Jffuim  Mmiekm. 

8g6.  SANJIVI  (Pmmmm), 

'  and 
/ / J?l^^'  -      •  EAMASAJH  (Ebspoiidkit) 

/V /^^  (Xvil  ryoet<ho-e  Code,       244,  583,  622— CJ^iiii  for  raiMiU  dkinMim  hy  mHUr 

*  *  rejected — Sum  detained  in  Court ^  pmtdmg  O0phcaiion  USifk  C9mt^AjSfikati$9 

rejmUd — Inter$9t  m  aim  dttainad  eimimd  im  t 


In  execution  of  a  decree  by  E,  S,  another  creditor,  claimed  a  rateable  share  of 
the  prooeeda  realized.  His  claim  was  rejected.  Fending  an  appHcatum  to  1kiB/0fji 
Court  under  s.  622  oi  the  Code  of  CiyiI  ^ooedure  to  set  aiSde  thia  order,  ^iiiila 

claimed  by  S  was  detained  in  Court  at  his  request.  The  High  Court  rejects  ti^ 
application  of  S,  and  R  took  out  execution  for  the  coats  incurred  therein,  and  for 
interest  on  the  Bum  detained  in  Court  at  the  request  of  S : 

M$14  that  the  interest  could  not  be  awarded  to  B  in  eseootlcai  of  tlie  dacne  lor 
costs. 

This  was  a  petition  imder  &  623  of  ike  Codd  of  Oi?il  £iooedia» 
against  an  order  of  H.  T.  Enox,  Distriot  J-aAjjfi  of  Nortli  Ami, 
dated  2l8t  January  1885. 

In  execution  of  the  decree  in  suit  No.  2  of  1879  in  the  XKahiii 
Court  of  North  Aroot,  Eotha  SanjiYi  Cbetti,  tike  petMmBTj  claimii 
to  be  entitled,  as  a  creditor  of  the  judgment-debtor,  to  a  rateable 
distribution  of  the  proceeds  realized  in  execution  of  the  decree  by 
the  respondent,  Kotha  Rdmasdmi  Ghetti.  His  d&im  was  rejectedt 
bnt  pending  an  application  to  tiie  BGlgk  Oonrt  linto  &  922  of  ^ 
Code  of  Civil  Procedure  to  set  aside  1^9  order  rejecting  his  daii&t 
the  rateable  share  claimed  by  Sanjivi  was  detained  in  Court  at  his 
request.  The  High  Court  having  rejected  the  application  for 
revision,  Bdm&s&mi  took  out  execution  for  Bs.  38^11-0,  Hm  costo 
awarded  to  him  in  the  matter  of  the  petition  to  the  High  Court  by 
Sanjivi,  and  for  Rs.  216,  interest  on  the  amoimt  detained  in  Court 
at  Sanjivi's  request  pending  his  appKcation  to  the  High  Court. 
Sanjivi  tendeiM  Bs«  38-Il:-0,  but  objected  to  pay  tiie  intecest 
claimed. 

•  Civil  Bevision  PotUiai  $1  of  UW. 
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The  Difltriot  Judge  held  that  the  claim  was  in  substance  a  Sahjivx 
daim  for  mesne  profits,  and  that  it  could  and  ought  to  be  decided  BiKAsiia. 
in  execution  under  dause  (c)  of  s.  244  of  the  Code  of  Civil 
Procedure,  and  that  as  B&m&sdmi  had  been  kept  out  of  his  money 
by  the  action  of  Sanjivi,  he  was  entitled  to  interest* 

Sddagopdehdryar  for  petitioner. 

Bhdshi/am  Ayyangdr  for  respondent. 

The  Court  (Muttus&mi  Ayyar  and  Hutchins,  JJ.)  delivered 
the  following 

Judgment:— The  share  which  would  have  fallen  to  the  peti- 
tioner, if  a  rateable  distKbution  had  been  allowed,  was  retained  in 
deposit  on  his  application,  pending  his  revision  petition  to  this 
Court,  asking  that  such  a  distribution  might  be  ordered.  That 
revision  petition,  however,  was  dismissed  and  the  money  has  been 
paid  out  to  the  respondent — ^the  question  is  whether  the  Judge  had 
power  by  a  summary  order  to  award  interest  on  the  amount  for 
the  time  it  was  retained  in  Court  at  petitioner's  request.  He  had 
no  jurisdiction  under  s.  244,  for  the  parties  are  competing  creditors 
and  not  parties  to  any  suit.  Section  583  has  no  application,  for  the 
High  Court  simply  dismissed  the  revision  petition.  The  order 
under  which  the  money  was  retained  was  unconditional,  and  it  was 
not  compete^  to  the  Judge  to  add  to  it  or  to  direct,  when  the  stop 
order  was  withdrawn  and  the  money  paid,  that  it  should  be  paid 
with  interest.  The  respondent's  remedy,  if  any,  would  be  by 
regular  suit.  ,  • 

We  set  aside  so  much  of  the  District  Judge's  order  as  awards 
interest  and  direct  the  respondent  to  pay  the  costs  of  this  appK- 
cation. 
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1885.  and 

lfM€h4. 

April  35.  MUNIAPPA  AND  OTHEES  (DEFENDANTS),  RESPOKDEirTfl.* 

Oivt^  Froceduri  Ccdt,  t.  13,  0Mpkmatiim  & 

InlSSl  A  filed  G,  and  o&en  for  dAmagei  for  the  low  of  liii  erops  liytlie 
diTeraion  of  a  water  cliaiinel  by  the  defendants.  A  claimed  a  right,  common  to 
lilniMAlf  and  other  raiyats  of  his  village,  to  use  the  water  during  the  day  time  under 
•a  mmgemmA  by  which  B,  0,  and  the  other  defendants  in  the  suit  vm  onfifliif 
to  vw  file  valer  dimng  tlie  lugbl  tizoe.  The  soit  wm  disndaaed.  ./ 

la  IMS  A  and  fomr  other  ndytts,  not  |MaMes  to  &e  temer  eniti  aoed  B»  aad 
tililltflniithers,  not  parties  to  tho  former  suit,  for  a  decrue  declaring  thai  Ibo  ^""P* 
ti^  ware  entitled  to  the  excloaive  use  of  the  water  in  the  channel  by  day.  ** 

The  Lower  Oouta  bald  that  fhaaall  wubaned  by  a.  IS  of  tiia  Code  til  CM 
Proeedm: 

JM,  that  aa  between  the  ^alatift  oiiier  than  A  and  tha  dwfendaiita,  and  aa 
between  A  and  the  defq^idants  other  fluua  B  and  €^  ^  attlt  waa  not  bamd  by  a.  lilr' 

of  the  Code  of  Civil  Procedure. 

This  was  an  appeal  from  the  deodw  <rfO.  W.  W.  MaMan,  Distiki 
Judge  of  Saleoii  eonfirming  the  dwee  of  H«  EiiduiaBiu,  District 
Minmf  of  Bharmap^  in  suit  476  0!  1883. 

The  facts  necessai^^  for  the  purpose  of  this  report  appear  from 
the  judgments  of  the  Court  (Keman  and  Uutohins,  JJ.). 

Bhdshyam  Ayyangir  and  KaUAna  Bamdyyar  for  appellants. 

Jtdmdchandra  Rdu  8aheb  for  respondents. 

HtJTCHiNs,  J. — This  is  a  suit  brought  by  five  raiyats  of 
Chandrap^am  to  establish  an  anangement  whereby  the  water  of 
a  oertain  channel  is  reserved  for  ike  nanjai  lands  of  Ghandrap4ram 
during  the  twelTO  hours  of  ^  darfi  liiit  for  tlie  gardaos  of  CSaami^ 
draptiram  and  another  village  during  the  night.  The  plaint  alleges 
that  since  June  1881  the  defendants  have  shut  off  the  waters  of 
the  channel  from  both  nanjai  and  garden  lands  of  Chandrapiiraxn 
and  have  hem  using  them  exokamHIj^  for  the  gaf#eoL  laii^  of  Hm 
other  village  and  of  a  ilufd  ^Mi^jg/gf^^  ttH 
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Courts  below  have  found  that  the  claim  is  res  judicata  by  the  TKiNAton 
decree  of  the  same  M Ansif  in  original  suit  No.  82  of  1881.  Muioappa. 

That  was  a  suit  brought  by  the  present  plaintiff  No.  3  against 
two  of  the  present  defendants  and  others  to  recover  damages  on 
aooount  of  his  crops  having  withered  in  consequence  of  the  present 
defendants  Nos.  1  and  13  and  the  other  defendants  in  that  case 
diverting  the  channel  now  in  question  in  the  day  time  of  the  5th 
July  1880,  when  under  the  alleged  arrangement  it  was  the  turn 
of  the  then  plaintiff  to  have  the  water.  The  two  defendants  who 
are  defendants  in  this  case,  denied  the  arrangement^  and  contended 
that  the  village  of  Ag^am  was  also  entitled  to  the  use  of  the 
channel  by  day  as  well  as  by  night.  The  first  issue  framed  was 
whether  the  then  plaintiff  was  entitled  to  the  water  during  day 
time  to  the  exclusion  of  the  defendants.  This  issue  was  found 
against  the  plaintiff  and  his  suit  was  dismissed. 

There  is  no  doubt  that  as  between  him,  that  is  the  present 
plaintiff  No.  3,  and  the  defendants  arrayed  against  him  in  that 
mit,  including  the  present  defendants  Nos.  1  and  13,  the  finding 
of  that  issue  is  m  judicata  and  conduBive.  But  as  between  the 
other  plaintiffs  and  the  defendants,  even  including  defendants 
Nos.  1  and  13,  the  finding  will  not  be  res  jtrdicatay  unless  it  is 
shown  that  those  plaintiffs  were  sufficiently  represented  by  plain- 
tiff No.  3  and  the  other  defendants  by  Nos.  1  and  13. 

The  former  suit  was  brought  by  plaintiff  No.  3  personally  for 
damages  caused  to  himself  by  the  loss  of  his  own  individual  crop. 
It  was  brought  after  s.  30  of  the  Civil  Procedure  Code  came  into 
force,  but  it  is  not  pretended  that  there  was  any  permission  of  the 
Court  to  enable  the  then  plaintiff  to  sue,  or  the  then  defendants 
to  be  sued,  on  behalf  of  other  parties  interested  in  establishing  or 
denying  the  scune  arrangement,  or  that  there  was  &ny  notice  of 
€be  institution  of  the  suit  to  parties  so  interested. 

The  M^nsif  relies  on  explanation  5  to  s.  13  of  the  Code,  but 
the  then  plaintiff,  although  he  alleged  a  private  right  which  he 
daimed  to  have  in  common  with  others,  did  not  claim  it  on  behalf 
ot  those  others,  but  sued  for  damages  caused  to  himself  individually 
Hff  the  infraction  of  that  common  right.  Neither  witli  reference 
^  to  8.  30,  nor  und^  the  law  as  it  existed  before  the  amendment  of 
tbm  Code,  was  the  suit  a  representative  •suit  brought  by  the  then 
^aintiff  on  behalf  of  himself  and  others  interested. 
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THivAxon  The  District  Judge  on  the  other  hand  relies  on  the  words  or 
MuKLiLPPA.  ^7  "  in  s.  18/    No  Ooort  flhall  try  a&  imm  deeidffi  jo 

a  former  suit  between  the  same  parties,  or  between  parties  under 
whom  they  or  any  of  ih^^m  claimed."  We  have  already  shown  that 
this  is  not  a  suit  between  the  same  parties,  although  one  of  the 
plaintiffs  was  a  party  to  tiie  other  suit,  and  none  of  these  -f^mM^I^ 
claim  under  him ;  and  it  seems  quite  clear,  parties  under  whom 
they  or  any  of  them  claim, "  is  to  be  oonstrued  with  ref  erenoe  to  ti» 
preceding  words  the  same  parties^"  so  as  to  indude  the  reprewa^ 
tatives  of  any  hi  tht  tattt  ^fiitiet."  On  tiie  Bistriet  Juago"* 
interpretation  it  would  be  open  to  a  plaintiff  to  estop  all  his  o]^9* 
nents  by  joining  as  defendant  the  representatiTO  of  (me  against 
whose  predecessor  he  had  obtained  a  decree. 

The  dismissal  of  tile  wM  as  judicata  is  wrong,  axid  we  iet 
aside  the  decree  of  the  Lower  Appellate  Court  and  renmiid  Aft 
suit  for  a  decision  on  the  merits.  13i0  oosia  oi  this  appeal  wifi 
abide  and  follow  the  result. 

Ejbrnan,  J. — As  between  Vedanta  Ayyangdr,  Uie  plaintiff 
No.  3  (pl^ntifi  in  suit  82  of  1881),  and  ffuoh  of  the  dfilendante 
to  the  latter  suit  ^  as  are  defendants  in  this  suit^  the  ^ea  of  rm 
judicata  is  a  bar  to  plaintiff's  claim.  It  makes  no  matter  that  in 
this  suit  the  plaintiff  No.  3  asks  for  a  declaration  not  aaked  for  in 
the  former  suit.  He  oould  hate  asked  {(kt  it  in  tiie  ftMaer  suit  ii 
his  claim  was  good.  The  matter  in  issue  in  this  suit  and  in  the 
former  suit  is  directly  and  substantially  the  same  in  respect  of 
plaintiff  No.  3,  and  the  defendants  to  this  sxiit  who  were  defend- 
ants to  suit  No.  82  of  188L  Aji  hismm,  those  partidB,  a.  20  wM 
apply,  and  this  suit  may  be  dwniased  as  between  tisose  partiee. 

But  when  the  record  is  so  far  cleared  there  still  remain  for 
decision  rights  not  yet  tried  as  between  all  the  plaintiffs  and  such 
of  the  defendants  as  were  not  defendants  in  the  former  suit,  and  as 
between  all  the  plaintiffs,  ez0ept  No.  3,  and  all  ilie  detendaatB  ift 
the  suit. 

These  rights  have  not  been  determined,  the  Courts  below 
having  di^osed  of  the  case  upon  aji  erroneous  view  of  the  oonstmo- 
tion  of  s.  13,  explanation  5.  BoOi  Couri»  deoMed  lifaat  beoauae  , 
plaintiff  No.  3  claimed  #  'iif^  m  oommon  with  the  rest  of  the 
plaintiffs— that  is,  becMM  ij^w^  'psA  Isinraxd  by  thi  i^tiuaHA 
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No.  3  was,  in  suit  No.  82  of  1881,  held  to  be  iinfoimded — ^therefore,  ThIwakoti 
the  other  plaintiffs  in  this  suit  are  barred  from  bringing  this  suit.  Mvniafpa. 

Now  in  suit  82  of  1881  plaintiff  No.  3  did  not  put  forward 
any  claim  as  being  claimed  in  common  with  the  other  plaintiffs. 
No  doubt  he  stated  that  he  was  one  of  the  villagers,  but  his  claim 
Was  made  exclusively  for  injury  done  to  himself.  His  claim  to 
the  right  of  water  was  plainly  a  claim  in  common  with  other 
villagers,  but  he  did  not  put  forward  their  rights,  though,  if  he 
succeeded,  they  would  have  probably  been  benefited.  Now,  imless 
the  other  plaintiffs  were  aware  of  the  suit  of  pltdntiff  No.  3  and 
authorized  him  to  make  the  claim  for  them  (of  which  there  is 
neither  allegation  nor  evidence),  plaintiff  No.  3  would  have  had 
no  authority  to  claim  on  their  behalf  so  as  to  bind  them  from  after- 
wards bringing  their  own  suit.  One  party  having  a  right  in 
common  with  others  is  not  at  liberty  or  authorized  to  sue  in  his 
own  name  to  establish  the  right  of  the  others  except  by  their 
authority.  Explanation  5  must  be  read  with  the  provisions  of 
i.  30  and  the  principles  to  be  found  in  that  section.  If  that  sec- 
tion had  been  f oUowed^  which  it  was  not,  then  the  other  plaintiffs 
would  be  bound.  « 

The  wordfr  any  of  them  "  in  s.  13  do  not  affect  the  case. 
Those  words  refer  to  any  of  the  parties  claiming  under  any  party 
boimd  by  the  former  proceeding. 

As  to  limitation,  if  plaintiffs'  claims  are  good,  there  may  have 
been  a  new  obstruction  or  interference  with  their  rights  in  1881 
and  afterwards  up  to  the  filing  of  the  suit.  Therefore  this  question 
of  limitation  must  be  tried.  The  decrees  of  the  Miinsif  and  of  the 
Lower  Appellate  Court  are  reversed  and  the  case  remanded  for 
tlial,  it  having  been  disposed  of  on  a  preliminaiy  point. 
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APPELLATE  CIVIL. 
18M.  TiAKHHifAgji  urn  jmaaat  (Pfaaamtam}, 

Mweh  6, 19.  , 
 —  and 

.Bill(e&A]iriXFr)* 

MtftatHm  IF  0/  l9^^7Ukg$  M4itHf^tirudkiion^Pmtf€r  to  trmufn-  miik. 

In  s  mot  imder  EegakftioB  IT  ol  1816,  tihe  defendant  lumiig  objected  to  tlid 
Tillage  MiSxiBif  trymg  the  mM  on  the  ground  of  peraonal  luMtilttyp  tlie  lifinsl 

tranaf erred  the  suit  to  another  Village  MtSnaif  : 
Meld  that  this  tranaf er  waa  illegal. 
Per  HuTCHiNS,  J, 

$mUi In  gnob  a  oiM  tiie  Village  Xtmnf  ahonld  report  the  ImsIs  to  the  iKs- 
tviofc  Oml,  and  Iha  Dklriol  Jtdgfi  ibosild  IrangiBr  tiie  caae  tetiial  toamfiiflr 
Tillage  X^naf . 

These  cases  were  refeiTod  to  tbe  BlgLCdurt  Igr  W.  F.  Gxalum^ 
District  Judge  of  Cuddapah. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
&B  judgment  of  the  'Bigh  Ctourt  (ICiittiiBimi  Ayyar  and  fii^ 
chins,  JJ.). 

Srirangdchdryar  for  plaintifP. 

Defendants  were  not  represented.  * 

HtTTGHxiis,  J.*-*In  theoe  oaM  oneB&U  Beddi  sued  two  pezsofis, 
Lakshmakki  and  B&misdmi,  respectivelyy  for  Bs.  18^  being  the 
value  of  manure  agreed  by  them  to  be  delivered  in  respect  of 
certain  houses  said  to  have  been  built  on  the  plaintiffs  land.  The 
Village  M^tnsif  gave  ludgment  ior  Bs.  12  in  eac^  case.  1%0 
District  Judge  has  referred  the  decraey  as  iUegal:<|i  tbe  giioosd 
that,  although  there  is  no  evidence  that  the  lOmM  acted  with 
such  corruption  or  gross  partiality  as  would  entitle  iho  SistsQ^t 
Court  to  intarfsire  under  a.  39,  BegnlatLon  IV  of  1816,  tlie 
property  which  the  MAnsif  thought  fit  to  divide  into  two  par- 
cels, each  worth  Rs.  18,  is  really  one,*^  and  the  splitting  of  the 
claim  was  in  order  to  clutch  a  jurisdiction  which  he  did* not  really 
possess. 


*  CiTH  BensiQiL  Casei  397  and  398  of  lli4. 
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On  Tefening  to  the  pleadings  I  findaseparate  oontraot  alleged  iMmtm^i 
with  regard  to  each  defendant,  and  that  neither  defendant  set  up 
the  plea  which  has  now  been  raised  before  the  District  Judge. 
The  evidence  tekea  by  the  Village  M^sif  shows  that  the  two 
drfendants  between  them  have  three  houses,  and  whether  these 
are  held  by  them  jointly  or  severally,  the  objection  that  the  two 
soitewm  in  respect  of  the  same  house  cannot  be  raised  now,  nor  is 
there  anything  to  support  the  statement  that  the  M6nsif  thought 
fit  to  divide  the  property* 

Here  is,  however,  an  entirely  different  ground  for  holding  that 
the  M6naif  had  no  jurisdiction.  The  parties  reside  within  the 
jvisdiction  of  the  Village  M^nsif  of  Mamillapalle,  before  whom 

suits  were  originally  instituted.  The  suits  were  transferred 
by  him  to  the  neighbouring  M^msif  of  Utk^^  and  it  is  the 
M^nsif  of  T7tk6r  who  has  passed  the  decrees.  The  transfer  is 
said  to  have  been  jnade  by  an  endorsement  of  the  M^nsif  of 
*lCamiQapalle.  The  reason  for  the  transfer  does  not  appear ;  but  it 
waa  not  because  the  M^nsif  was  himself  a  party :  probably  it  was 
because  the  defendants  in  their  written  statements  objected  to  his 
tiying  the  cases  himself,  as  he  was  their  enemj. 

Section  of  the  Begulation  empowers  Village  M^sijb  to  try 
suits  the  value  of  which  does  not  exceed  Bs  10,  and  this  limit 
has  since  been  raised  to  fis.  20.  Section  8  prohibits  a  Village 
Hiami  from  taking  cognizance  of  a  suit  against  any  person  or 
penons  not  actually  resident  within  his  jurisdiction.  Section  7 
further  forbids  his  trying  any  suit  in  which  lie  himself  or  any  of 
las  immediate  servants  is  personally  interested.  Section  26  pro- 
tsdes  that  suits  in  which  the  Village  M^insif  is  a  party  shall 
%e  tried  by  the  M^nsif  of  another  village  or  by  any  competent 
sntthority. 

I  4im  disposed  to  think  that  s.  26  does  not  operate  to  give 
ills  M^Qsif  who  has  jurisdiction  power  to  transfer  a  suit  to  another 
Munsif :  if  it  did,  it  would  practically  give  one  of  the  parties  to 
the  suit  the  right  to  dioose  the  person  by  whom  his  case  shall 
le  detennined :  it  is  admitted  by  both  these  MAnsif s  that  they  are 
fatimate  friends.  But  even  ^  s.  26  could  by  implication  be  held 
to  confer  such  a  power,  it  does  no^*  apply  here  for  the  simple 
I8as(m  that  the  Munsif  of  Mamillapalle  was  not  himseU  aparty. 
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cirhadno  ^ 


It  seemB  to  me,  therefore,  that  the  M6nsif  of  Utkirhadno 
jurifldiotion,  and  that  both  the  decrees  must  be  set  aside. 

It  is  a  question  of  some  diffionlfy  what  oomnetlie 
Mamillapalle  onght  to  have  followed  wben  lie  found  the 
ants  objecting  jto  his  trying  the  olaims  against  them  on  aooomit 
of  his  personal  hostility.  I  am  inolined  to  think  that,  like  anj 
other  Court  possesmng  fsA&jEikm  over  ibe  sobjest-fiiattei^  ^ 
should  have  reported  the  facts  to  the  superior  Court  having  powa 
to  say  what  ought  to  be  done  and  to  transfer  suits^  ».6.,  to  the 
District  Court.  It  is  true  that  nothing  in  the  Frooedure  Code 
affects  the  jurisdiotioii  or  fRMfi»  €l  Vdlago  Mfroab  (&  %  ^ 
and  that,  therefore,  the  District  Court'  s  power  to  transfer  suoh  s 
suit  under  s.  25  might  be  questionable ;  but  the  power  to  sdect 
a  tribunal  is  impliedly  given  to  some  on^  oad,  as  I  hold  timt 
it  cannot  have  been  givn  to  file  IGfaifflf  hiiniwlf,  it  murt  be  veeted 
in  the  person  contemplated  in  the  Regulation  as  the  M&miFs  qSMsI 
superior,  i.e.,  the  District  Judge.  Any  other  interpretatjon  must 
lead  to  an  absurdity. 

MuttusImi  Attab,  J.— I  am  ibo  of  <9imoii  that  the  dsoeei 
whioh  are  xeferred^to  us     illegal  must  be  set  aside. 

I  come  to  this  ooDdusion  on  the  ground  that  the  Village 
M^Qsif  who  tried  the  inifai  had  no  jurisdiction  to  try  them.  1%e 
defendants  did  not  reaide  wifbiii  hia  f  oriadiolion,  nor  was  the 
imputation  of  enmity  between  them  and  the  Vill«tge  M6nsif  of 
Mamillapalle  a  ground  upon  which  it  was  competent  to  him  to 
transfer  the  suits  to  another  Village  M^nsif  either  under  s.  26  or 
any  other  section  of  Begulation  IV  of  1816.  I  do  not»  howevefi 
think  that  it  is  necessary  to  consider  for  the  purpose  of  tlus 
reference  whether  in  a  case  properly  falling  under  s.  26  the  Village 
M6nsif  of  Mamillapalte  would  not  be  entitled  to  transfer  the  sait 
to  another  Village  Mtemf,  or  wheilber  the  Dkisiist  Court  might 
interfere  to  transfer  a  suit  from  one  Village  M6nsif  to  another 
when  the  defendant  objects  to  the  Mfinsif  of  his  own  village  trying 
it  on  the  ground  of  personal  hostility. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  Sutchins. 

In  re  Qtjabmb.*  Xg35, 

July  10. 

CM  rr&e$dur$  Code,  ss.  386,  341,  344,  m^udgmmU'd$htor^Imprii(mnmt-'   

DUehorge,  ^  f^JL^^ 

Sections  336  and  34i  of  the  Code  of  Civil  Procedure,  1882,  are  applicable  to 
jodgment-debtots  under  arrest,  but  not  committed  to  jail.  A  judgment-debtor 
cnmimttfld  to  jail  can  only  be  discharged  under  s.  341. 

This  was  a  caee  stated  under  s.  617  of  the  Oode  of  Civil  Prooe- 
dme  by  W.  E.  Clarke,  Subordinate  Judge,  NilgiiiSi  in  small  cause 
suitNo.  289of  1884. 

The  statement  of  the  case  was  as  follows. 

In  small  cause  No.  289  of  1884,  one  Mr.  E.  A.  Quarme 
benig  arrested  in  execution  of  the  decree,  and  being  unable  to  pay 
the  decree  amount,  was  sent  to  jail  under  s.  336  of  the  Code  of 
Civil  Procedure ;  he  now  seeks  to  be  released  on  furnishing^  secu- 
rity, pending  the  hearing  of  an  insolvency  petition  which  he  has 
filed. 

My  doubt  is,  whether  I  have  the  power  to  release  a  judgment- 
debtor  idio  is  undergoing  imprisonment  on  his  furnishing  securiiy, 
pending  the  determination  of  his  insolvency  petition. 

It  appears  to  me  that,  according  to  the  Code,  there  are  only  two 
ways  in  which  a  judgment-debtor  can  obtain  his  release  after 
afre%ty  and  only  one  method  by  which  he  can  obtain  release  after 
imprisamnent.  After  being  arrested  he  may  be  released  on  furnish- 
ing securiiy  under  s.  336  or  s.  349 ;  but  he  can  only  be  discharged 
from  jail  under  s.  341.  What  makes  me  entertain  a  doubt  as  to 
this  view  being  correct,  however,  is,  that  by  s.  344  a  judgment- 
debtor  either  arrested  or  imprisoned  may  apply  to  be  declared  an 
insolvent,  and  s.  349,  which  is  contained  in  the  same  chapter  as 
8. 344,  allows  him,  if  arrested^  to  be  released  on  furnishing  security, 
but  apparently  has  purposely  been  silent  as  to  what  is  to  be  done 
^th  regard  to  his  release  if  ^e  has  been  imprisoned  and  yet  seeks 

•  •  Referred  Case  No.  6  of  1885. 
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Inr€  to  be  declared  an  inflolyent.  The  praotioe  in  this  Court,  which  haa 
ivAMMM.   gristed,  as  I  am  given  to  underatand,  before  I  had  mj  ooDnaolioa 

mth  it,  has  been  to  release  applicants  for  insolTenoy,  alilioiigh 
imprisoned,  on  their  furnishing  security ;  but  now  that  my  atten- 
tion has  been  particularly  directod  to  s.  349, 1  am  of  opinion  tisai 
the  praotioe  UHierto  prevailing  is  emmwm^  the  point  is  eC  cwBsito 
able  importance,  and  therefore  I  have  ventured  to  seek  a  definite 
decision  regarding  it  from  the  High  Court.  I  would,  therefoce^ 
ctiespectfully  solicit  an  answer  to  the  following  question:— 

Whether  when  m  judgment-debtor  has  oaoe  been  mipiisoned 
he  can  be  released  from  jail  on  furnishing  ilhlntj  eftur  hb  has 
filed  his  insolvency  petition  under  8.  345. 

Counsel  were  not  instructed. 

The  Oooxt  (Knttarfml  JLfpSt  ml  Htftohins,  SJ.)  delitMd 
thefoll0Mig 

Jttdgment: — There  ia  no  provision  in  the  Code  of  Civil 
Procedure  for  releasing  a  judgment-debtor  who  has  been  impri- 
idoied  en  BMaStj  pending  fte  dispoml  of  his  petition  to  be 
dedaied  aiL  insolvent.  Sections  336  and  349  are  applicable  to 
judgment-debtors  who  are  under  arrest  and  not  already  committed 
to  jail.  When  a  debtor  is  imprisoned  he  can  only  be  disdiaiged 
imider  a.  ML* 


APPELLATE  CIVIL. 

Before  Mr,  Justice  Brandt. 
1^^-  A  rtf  NABIBI  Am  otbbbs.  * 

May  1. 


An  Appllcatioii  lor  lette  to  appeal  in  fomApm^0H$9  mder  8.  592  of  the  Cods 

OiTil  Procedure^  must  be  made  by  tho  pairty  in  personi  anbjeot  to  tiie  vMimflUm 

contained  in  s.  404  of  the  Code  of  Civil  Procedure, 

This  was  an  application  for  leave  to  appeal  iu/arwi4j?awperw  to 
tiie  High  Gonrt  from  tiie  decree  of  &e  District  Cotiit  of  Goditan 
in  Bcdt  17  1898. 

The  applicants,  plaintiffs  in  the*sui<^,  nunom,  tepeeeeiiiei  \y 


•  ay^micOkav^mT^mm  las  cf  less.  # 
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iheir  mother  Snbhammay  had  brought  the  suit  in  formd  pauperis     in  r$ 
lA  the  Disfciiot  Court.   The  application  was  presented  by  Subba 
MoM^  Takil  of  the  High  Court,  under  a  power-of -attorney  executed 
\^  Subbammay  but  was  rejected  in  the  Admission  Court  on  the 
ground  that  it  could  not  be  presented  by  a  vakil. 

The  following  judgment  was  delivered  by 

Brandt,  J. — ^The  appeal  is  one  which  I  should  have  admitted, 
as  it  is  doubtful  whether  the  District  J udge  has  dealt  properly  with 
the  suit,  having  regard  to  the  issues  framed. 

But  a  question  arises  as  to  whether  an  application  for  leave  to 
appeal  in  formd  pauperis j  when  not  presented  by  the  applicant  in 
person,  such  applicant  not  being  exempt  from  appearing  in  Court, 
can  be  entertained. 

Section  592  of  the  Code  provides  that  any  person  entitled  to 
appeal,  if  unable  to  pay  the  fee  required,  may,  on  presenting  an 
application,  accompanied  by  a  memorandum  of  appeal,  be  allowed 
to  appeal  as  a  pauper,  subject  to  the  roles  contained  in  chapters 
XXVI  (relating  to  pauper  suits)  XTJ,  XLII,  and  XTJII  (relat- 
ing to  appeals)  in  so  far  as  those  rules  are  applicable.'' 

Section  404  in  chapter  XXVI  provides  that»^^  notwithstanding 
anything  contained  in  s.  36  (relating  to  recognized  agents  and 
pleaders)  the  application  (to  sue  as  a  pauper)  shall  be  made  to 
the  Court  by  the  applicant  in  person, "  unless  he  is  exempt  under 
8. 640  or  B.  641  from  appearing  in  Court,  in  which  case  it  may  be 
presented,  not  by  any  pleader  or  vakO^  but  by  a  duly  authorized 
agent  who  can  answer  aU  material  questions  relating  to  the  appli- 
oationand  whomay  be  examined  in  the  same  manner  as  the  party'' 
Blight  have  been  examined  if  he  or  she  had  appeared  in  person. 

Now,  although  the  same  necessity  for  the  personal  appearance 
of  the  party  may  not,  and  probably  does  not,  exist  in  the  case  of  an 
i^ipeel  as  exists  at  and  before  the  proceedings  prior  to  admission 
of  a  pauper's  suit,  and  though  it  might  be  even  pref eraUe  to  have 
a  vakfl  of  the  C!ourt  to  show  that  the  decree  appealed  against  is 
eontrary  to  law,  or  otherwise  erroneous  or  unjust,  I  cannot  hold 
that  this  role  is  not  applicable  to  pauper  appeals. 

The  Code  of  1859  (s.  368)  did  not  in  terms  require  the  appli- 
cation for  leave  to  appeal  as  a  pauper  to  be  presented  in  person  it 
required  the  application    to  be  written  and  presented "  within 
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1885. 
April  29. 
Jtdye. 


|toper  time ;  imt  in  Mussomut  SkugoiiUt^'s  cau^  (1>  it  wu . 

applioatumstoimiiSftpiiiiper  (which  reqiiired  tibe  i 
be  pzeeented  in  person)  made  it  imperative  that  the  mpgBmSaP 
appeal  also  ahould  be  preeeotod  in  person. 

It  in  tanni  impovli  into  file  provisions  of  duster  XLJY  theraks 

contained  in  chapter  XXVI,  and,  moreover,  oxpreesly  stattt  ia 
p.  404  in  the  latter  chapter  that  s.  36  shall  not  apply  in  thefl|W , 
ti  wiii  la  fmi^pHfiifk^yMAmm not deaiiy  oipioaood in j 


APFSSIiiLTB  dVIL. 


Before  Mr.  Justice  Keman,  Officiating  Chief  Justice ^  and 

f       TELiTTnSAN  (DnoDnun  No.  1),  Imm^m^ 
•  and 

^   *        TJiypnff ANA  (Pr^TMTOgjj  UKRiwimTOT  » 

An  order  passed  under  s.  2i6  of  the  Code  of  OtvO  Procedimy  1899,  reja 
a  claim,  after  investigation)  will,  if  not  contested  by  mai  hj  the  ckinumt,  estop  1 
afterwards  horn  pleading  adverse  possesflion  at  iliA  4ato  of  tiifi  ocder  in  ft  i 

brought  to  eject  him  by  the  decree -holder. 

This  was  an  appeal  against  the  decree  of  A.  J.  Mangalam  ] 
Subordinato  Jndge  of  ]bdfli»  (West),  rerersing  Qie  decree  < 
Kuppus&mi  Ayyang&Tj  AdditiiOi^  of 
anit  11  of  1884. 

The  plaintifij  Laksmana  Chettii  sued  Yel4yuthan  Servaij 
ten  othm  to  reoover  oeitaai  land  and  mesne  profits.  ThB 
US  alleged  that  tibe  <mneic  of  tiie  land,  Trffcksniana  Seorvai,  mo 
gagefl  it  to  Kanippanan  in  1872 ;  that  in  execution  of  a  decsreaj 
obtained  by  plaintiff's  brother  against  Kanippanan  in  suit  259] 
of  1875  the  land  was  attaohed  and  the  mortgagee's  title 
by  plaintiff's  brother  and  ddiTOsy  made  in  ei^eotiom  of  the 

U)  21  30S.        •  6emd  Aii^  88  of  1888. 
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dattee  in  1877 ;  that  in  1878  the  plaintiff's  brother  bought  the  YxUrvmAx 
0faaij  of  redemption  from  the  owner,  and  that  the  defendants  laxuiama. 
tnqpaased  on  the  land  in  1881-82  and  oairied  off  the  orope.  It 
mm  further  alleged  that  the  father  of  defendant  No.  1  had  failed 
in  suit  206  of  1876  to  establifih  his  title  to  the  land,  and  that  in 
smt  259  of  1875  aforesaid  a  claim  made  by  the  Mh^r  of  defend- 
ant No.  1  had  been  rejected  under  s.  246  of  the  Oode  of  Givil 
Beooedure,  1859.  Defendant  No.  1  denied  the  title  of  Laksmana 
Ssrvai  and  the  possession  of  Karuppanan,  and  alleged  that  he 
(defendant  No.  1)  and  his  ancestors  had  been  in  possession  under 
a  sale-deed  since  1823. 

The  Mdnsif  found  that  the  title  of  plaintiff  and  possession  of 
Earuppanan  were  not  proved,  and  that  the  mortgage  alleged  to 
have  been  executed  by  Karuppanan  was  collusive. 

The  MAnsif  also  found  that  the  title  by  purchase  in  1823,  set 
xsp  by  defendant  No.  1,  was  not  proved,  but  that  he  and  his  ances- 
tors had  held  possession  for  fifty  years. 

The  suit  was  dismissed. 

Plaintiff  appealed. 

The  Subor^mate  Judge  found  that  the  plaintiff's  title  was 
proved,  and  ruled  that  the  title  of  defendant  No.  1  must  be  held 
to  be  defunct"  by  reason  of  the  decree  in  suit  206  of  1876,  and  by 
reason  of  the  order  rejecting  the  claim  made  by  his  father  in  suit 
295  of  1875,  inasmuch  as  no  suit  had  been  brought  to  set  aside 
Qmt  order  (which  was  passed  on  the  30th  Januaiy  1877)  under 
8.  J46  of  the  Oode  of  Civil  Procedure,  1859. 

Defendant  No.  1  appealed  to  the  High  Court  on  the  following 
grounds: — 

(1)  Upon  the  findings  of  fact  in  the  case,  the  plaintiff's  suit 

is  clearly  barred  by  limitation. 

(2)  The  Subordinate  Judge  is  wrong  in  holding  that  the 

decision  in  original  suit  No.  206  of  1876  is,  res  ji$di» 
eatay  in  favour  of  plaintiff  in  the  present  suit. 

(3)  The  defence  of  the  defendants,  so  far  as  it  is  based  upon 

limitation,  is  unaffected  by  original  suit  No.  206  of 
1876  and  the  order  passed  under  s.  246  of  the  former 
Oode  of  Civil  Procedure  on  a  daim  preferred  by  defen- 
dant in  execution  proceedings  in  original  suit  No.  275 
of  1876. 


Digitized  by  Google 


508 


THi  Tmm/ai  mm  rbpobts.   [vol.  ydi 


YiLiTiTnAii  (4)  The  said  order  under  the  former  Code  was  passed  when  A/i 
IX  of  1871  was  in  foroe,  and  the  defendants  were  Mt 
bound  to  faring  a  regnl»  nut  witUn  one  jmm  faavMlil 
date  of  suoh etd«r,  etm  aitnming mat  mA  mUm  rihi 

passed  under  s.  246. 

(5)  The  said  order  was  not  passed  under  a.  246  after  fadiding 

an  investigtttrai  «itder  13m  said  sedami. 

(6)  The  defendants' 1iaa0  ill.  iposs^        can  rely  upon  their 

long  possession  as  a  bar  to  the  plaintiff's  suit,  and  it  is 
not  necessaiy  for  them  to  rely  upon  limitation,  as  a 
ground  of  poaitit^  title  by  eilangaiflhssflaEttof  phinUHPs 
title,  if  any. 

(7)  The  Subordinate  Judge  has  ^iven  no  finding  as  tir  Ae 

alleged  delivery  of  possession  to  plaintiff. 

The  faots  neoessasj  for  the  porpboe  of  this  report  appev  fsdnL 
the  judgment  of  the  Garni  (fisntft,  QSmiiag  HJ^^  ^mi 
HutchinSy  J.). 

Bhd%hyam  Ayyangdr  for  appellant. 

Hon.  Subramanya  Ayyar  for  respondent* 

Judgment. — The  respondent  was  dearly  entxflfid  to  i©oor?OT, 
«nd  the  Subordinate  Judge's  decree  is  right,  unless  the  appellajat is 
entitled  to  set  up  his  hostile  possession  for  more  than  twelve  yeaa. 
If  he  can  set  up  that  plfia»  tiised  Iwm  to  be  « 
that  the  question  wheUur  Iw  has  mbtM^  frnmuim  my  bofdete- 
mined. 

The  Subordinate  Judge  has  found  that  the  plea  was  precduded, 
Sxetf  by  the  former  TSUgaiimioi  187^6,  and^edondly,  bf  tb&tvdsr 
rejecting  the  appellant's  claim  in  Noreonber  1876  whidi  has  ait 
been  bontested  by  a  regular  suit  within  the  statutoiy  pexiod. 

On  the  first  point,  we  think  the  Subordinate  Jvig^  is  wrong. 
Original  suit  206  of  1876  mm  Inmght  by  tibfi  ^ifpelhirt'i  liither 
to  obtain  a  declaration  of  his  title  to  the  lands  in  dispute.  Twa 
issues  were  framed,  ws.,  (1)  whether  the  lands  were  the  prop^ty 
of  appellant's  father ;  (2)  in  whose  enjoyment  were  they,  and  for 
how  long  had  they  been  so.  Amr'fpmi  ef  title  under  tlie  flift 
issue,  the  appellant's  father  relied  on  a  conTeyanoe  of  1^23,  bit 
this  was  discredited  by  both  the  Courts.  Upon  the  second  issue 
the  M^nsif  found  that  appellant's  father  had  been  in  possessian 
from  1823  to  1872,  when  he  was  ^SiposssMed  ladir  m  pmsii 
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obtained  in  a  oollusiYe  stdt,  but  that  his  enjoyment  had  been  as  a  VBLltvTHAK 
mortgagee,  and  that,  having  been  out  of  possession  at  the  time  he  lakmcana. 
instituted  the  suit,  he  was  not  entitled  to  a  declaration  of  title. 
In  appeal,  the  Distriot  Court  declined  to  go  into  the  question 
whether  the  appellant's  father  was  not  still  in  possession,  holding 
that,  even  if  still  in  possession,  he  had  failed  to  prove  his  title  and 
WBs  not  entitled  to  have  a  declaration  made  of  his  absolute  owner- 
ship. It  is  evident  that  there  was  no  adjudication  of  the  question 
of  possession,  and  that,  so  far  as  those  decrees  go,  the  appellant  is 
not  debarred  from  now  setting  up  that  he  was  then,  and  still  is, 
and  has  for  half  a  oentuiy  been,  in  hostile  possession.  The  only 
effect  of  those  decrees  is  to  estop  the  appellant  from  setting  up 
tiiat  he  then  had  title  to  the  lands. 

The  second  point  is  more  difiBicult  to  decide.  Before  the 
Mibsif  s  decree  in  original  suit  206  of  1876  was  passed,  the 
luids  had  been  attached  in  the  suit  which  the  M6nsif  eventually 
found  to  be  a  collusive  suit,  and  appellant  had  put  forward  a  claim 
under  s.  246  of  the  Code  of  1859,  stating  that  the  lands  belonged 
to  himself  and  w«re  in  his  possession  and  that,  as  the  judgment- 
debtor  (an  alleged  mortgagee)  had  no  right  whatever  to  them, 
the  attachment  should  be  removed.  The  M^nsif  held  some 
inquiry  into  the  matter,  but  eventually  rejected  the  claim,  finding, 
ftat  by  that  time  (13th  January  1877)  it  had  been  disallowed  by 
another  M^nsif  in  original  suit  206  above  mentioned.  The 
appellant  has  made  no  attempt  as  yet  to  get  that  order  set  asid^. 
The  property  was  sold  and  purchased  by  the  respondent  in  July 
1877,  and  the  appeal  against  the  decree  in  original  suit  206  was 
dkmisBed  in  the  following  September. 

Now  it  has  been  held  by  this  Court  in  B,  Kniahna  Rau  v. 
Zakshmana  Shanbhogue  (1)  that  an  order  passed  under  s.  246, 
^sallowing  an  objector's  claim,  amounts  to  a  summary  declaration 
d  a  want  of  title  in  th^  objector,  and  that  such  declaration 
becomes  equivalent  to  a  final  adjudication  against  his  right,  unless 
he  brings  a  regular  suit  to  supersede  the  order  by  establishing  his 
right.  The  case  of  Badri  Prasad  v.  Muhammad  Yusuf  (2)  is 
imother  authority  to  the  same  effect  and  we  were  also  referred  to 
XrUhndji  Vithal  v.  Bhdskar  Bangndth.{3)  The  defendant  has  not 
brought  any  suit  to  establish  his  right  since  his  objection  was 


(1)  I.L.R.,  4  Mad.,  307.       (2)  I.L.R.,  1.  All.,  381.       (3)  I.L.R.,  4  Bom.,  611. 
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VwUmauM  diBallcwad,  and  if  his  appeal  against  the  decree  in  original  suit 
huumAMA.  ^  regarded  as  suoh  a  suit,  it  failed.   The  order  paased 

on  hia  objection,  not  limmg  hmt  ^i^mtimosdihy  mteg^^ 
etboifB  him  now  from  setting  up  the  same  claim  or  objection  in 
this  anity  and  it  only  becomes  necessary  to  see  what  it  was  that  he 
set  up.  He  set  up  both  a  right  and  a  present  poaseasion  on  his 
own  aooount.  He  adimli  liiii  lie  ^miiot  now  set  ^  wfllm 
but  he  contends  that  he  can  put  forward  his  possession.  His 
vakil  oontended  that,  if  at  the  time  his  claim  was  dismissed  he  had 
been  twelye  years  in  adverse  possession — or  if  he  had  been  at  that 
time  some  years,  say,  im  m  Ammsfmth  mpMeoBioOf  wd  fi  he 
continued  in  possemon  after  the  <iiafni'««Al  of  titta  elaim  a  snffimit 
time  to  make  up  with  hi^  prior  possession  twelve  years,  then  he 
would  have  a  title  by  possession  notwithstanding  the  order  of  dis- 
missal. But  the  order  of  iliwmwil  ipiii  an  adjudication  agamst 
the  claimant  and  he  cannot  makeeaii|!MiaiteIying  oa  any  posiefi- 
aion  in  whole  or  in  part  prior  to  that  order.  The  terms  of  s.  246 
here  become  material  The  claim  is  to  be  disallowed,  if  it  appear 
to  the  satisfaction  of  the  Oovrfc  tiie  propeE||r  wm  m  fwimmm 
of  the  judgment-debtor  as  his  own,  or  of  his  tenants.  The  order 
was  therefore  an  adjudication  that  the  land  was  not  in  the  appel- 
lant's possession,  as  he  had  asserted  it  was,  and  we  feel  con- 
strained to  hold  that  it  is  net  a<M  open  to  him  to  aDMit,  miimilii 
opposition  to  that  declaration,  that  he  was  in  possession. 

Whether  it  is  still  open  to  the  respondent  to  bring  a  suit  to 
establish  his  right  is  a  question  which  need  not  now  be  consid^ed. 
In  B.  Krishna  Bm't  oflwe,  tibe  fttdMuw  ind  iMogM  his  suit 
within  the  year  allowed  to  the  objector  and  defendant^  but  it  was 
nevertheless  held  that  the  latter  eoidd  not  plead  his  ^ight,  though 
he  might  have  brought  a  suit  himself  to  establish  it. 

The  result  is  that  &e  eppeal'SMablie  ^njaaed,  aiid,<tt^^ 
it  seems  a  very  hard  case,  we  are  not^prepared  to  aajr  that  Mb 
should  not  follow  the  result  aoooosiiBg  lottiio  usiiil  rtfe. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  iluttusdmi  Ay^ar  and  Mr.  Justice  Mutchtns. 

KAMATgRTSHNAPPA  (Puasnn),  Atpbllart,  1888. 


ADINABiYANA  AND  0THSB8  (DEFENDANTS),  BeSPONDENTS.* 

Oitfii  Froc§dm$  Oode^  e.  317— ^Midmi  pwrchaaer^Strm^^r  to  the  tranMetim 
not  affected, 

Ia  a  foit  by  A  against  B  and  C  to  recover  land*  A  alleged  that  B  bonght  the 
Iftod  at  a  Court  sale  on  his  behalf.  B  did  not  contest  the  suit.  0,  who  did  not  daim 
uder  B,  pleaded  that  A  could  not  recover  by  reason  of  the  provisions  of  s.  317  of 
fl0tk)de  of  Oivil  Plrooedure : 

MMi  that  8<  817  only  enabled  the  certified  purchaser  and  those  claiming  under 
Inai^iQavuidarMiigenientsniade  with  him  in  the  nature  of  a  trust,  and  was  no  bar 
lo^tbasuit. 

This  WW  an  appeal  against  the  deoaree  of  E.  B.  Krislma 
|feff**w>3  Suboidmaie  Judge  of  Tiimeyellyy  reversing  the  decree  of 
mmtohandrdjryar,  Distriot  Minsif  of  Srivaikantam,  in  suit 
168^11882. 

The  plaintiff,  fidmikrishnappa  Ndyak,  sned  the  defendants, 
iian&tkymak  Pillai  and  seven  others,  to  reoovar  certain  land  and 
maoae  proflta. 

The  M6nnf  decreed  the  daim. 

Oil  aiqpeal,  the. Subordinate  Judge  reversed  this  decree. 

The  plaintiff  appealed  to  the  High  Court. 

Bhdshyam  Aypmgdr  and  KaUdna  Bdmayyar  for  appellant. 

Hon.  Fkibrmnanya  Ayyar  for  respcmdeuts. 

For  respondents  it  was  ccmtended,  inter  aUa^  that  appellant 
could  not  recover  by  reason  of  s.  317  of  the  Code  of  Civil 
Procedure^  inasmuch  as  in  proving  his  title  he  had  to  rely  on  two 
purohaaee  at  Oourt  sales  which,  he  alleged,  were  made  on  his  behalf 
by  the  citified  purchasers  therein,  who  were  also  defendants  in 
the  rait. 


•  Second  Appeal  142  of  1885. 
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Biiu-        The  Court  (Muttasdmi  Ayyar  and  Hutohins,  JJ.)  dfifirared  the 
V.  foliowing 

^ika!^"       Judgment     This  second  appeal  arises  from  a  suit  whioh  was 
instituted  by  the  appellant  to  reoover  possession  of  the  land  in 
dispute  from  the  respondents.    It  was  stated  in  the  plaint  that  the 
land  in  question  formed  part  of  a  one-third  share  which  belonged 
to  Dalavai  Eumaras&mi  Mudali  and  Atarfiniimipi  mflA^sgBfagMt 
EUan&yakampatti ;  that  their  tenants  purchased  the  third  share 
for  Es.  12,000  on  the  6th  October  1870,  but  that  only  four  of 
the  chief  men  were  the  ostensible  purchasers ;  that  out  of  the 
purchase  money,  the  tenants  contributed  but  Ba.  9|)0OO  ;  aiidrftat 
the  leading  men  mentioned  above  borrowed  Es.  3,000  bmsk 
Tinnappa  Ohetti  on  the  security  of  some  karisal  p^ja,  nanja, 
and  sewal  p6nja  lands.    It  was  further  alleged  that,  on  default 
being  made  in  the  repayment  of  Rs.  3,000,  tlie  areditorput  upiifi! 
mortgaged  property  to  sale  in  execution  of  the  decree  in  origiiidi 
suit  18  of  1873  on  the  file  of  the  Subordinate  Court  of  'Rnnevelly ; 
that  defendant  No.  6  bought  it  for  himself  and  the  appellant  and. 
obtained  possession ;  and  that  Mbsequently  botii  tiiffiifpQQ^ 
defendant  No.  6  held  poflMSedoii.   It  was  also  asserted  that  they 
borrowed  Us.  1,575  from  one  Murugappa  Chetti  in  connection  with 
this  purchase  at  the  Court  sale  ;  that  Murugappa  Chetti  obtained 
decrees  against  the  appellant  and  defendant  No.  6  lor  fii0>dslitdsif 
to  him  in  original  suits  204  of  1878  and  310  of  1877  on  the  files 
of  the  District  MAnsifs  of  Tinnevelly  and  Srivaikuntam ;  that  he 
transferred  those  decrees  to  the  husband  of  defendant  No.  7  and  to 
defendant  No.  8 ;  that  the  land  in  suit  togeiJiiSr  witkfidaMO&viiitt^ 
was  sold  in  execution  of  the  same  ;  that  in  pursuance  of  an  arrange- 
ment previously  made  with  the  appellant,  the  transferees  of  the 
decrees  purchased  the  land  at  the  Court  sale,  and  made  it  crrer  to  the 
appellant  on  receipt  from  him  of  what  was  duo  fa> '  t^*4iH      ^  >flww^ 
decrees  in  their  favour.  After  thus  averring  horn  he  acquired  an 
exclusive  title  to  the  land  in  dispute,  the  appellant  alleged  that 
respondents  Nos.  1  and  2  prevented  him  in  January  1881  from 
cutting  the  crop  raised  by  him  on  a  part  of  it ;  liatlfftnt  upoitisifl^ 
application  to  the  Magistracy  for  redress  f ailingyttlidfMBpondeiito 
illegally  dispossessed  him  of  the  whole.    It  appears  further  that 
110  chains  of  karisal  p^nja,  6  and  odd  kottais  of  nanja,  and  4aad. 
odd  chains  of  sewal  p6nja  were  purchased  froi&4ikd^Briimidafl^^^ 


Digitized 


:ed  by  ^P^^^^^^ 


VOL.  Tm.]  MADRAS  SEBIB8. 


513 


tbat  out  of  this,  34  chains  of  karisal'p&Qja^  nanja,  and  scYval  p^ja  Biiu- 
were  mortgaged  to  Tinnappa  Chetti ;  that  the  four  ostensible  pur- 
ehaflers  executed  sale-deeds  conyeying  the  remainder  of  the  land  to  ismiBX- 
the  several  tenants  who  contributed  Bs.'  9,000 ;  and  that  the  contri- 
Votion  was  made  only  by  those  tenants  who  held  karisal  p^ja 
in  proportion  to  their  several  holdings.  The  appellant's  case  was 
IhsA,  according  to  the  agreement  under  which  the  one-third  share 
was  purdiased,  the  purchase  money  was  to  be  apportioned  only  on 
110  chains  of  karisal  p6nja  and  the  sewal  p4nja  and  the  nanja 
lands  were  not  to  be  taken  into  account  in  assessing  the  price  on 
the  tenants,  but  they  were  to  be  distributed,  on  payment  pf  the 
whole  of  purchase  money,  among  such  tenants  as  cultivated  karisal 
ptoja  and  in  proportion  to  their  several  holdings,  and  that  conse- 
quently those  tenants  who  had  no  karisal  p6nja  to  cultivate  had  no 
interest  in  the  purchase,  and  those  who  owned  karisal  p6nja  lost 
flieir  light  to  the  land  in  suit4)y  the  auction  sale  which  was  the 
result  of  their  default  in  payment  of  the  balance  of  the  purchase 
moDey.  The  defendants  Nos.  6  and  8  disclaimed  all  interest  in  the 
land  in  dispute  and  acknowledged  the  appellant's  claim  to  it. 
Defendant  No.  7  did  not  appear  in  the  Court  of  First  Instance, 
nor  did  she  appeal  to  the  District  Court  from'  the  decree  of  the 
Distnet  M^nsif .  These  defendants  are  not,  th^fore,  made 
partieB  to  this  second  appeal. 

The  first  five  defendants,  who  are  the  respondents  before  us, 
leaisted  the  claim.   They  contended  that  they  had  occupancy 
lights,  and  that  the  appellant  was  not  entitled  to  eject  them  by 
Tiztoe  of  his  alleged  right  as  purchaser.   They  alleged  that  the 
original  i^greement  in  regard  to  the  nanja  and  sewal  p^nja  was 
that  the  prior  holders  were  to  continue  in  possession^  though  the 
purchase  money  was  to  be  contributed  solely  by  the  tenants  who 
owned  karisal  p^ja  ;  that  the  tirva  and  swdmibhogam  due 
thureon  were  to  be  appropriated  to  the  payment  of  the  assessment 
or  kattuguttagai  due  to  Government  on  the  one-third  share  to 
be  purdiased ;  and  that  the  surplus  or  deficiency  was  to  be  divided 
among  or  contributed  by  the  holders  of  karisal  p6nja.   As  to  the 
balance  of  purchase  money,  Bs.  3,000,  their  contention  was  that 
oat  of  110  chains  of  karisal  p6nja,  22  chains  were  owned  by 
ilieappellant  and  his  people ;  that  it  is  was  agreed  that  Bs.  3^000 
-WB0  to  be  a  charge  upon  those  chains  of  p6nja  land  only,  Bs.  9,000 
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R£mj^    hwag  oontcLbated  by  those  tenaata  who  held  88  chams  of  kanaal 
'^^^^^  p6aja ;  and  that  the  Court  aaki  on  wfaioh  the  appellant  zelied  ivBn^ 
^oo^J^*  not  binding  on  them^-firstj  because  they  were  the  result  i^^tka; 
appellant's  de&alt»  and  secondly,  because  the  mortgage  to  Tin- 
nappa  Chetti  was  not  authoased  by  the  terms  of  the  orii^nal 
agreement  between  the  tenii^^y&d  fte  foor  ostensible  pnidiaaen.y 
They  denied  also  that  the  appellant  was  ever  in  possession*  Issosft- 
were  raised  both  as  to  the  title  and  possession  set  up  by  the  appel- 
lant*  The  District  M4nsif  held  that  the  appellant  had  no  peaoefol 
possession ;  and  that  the  fanrosfat  to^tiia  cfipeUant  hy.  proosss 
of  Oourt  was  perhaps  only  i^KbolioaL   Be.  dmaad  Qy^  dma^ 
however  on  the  groimd  that  the  appellant  was  eatiiled  to-^smUh^r 
sion  by  virtue  of  his  title  as  purchaser. 

But  on  appeal,  the  SubordiBate  Judge  omstdesed  that,  whether 
the  appellant  had  actual  posssMon,  aaA  SMliposMsion  waamaipwl  . 
by  the  respondents,  was  the  only  question  he  had  to  determine, 
and,  concurring  with  the  District  Munsif  that  the  appellant  had 
&iled  to  prove  the  alleged  dispossession^  he  reTarsed  the  i/vssm 
of  the  District  Miinsif  and  dismisiiii  thi  tilt  witk  all  oosti. 

The  Subordinate  Judge  is  clearly  in  error  in  supposing  that  the 
appellant  chose  to  base  his  suit  on  an  aUeged  wrongful  disposaea-i 
sion.  The  appellant  no  donbt  iiflsuftil  'that  respondents  unlaws 
fully  took  possession  in  Mardi  1881,  baft  flwro  iaita*grc<BidriogA^- 
inference  that  this  was  a  possessory  suit.  Having  regard  to  the 
averments  in  the  plaint  as  to  title,  to  the  frame  of  the  pleadings^ 
and  to  the  issues  taken  by  the  parties,  we  see  no  reason  to  doubt 
that  the  appellant  relied  also  on  his  iiik  ]B;>«iippeii4af>  Ur  daiaaAa^- 
possession. 

The  learned  pleader  for  the  respondents  themselves  does  not 
endeavour  to  support  the  decree  iinder  appeal  on  the  ground 
gested  by  the  Subordinate  Judge.   Boiiii  obi^ends  Hs^  Hm^m^ 
ejectment  will  lie  against  the  respondents  who  have  an  noonpmgyL 
right,  and  secondly,  that  the   appellant  can  acquire  no  valid 
title  as  a  ben^mi  purchaser  under  s.  Ml  of  the  Code  of  Civil 
Procedure.   As  to  the  first  oontantlni  cihere  was  no  distaaot  isM»* 
raised  in  regard  to  occupancy  right  and  the  Subordinate  Judge 
has  not  recorded  any  finding  upon  it.    Though  iu  paragraph 
of  his  judgment,  the  District  Munsif  obsewra  casually,  while  dui*- 
cussing  the  evidence  of  one  Yaditdn  litqmga  Ffflaijthat  in  nni  nl>qi  % 
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snitsthe  tenants  in  the  village  were  deolared  liable  to  be  evicted,  it  BjCica- 
is  not  clear  that  the  respondents  had  their  attention  sufficiently  ""^^^ 
directed  to  the  question  by  a  specific  issue,  or  that  they  had  an  ABwiaX- 
opjwrtunity  of  producing  all  the  evidence  in  their  possession  to 
esteblish  their  allegation.   We  think  that,  even  if  the  contention 
is  well  founded,  it  would  still  be  necessary  to  remit  the  case  in 
order  that  a  specific  issue  might  be  framed,  and  a  definite  finding 
recorded  after  hearing  such  evidence  as  the  parties  to  the  appeal 
might  adduce. 

As  to  the  second  contention,  s.  317  does  not  render  a  bendmi 
pimchafle  at  a  Court  sale  void  ab  initio.  It  only  provides  that 
no  suit  shall  be  maintained  against  the  certified  purchaser  on 
tike  ground  that  the  purchase  was  made  on  behalf  of  any  other 
penon.  H  is  true  that,  in  the  case  before  us,  the  appellant  in 
making  out  his  title  has  to  rely  on  two  bendmi  purchases,  viz., 
the  purchase  alleged  to  have  been  made  by  defendant  No.  6  for 
himself  and  the  appellant  in  suit  18  of  1873,  and  the  ptirchase 
alleged  to  have  been  made  by  defendant  No.  8  and  the  husband  of 
defendant  No.  7  in  pursuance  of  a  pre^ous  arrangement  made 
with  the  appellant.  But  it  must  be  noted  that  defendants  Nos.  6 
and  8  disclaimed  all  interest  in  the  land  in  suit  and  admitted  ihe 
appellant's  right,  while  defendant  No.  7  did  not  appear  and 
resist  the  claim  in  the  Court  of  First  Instance,  and  did  not  appeal 
from  ihe  decree  of  that  Court  in  favour  of  the  appellant.  It  must 
abo  be  observed  that  the  respondents  do  not  daim  under  the 
defendants  6 — 8  or  any  of  them.  As  we  understand  it,  the  effect 
of  8.  317  can  only  be  taken  to  be  ^to  enable  certified  purchasers 
and  those  claiming  under  them  to  avoid  any  arrangement  made 
with  tiiem  in  regard  to  the  purchase  in  the  nature  qf  a  trust.  We 
flet  aside  the  decree  of  the  Subordinate  Judge  and  remand  the 
ease  for  disposal  with  reference  tothe  foregoing  observations.  The 
eosts  of  the  second  appeal  mil  be  costs  in  the  cause. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  HutchiM, 
1886.  SONACHALA  (Plaiktiff),  Appellart, 


April  15. 
July  6. 


and 

MANIEA  (Dxramjin)^  Bwompn.* 


L /  Jl^C^*^     y         By  an  agreement  between 8  and  H,  meralmof  fiw  fltnSb'Biiidi  badly,  ft  w 

/  urranf^fd  that  certain  immovable  property  dedicated  to  diMililjle  TUes  Iry  Hb 

family  should  bo  managed  by  M,  subject  to  the  BapemMi  of  8^  and  that  X, 
should  render  accounts  to  S  and  observe  certain  other  oanditioniL  B  raed  M 
in  the  Court  of  the  Disbrict  Mdnsif  and  prayed  far  %  decne  lor  fte  xvBumlef  X 
as  maoager  and  for  the  appointing  of  himiatf  aa  miniigfH'  of      piu|teit> . 

M  objected  that  the  Court  had  no  jurisdictiasSi  llMliae  the  property  exceeded  In 
value  the  pecuniarj'  limits  of  the  jurisdiction  of  tlia  IMrict  Munaif  a  Court  as  fixed 
by  8.  12  of  the  Madras  Ci\'il  Courts  Act,  1873  : 

RM^  that  S  was  not  entitled  to  sue  for  tho  ranoval  of  M  without  pnymg  f<* 
liifl  ejectment  from  the  p^^perfy,  and  fliali  aa  fha  property  eoEoeoAed  tii'  "tift 
Bs.  2,600,  the  District  M^nsif  bad  no  jiaiadlfltioB, 

This  was  an  appeal  from  the  decree  of  D.  Buick,  District  Judge 
of  Nortli  Areot,  confirming  the  decree  of  V.  Subnuuauya  Sastiii 
District  Miinsif  of  Vellore,  in  suit  455  of  1888. 

The  facts  neceBSoiy  for  the  purpose  of  this  report  appear  from 
the  judgments  of  the  Court  (Mtrttoflfimi  Ayyttr  and  HnlolmQp^ 

JJ.)-  :  \1 

Sddagopdchdrf/ar  for  appellant. 
Mr.  Suhramanyam  for  respondent. 

MuTTtsAMi  Ayyar,  J. — The  appellant  is  the  son  of  the 
respondent's  paternal  uncle.  Their  ancestors  founded  a  choultry 
at  Vellore  and  left  it  under  the  management  of  their  family. 
In  1874  there  was  litigation  in  legatdf  to  the  managemeiBt, 
but  it  teniiinated  in  a  oomproi^fie.  The  special  regulations 
estaljlished  by  this  compromise  were  (i)  that  respondent  should 
continue  in  management,  but  subject  to  appellant's  superviaon; 
(ii)  that  respondent  should  keep  up  the  choultiy  as  it  was 
without  altering  its  form;  (iii)  that  be  should  apply  the  inoome 

to  such  charitable  purposes  as  fixe  ocMmeoted/with  the  instit^tiaD^; 

 .  •  ^  

•  Second  Appeal  42  of  IM.  u  '^V  ^ 
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(iV)  that  he  should  render  acoountB  every  year  to  the  appellant ;  Som/ohaia 
(▼)  that  the  surplus  inoome,  if  any,  should  be  allowed  to  aocu-  itaI^a. 
mulate  and  be  invested  in  the  joint  names  of  the  appellant  and 
the  respondent ;  and  (vi)  that  if  the  respondent  was  guilty  of  any 
breadi  of  duty,  he  and  the  appellant  should  nominate  oertain 
arbitrators  and  abide  by  their  decision.  The  plaint  stated  that 
respondent  infringed  those  regulations  by  altering  the  western 
Yorandah,  the  western  haU,  and  the  southern  verandah  of  the 
ohoultiy  so  as  to  convert  them  into  shops,  by  applying  to  his  own 
use  the  rent  received  for  those  shops,  by  not  managing  the  chariiy 
well  and  misappr^riating  its  income  for  his  own  benefit.  '  It 
next  recited  that  the  appellant  intended  to  institute  a  fresh  suit 
in  regard  to  the  income  which  had  been  misappropriated,  and  that 
respondent  was  called  upon,  but  without  success,  to  nominate 
arbitrators.  It  then  prayed  for  a  decree  for  the  respondent's 
removal  from  management,  for  the  appellant's  appointment  as 
BBmager,  and  for  the  removfA  of  the  new  buildings  by  the 
respondent,  or  for  the  payment  by  him  of  Bs.  20  to  enable  the 
iqppellant  to  remove  them.  The  respondent  pleaded,  inter  alia^  that 
the  appellant  was  bound  to  obtain  the  relief  asked  for  in  this  suit 
by  executing  the  decree  in  original  suit  404>of  1874  on  the  file 
of  the  District  M^if  of  Ohitt^r,  and  that  the  suit  was,  there- 
fore, barred  by  s.  244  of  the  Code  of  Civil  Procedure,  and 
that  by  the  terms  of  the  decree  in  original  suit  404  of  1874  the 
appellant  was  not  entitled  to  institute  this  suit,  but  was  entitled 
only  to  compel  the  respondent  to  submit  to  arbitration.  At  the 
first  hearing  he  pleaded  orally  to  the  jurisdiction  of  the  District 
]{Msif,  and  contended  that  the  value  of  the  choultiy,  and  the 
endowment  of  which  the  appellant  claimed  ix>  be  appointed  as 
manager,  was  over  Bs.  3,000.  He  also  traversed  'the  averments 
in  the  plaint  in  so  far  as  they  imputed  to  him  mismanagement| 
miflappropriation  and  a  dereliction  of  duty  in  violating  the  terms 
of  the  razindma. 

As  the  appellant  did  not  claim  possession  of  the  choultry  and 
its  endowment,  another  question  raised  for  decision  in  this  suit 
was,  whether  he  was  not  debarred  from  asking  for  a  declaration  of 
JboB  right  to  management.  The  District  M6nsif  held  that  the 
appellant  was  not  entitled  to  a  declaratory  decree  imder  s.  42  of  the 
l^eoifio  Belief  Act,  that  under  the  terms  of  the  razin&ma  decree, 
the  appellant  was  bound  to  demand  specific  performance  of  the 
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SoxicHALA  agreement  to  refer  the  matters  in  dii^ute  to  arbitration,  and  that  he 
Manika.  (District  MAnsif)  had  no  jurisdiction  to  entertain  the  suit  inas- 
muoh  as  the  choultry  and  its  endowment  were  over  Ks.  2,500  in 
value.  In  appeal  the  Judge  ooncurred  with  the  District  M&osif 
that  the  appellant  had  no  right  to  a  mere  declaration  of  his  right 
of  management. 

It  is  urged  in  second  appeal  that  none  of  the  objections  taken 
to  the  suit  are  well  f  oimded,  and  that  the  appellant  is  entitled  to  a 
decision  on  the  merits.  Our  attention  was  also  drawn  to  Govin- 
dan  Namhidr  v.  Krishnan  Nambidr.{l)  The  question  referred  in 
that  case  for  the  decision  of  the  High  Court  D^as,  whether  a  suit 
for  deposing  a  kamavan  from  management  and  for  appointing 
the  plaintiff  in  his  stead  was  governed,  when  the  tarwad  was 
possessed  of  movable  and  immovable  property,  by  dL  5  of  s.  7 
of  the  Court  Fees  Act  in  the  case  of  immovable  property,  and 
by  cl.  3  of  that  section  in  the  case  of  movable  property.  The 
High  Court  decided  that  the  claim  for  the  removal  of  a  kamavan 
wtkB  incapable  of  valuation  and  ought  to  be  dealt  with  to  pax- 
poses  of  Court  Fees  under  s.  17,  cl.  6  of  the  seocmd  aohedule» 
and  it  observed  that  it  would  be  erroneous  to  value  suoh  claim  as 
if  it  were  a  claim  for  possession  of  land,  for,  the  possesaion  of  the 
property  is  throughout  in  the  tarwad  and  »  fiot  affected  liy  a 
change  in  the  person  who  fills  the  office  of  manager.  In  that  case 
both  the  karnavan  and  the  anandravan  were  beneficiaries,  and  in 
one  sense,  the  possession  of  either  was  the  possession  of  both, 

,  whereas  in  the  case  now  before  us  neitbeor  tiie  appellazii^  not  tfe 

respondent  is  a  beneficiary  and  the  possession  of  the  one  cannot  be 
treated  as  the  possession  of  tlie  other.  Having  regard  to  s.  3 
of  Act  II  of  1882,  which  is  only  declaratory  of  the  prior  state  of 
the  law  as  to 'the  nature  of  a  trusty  a^  tapilee  must  be  talsoa  in 
'  law  to  be  the  owner  of  trust  property,  but  aabject  to  an  obligation 
annexed  to  his  ownership  and  arising  from  a  confidence  reposed  in 
him  and  accepted  by  him  as  such  owner  for  the  benefit  of  the 
beneficiary.  A  suit,  therefore,  for  removmg  &  trustee  in  posaeflrion 
and  for  appointing  the  plaintiff  in  his  stead  and  glacing  him  in 
possession  of  the  trust  property  "Wast  be  treated,  for  purposes 
Court  Fees,  in  the  absence  of  a  special  provision  of  law,  as  a  suit 
falling  under  s.  7  of  the  Court  Fees  Act.  It  may  be  tiift 
the  obligation  ^ii^^Tlo  the  t^wtmsbxp  tmim  tito 


(1}  I.L.B.,  4  Kftd.,  l4Sk  . 
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position  of  a  trostee  analogous  to  that  of  a  manager  or  office*  QmicBXik 

bearer,  but  it  seems  to  me  only  to  furnish  a  ground  for  assessing  HakIxa. 

the  appellant  or  the  respondent  pei^sonally  with  the  costs  of  the 

litigation  according  as  the  snit  is  TOxatious  or  well  founded.  In 

this  view  the  appellant's  omission  to  ask  for  possession,  which  he 

18  bound  to  do  if  the  respondent's  misfeasance  injures  the  interests 

of  the  charity  as  alleged  by  him,  must  be  taken  to  be  an  attempt 

to  evade  the  Stamp  law  and  to  eject  the  respondent  by  obtaining 

a  declaration.   The  Judge  is  therefore  right  in  refusing  to  make 

flie  declaration  sought  for  in  this  suit  in  which  possession  of  the 

trust  property  was  not  claimed,  and  in  my  judgment  such  refusal 

is  in  accordance  with  the  views  expressed  by  this  Court  in  Chocka" 

Kngapeshana  Naieker  v.  Achiyar.{\)   It  is  true  that  in  the  plaint 

there  is  no  -pmjer  for  a  mere  declaratory  decree,  but  on  the  other 

hand  there  is  a  prayer  for  some  consequential  relief,  if  not  for 

possession,  and  that  this  circumstance  affords  colour  for  the 

contention  that  s.  42  of  the  Specific  Eelief  Act  has  no  application. 

But  still  the  suit  must  be  treated  as  one  undervalued  for  evading 

the  Stamp  law  and  instituted  to  recover  property  of  which  the  value 

is  in  excess  of  the  jurisdiction  of  the  District  Mdnsif.  This 

second  appeal  must,  therefore,  faQ  and  is  dismtlssed  with  costs. 

HirrcHiNs,  J. — ^The  Courts  below  have  erroneously  described 
the  suit  as  one  for  a  mere  dedarationi  brought  under  s.  42  of  the 
Specific  Belief  Act.  It  is  a  suit  for  the  removal  of  a  manager, 
for  the  appointment  of  plaintifE  as  manager,  for  the  removal 
of  new  bmldings  and  so  forth.  I  agree,  however,  that  the 
pUiTiiSff  was  not  entitied  to  ask  for  the  removal  of  the  defendant 
and  his  own  recognition  as  manager  without  adding  a  prayer  for 
the  defendant's  ejectment  from  the  property,  which  was  certainly 
in  the  defendant's  possession  as  against  and  exclusive  of  the' 
plaintiff  under  the  terms  of  the  agreement  between  them. 

I  am  also  of  opinion  for  the  same  reason  that  the  suit  must  be 
valued  according  to  the  value  of  the  property,  and  as  it  is 
admitted  that  the  value  of  the  property  exceeds  Bs.  2,500,  the  suit 
was  improperly  brought  in  the  Mi&nsif  s  Court.  The  second 
appeal  must,  therefore,  be  dismissed  with  costs. 


(1)  I.L.R.,  1  Had.,  40. 
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PRIVY  COraCIL. 
r.c  •        PITTAPl^  BAji.  (Deeekcant's  Bsnasssuxxvi^  Ms^^iS^ 

1885.  •  *  '  , 

February  25.  and 


^\  SURIYA  RATI  aot  othbes  (pLAumFre),  Bbsfohdqto. 

r  [On  appeal  from  the  HigliCbart^^ 

hu^/.  :i3.  Seotion  7  of  Act  Vm  of  1859  reqtiirdd  tlmi  em^^  anK  diooU 

^  I  °^       claim  arising  out  ol  the  cause  of  action,  meaxiiiig  the  whole  of  tiie  'dum 

,^  uri-iii:,'  out  of  the  cause  of  action  upon  which  the  suit  was  brought,  not  tiiat 

Z/l  JiAi^ »  /'^  *  /*-  everj'  suit  should  include  every  cause  of  action,  or  every  daim,  whudi  the plaisiff 

^ji         /   .  had  agaittflt  the  defendant. 

^jr^       '  Accordingly,  where  a  plaintiff  had  sued  to  obtain  hiB  share  of  an  e8iateialnd« 
in  consequence  of  having  been  wrongfully  dispossessed  by  the  defendant,  whqmhe 

n  4^ ^/^l^  7 ^^^'"^'^^''^^'^^  I'l' '^"it  Mied  for  his  share  of  personal  property,  being  entitled 
to  both  under  a  will,  it  was  held  that  tho  snbsetjuent  suit  was  not  baxred  by  ntm 

X  /  /^^«          ^  non-claim  in  the  prior  one.   The  chdm  ia  roipeat  nf  l&e  iiwiiwiiftj  Ittd Ht 

X/    I         I  ^  V  ^^^^                      ^  action  which  ezicted  In  ocmequeDoe  o<  ti»  magfil 

^7  y  /U-^A^  y  dispossession ;  the  case  wa$  not  like  one  of  f2ie  cfOiimiwu  of  fierml  ihiiiei;4ai 

*"  tlio  c;iusrs  of  action  were  distinct — MwmtJm  Smhor  JShihmm  v.  ^ftuNMoowow 

^  referred  to. 

y      ^  Appeal  from  a  decree  (I9th  March  1880)  of  the  High  Court, 

7^  i.  ^^  S  /1U  modifyiiig  a  decree  (26th  February  1876)  of  tib  Dirtriot  Jii^ 

rj/f.Z^/jt^i  ofGodavari. 

1/  Tho  question  raised  by  this  appeal  was  whether  a  suit  for  a 

share  in  money,  jewels  and  other  personal  property  broTight  by  the 

C/.y  y  /   ^respondents  in  1875  against  a  defen&nt  (iiorr'i^dim^^ 

^    ^4  appellant),  against  whom  tliey  had  obtained  a  decree  in  1874,  ib 

'^U        ^    respect  of  a  mitta,  of  which  they  alleged  themaelYes  to  have  been 
2^  2^7    dispossessed  by  the  defendant,  was  Iman^  If^' tile  o  d 

^   ^       *      I '     s.  7  of  Act  Vin  of  1859,(2)  the  phdnW  tito  to  bofli 
.  7S<       ^  originated  in  the  same  way. 

^^v-  —   ■   — 

*-  r>'rs(nt :  LuuD  Blackburn,  Sih  B.  Pbaoock,  Sgt     Qwam%  fe  IL  Omm^ 

'.y>   i1 //  and  .Silt  A.  Hojihoise. 

/p  HiL  P  (I)  11  M.I.A.,  5.);]. 

^       ^     .  ('2)  That  aeetion  on;H  tod  as  follows: — "Every  suit  shall  include  tho  whole  of 

the  cbtim  avibing  out  of  the  cause  of  action,  but  a  plaintiff  may  relinquish  any 
portion  of  his  claim  in  order  to  bring  tho  suit  within  the  jurisdiction  of  any  oont 
If  a  plaintiff  relinquish  or  omit  to  sue  for  any  portion  of  hijicla&a,a  «iullOittk0 
portion  so  relinquished,  or  omitted,  shall  not  aikirmil^,]^  BoMmai/* 

See  tho  corresponding  enactments  in  X  ol  1877,  s*  ^"iul  XIV  of  1882,  s.41. 
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B&jd  Niladri  B&u  of  Pittap^  died  in  the  year  1828^  leaving  Pittap€b 
a  widow,  Bhdvayyammd,  and  two  sons,  E4jd  Edu  Venkata  Surya 
and  R&j&  Kmnara  Mahipati  Venkata  Edn,  since  deceased,  leaving  SubiyaK^u. 
ifisoe ;  he  also  left  a  daughter,  VeUanki  Lakshmi.  The  sons  of 
the  younger  of  the  two  brothers  above-named  were  plaintiflfe  and 
respondents  on  this  record;  and  their  aunt,  VeUanki  Lakshmi, 
was  originally  the  defendant.  She,  however,  having  died  in  June 
1883,  while  this  appeal  was  pending,  was  represented,  on  revivor, 
by  Gangddhara  E4md  Edu,  titular  Edjd  of  Pittaplnr,  the  son  of 
Rdjd  Venkata  Surya,  the  elder  of  the  above  brothers. 

Bhdvayyammd  in  1835,  after  her  husband's  death,  purchased  a 
mitta  named  Paliv^la ;  and  in  1841  another  mitta  named  Vira- 
yaram.  Before  her  death,  which  occurred  in  1870,  she  made  her 
will,  leaving  Virdvaram  to  the  present  plaintiffs  and  Paliv^la  to 
Vellanki  TjakRhmi.  She  also  directed  that  her  personal  property 
should  be  divided  into  two  parts,  giving  one  share  to  the  former 
and  the  othe^  to  the  latter. 

After  her  death  the  plaintiffs  applied  for  the  registration  of 
the  mitta  of  Virdvaram  in  their  names  under  Eegulation  XXV  of 
1802,  but  they  failed,  Vellanki  Lakshmi  obtaining  registration 
in  her  name  on  the  8th  July  1872.  The  jKiaintiffs  in  the  same  . 
year  instituted  a  suit  to  set  aside  the  registration  and  to  obtain 
possession  of  the  mitta,  obtaining  a  decree  which  was  maintained 
by  the  High  Court  on  16th  July  1874. 

On  the  14th  May  1875,  the  plaintiffs  instituted  this  suit, 
prajring  an  accoimt  of  money,  jewels,  and  other  property,  which 
had  belonged  to  Bhdvayyammd. 

The  defence  was  that  the  suit  was  barred  under  s.  7  of  Act 
VI I  i  of  1859,  by  reason  of  the  property  being  claimed  under  the 
same  title  as  that  which  was  the  subject  of  the  suit  instituted  in 
1872,  from  which  it  had  been  omitted.   It  was  also  alleged  that  * 
the  property,  with  certain  exceptions,  belonged  to  the  defendant. 

The  District  Judge  dismissed  the  suit  as  to  so  much  of  the 
claim  as  was  brought  for  a  specified  share  of  property  bequeathed 
by  Bhdvayyammd.  He  held  that  the  whole  foundation  of  the 
daim  in  respect  of  this  proyrty  was  the  will,  which  took  effect  on 
her  death  in  1870 ;  and  that  the  daims,  in  the  suit  of  1872  for  the 
mitta,  and  in  the  present  suit,  arose  out  of  the  same  cause  of 
aotion«*in£ringement  of  title  under  the  will.  This  claim,  accord- 
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FmrAF«m  inglj^  if  tenAble,  ought  to  liave  been  included  in  the  former  suit ; 

SriiTAlUu.^ctYmof  1859. 

On  appeal  to  the  High  Court,  a  decree  was  made  on  3 1st  July 
1878,  reversing  the  above  decdeion  and  remanding  the  suit  for 
tzial,  upon  imam  xdfiBg  qjmiikm  mM  whiMm  ^ 
the  plaxntiffs  had  a  lif^  to  diare  in  the  .personal,  ptopertj  oi 

Bh&vajryammA  ;  and,  if  bo,  what  that  property  was. 

The  sucoessor  in  office  of  the  District  Judge,  who  gave  jadf» 

ntim  I  and  also  returned  findings  as  to  tke  pcopeitf  of  BMvqr- 

yanunfi. 

The  defendant  having  filed^  on  the  22nd  March  1879,  ha 
memorandimi  of  ohjeoticms,  tlie  Tftgh  Ooaii'flimet  and  EanaD, 

J  J.)  gave  final  judgment  on  the  whole  case,  altering  the  decree 
of  the  District  Judge  and  holding  that  the  plaintiffs  were  entitled 
to  a  half  share  in  such  of  the  property  claimed  as  was  specified  in 
fheir  decree.  8o  mmSk  of  their  judgment  as  relatoi  to  tihdf 
reasons  for  holding  s.  7  to  be  inapplicable  was  as  foUoiia : — 

"  Plaintiffs  had  for  some  time  been  in  quiet  possession  of  the 
mitta  of  Virdvaram'  imder  the  will,  when  a  tortious  act  of  the 
defendant  in  respect  of  the  mitta  dvdvf  Aem  to  a  suit  to  set  aside 
the  effect  of  that  tortious  act,  wllioli  <^perated  as  a  oonstructive 
dispossession.  No  doubt,  in  consequence  of  the  defence  set  up  it 
became  necessary  for  plaintiffs  to  give  evidence  of  the  will,  the 
exeoution  of  wMoh  defendant  denied.  But  &e  right  and  its 
infraction,  not  the  ground  of  origin  of  tins  right  and  its  infraction, 
constitute  the  cause  of  action,  the  cause,  not  the  cause  of  the 
cause.  In  suit  No.  12  of  1872,  possession  imder  the  will  and 
wrongful  invasion  of  that  possesBicm^  Bot  ibe  wQl  itoelf  and 
wrongful  challenge  of  the  validity  of  the  wSl^  oonstitoted'tiie  oauss 
of  action. 

"  Tins  view  is  supported  by  the  opioions  of  the  Judges  of  the 
High  Court  of  Judicature  in  England  in  Vaughm  Weldomy{l} 
which  followed  the  carefully-considered  decision  in  Jacksm  v. 
Sjnttallf{2)  in  which,  after  consideration  of  all  the  previous 
authorities,  it  was  held  that  the  act  on  the  part  of  the  defendant, 
whioh  gives  the  plaintiff  bis  cause  cl  ijwnflaint  is  the  cause  of 


(1)  L.K.,  10  CP.,  47. 


(8)  LA,  §  CP., 
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aotum  mthin  the  meamng  of  the  Common  Law  Frooedore  Acts.  PnrAPihi 
Several  other  oases  were  referred  to  by  Mr.  Johnstone,  viz., 
Mathoormohun  Mundul  v.  Khemunkwrre  Dosaee^Q)  Kooer  Oolab  B^^mABlv, 
Bmg  V.  Boo  Eurun  8ingy{2)  Ndrdym  Bdbdji  y.  Pdndurang 
-Mimelumdrafi^)  Rao  Kurun  Sing  v.  Namb  Mahomed  Fyz  AU 
Khan^{4)  the  judgment  in  DeSouza  v.  Col€8,(5)  whioh  are  all  in 
aocordanoe  with  this  view.  The  oause  of  action  in  the  former  suit, 
therefore,  was  the  wrongful  registration  of  the  mitta,  and  from  the 
nature  of  the  ease  is  obviously  not  the  same  as  the  cauife  of  action 
in  the  present  suit  as  to  the  share  in  the  personal  property  of 
Bhivayyammd." 

On  this  appeal,  Mr.  /.  F.  Leithj  Q.O.y  and  Mr.  B.  V.  Boyne, 
for  the  appellant,  argued  that  the  causes  of  action,  as  well  as  the 
title,  in  regard  to  both  the  real  and  personal  estate  bequeathed 
to  the  respondents  had  been  correctly  held  by  the  first  Court  to 
be  identioaL,  The  main  question,  as  to  both  classes  of  property,  was 
whether  they  passed  by  the  will,  and  the  possession  of  both  had 
been  withheld.  Beference  was  made  to  Sihha  Rdu  v.  Rdma 
Bduj{%)  and  to  Moomhee  Buzloor  Buheem  v.  Shumsoonnissa 
BegwnjiT)  where  the  test  for  determining  whether  s.  7  was  appli- 
cable was  explained  in  the  judgment.  • 

The  following  was  referred  to  in  the  judgment,  at  page  605, 
in  the  latter  case : — Their  Lordships  think  that  the  correct  test 
in  all  cases  of  this  kind  is  whether  the  claim  in  the  new  suit  is,  in 
fact,  founded  on  a  cause  of  action  distinct  from  that  which  was  the 
foundation  of  the  former  suit,  and  they  have  accordii%ly  considered 
whether  the  present  suit  can  be  maintained  on  that  ground." 

Mr.  J.  D.  Mayne  and  Mr.  Q.  P.  Johmtone,  for  the  respondents, 
were  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by  * 

Sir  B.  Pbacock. — ^Upon  the  several  questions  of  fact  which 
werelradsed  in  this  suit,  there  are  two  concurrent  findings.  As  to 
one  portion  of  the  claim  there  is  the  finding  of  the  Court  which 
tried  the  case  in  the  first  instance ;  and  as  to  the  other  portion 
there  is  the  finding  of  the  Court  which  tried  the  case  upon 

(1)  6  W.R.,  C.B.,  182.  (2)  10  B.L.R.,  1. 

(3)  12  Bom.  H.O.B.,  148.  (4)  14  M.I.A.,  187. 

(5)  3  MJB.C.  E.,  384  (at  p.  414.)  (6)  3  M.H.C.B.,  376« 

(7)  11  M.I.A.,  661. 
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FrrtATtn   lemancL   The  High  Court  ocmoimed  with  those  refipeotiye  imdin^. 

It  is  contended,  howen^  ihttt  tibe'Sgh  Oomt  tibmw  onus  of 
proof  upon  the  defendant,  whereas  it  ought  not  to  h^TO  been  so 
thrown.  But  the  Court  did  not  throw  the  onus  upon  the  defend- 
ant as  a  matter  of  law,  but  megdj  in  drawing  their  own  oonclu- 
sions  from  the  evidence  QpM  MMm  oi  iMt 

Their  Lordships  see  no  reason  to  think  that  the*  High  Court 
erred  in  point  of  law,  or  in  point  of  fact,  in  arriving  at  oondusions 
similar  to  those  which  had  been  eome  to  bj  the  Ccmrts  below. 

The  onlj  remaining  qnmttm  ftm  U  ftfks&at^  by  man  of  tiie 
non-claim  in  respect  of  the  personal  propei-ty  in  1872,  when  the 
action  was  brought  in  respect  of  the  estate  called  Yir&varam, 
the  plaintifEs  were  by  g.  7,  Act  VUI  of  1869,  pzeduded  in 
1875  from  bringing  this  aetiiRi  m  mnp&db  of  tiie  pmnbal  property. 

Their  Lordships  are  of  opinion  that  the  claim  in  respect  of  the 
personalty  was  not  a  claim  falling  within  s.  7  of  Act  Vlli 
of  1859.  That  section  does  not  say  that  ev^  anit  shall  indnde 
every  cause  of  action,  or  evevy  daim  idUoh  the  party  has,  hot 
"every  suit  shall  include  whole  of  the  claim  arising  out  of  the 
cause  of  action" — ^meaniug  the  cause  of  action  for  which  the  suit 
is  brought.  The  claim 'in  m^ect  of  the  perscmalty  was  nofc  t 
claim  arising  out  of  the  cause  ol  aotion,  whisli  existed  in  ocnm^ 
quence  of  the  defendants  having  impfoperly  turned  the  plaintifis 
out  of  possession  of  Yirivaram.  It  was  a  distinct  cause  of  aotion 
altogether,  and  did  not  arise  at  dl  out  of  the  other.  It  is  not  like 
the  case  of  one  convernim  of  several  thsnga.  There  the  act  of 
conversion  of  the  several  things  is  one  cause  of  action,  and  yon 
cannot  bring  an  action  for  the  conversion  of  one  of  the  things,  and 
a  separate  action  for  the  oonveision  of  another.  The  oonversian 
of  the  whole  is  one  claim  and  one  cause  of  action. 

The  case  which  Mr.  Dof/tfe  cited  from  the  11th  Moore's  Indian 
Appeals,  page  653,  decides :  That  the  correct  test  is,  whether  the 
claim  in  a  new  suit  is  in  feet  founded  on  a  cause  of  action  distixiGi 
from  that  which  was  the  fotmdiisition  of  ihB  former  suit.^'  Their 
Lordships  are  of  opinion  that  the  claim  in  respect  of  the  personalty 
was  founded  on  a  cause  of  action  distinct  £rom  that  which  was  the 
foundation  of  the  former  suit* 

For  the  above  reasons^  their  Lordships  axe  of  opinion  that  the 
plaintiff  was  not  barred  by  s.  7  bm  maintaining  his  praenl  ^ 


Digitized  by  Google 


voii.  vm.] 


HADBAB  SERIES. 


525 


0iiit,  and  they  will,  therefore,  humhly  advise  Her  Majesty  to  PmAFfe 
affirm  the  judgment  of  the  High  Court,  and  to  dismiss  Ihis 
ajj^peal.   The  appellant  must  pay  the  costs  of  this  sppeel.  Surita  B£i 

Solioitors  for  the  appellant — Cobbold  8f  Woolley. 

Solicitors  for  the  respondent — Burton^  Yeatea,  Eart^  &  Burton. 


PRIVY  COUNCIL. 

and 

THE  SECEETARY  OP  STATE  FOE  INDIA  IN  COUNCIL 
(Dependant). 

[On  appeal  from  the  High  Court  at  Madras.] 
Limitation  Act  XV  of  1877,  9.  10 — Allogaiion  of  holding  in  trust. 

By  Act  XV  of  1877,  s.  10,  where  property  has  become  vested  in  a  person  in 
trust  for  a  specific  purpose,  a  suit  to  follow  such  property  in  his  hands  is  not 
tarred  by  lapse  of  time. 

Acting  under  Regulation  V  of  1804,  the  Oourt  of  Wards  took  charge  of  an 
io^artihle  sam£nd4rf,  on  the  death  of  the  zamSnd&r,  leaving  minor  sons,  of  whom 
ttie  ddest  was  afterwards  recognized  as  heir  and  received  possession  on  attaining 
Ibn  age.  Upon  a  subsequent  adjudication  of  forfeiture  against  him  under 
Begolfltioii  Vll  of  1808,  the  Government  obtained  possession  of  the  samfnd&rf : 

Hdd,  that  the  (Government  was  not  placed  in  the  positkm  of  a  person  in  whom 
peoperty  had  become  vested  for  a  specific  purpose,  and  that  the  above  section  was 
not  applicable  to  prevent  the  operation  of  the  law  of  limitation  under  XV  of  1877, 
viikih  barred  the  suit  brought  by  another  of  the  sons,  alleging  title  to  the 
aamind&rf. 

Appxal  from  a  decree  (Slat  Maroh  1882)  of  the  High  Court  in 
itB  original  jnrisdiotion. 

The  suit  out  of  whioh  this  appeal  arose  was  brought  in  Deoember 
1879  against  the  Secretary  of  Statb  for  India  in  Counoil,  in  refer- 
ence to  the  receipt  by  the  Government  of  Madras  of  the  revenues, 
SB  they  had  accrued,  of  the  impartible  zamind&ri  of  Pdlkonda, 
one  of  the  hill  zaminddns  of  the  Yizagapatam  district.  This 
«anind&ri  came  into  the  possession  of  the  Government  in  1835,  as 
the  result  of  forfeiture,  upon  the  conviction,  under  Regulation  VII 
of  1808,  of  the  last  zamindir,  the  elder  brother  of  the  plaintiff. 

*  Jhretmt :  Lord  Blackbubn,  Sib  B.  P.  Collibb,  Sib  B.  Oovch, 
AND  Sib  a.  Hobhovsb. 


P.O.  • 

1885. 
Harch  12  & 
13. 
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YuiAi/ia*      The  samincUri  being  outside  the  local  limits  oi  the  ordinBiy 
original  jorisdiotiony  the  pUintifl  ooold  not  prooeed  tlwrein  for 
'rmMBBOM'  poaaeesion  of  the  estate  witboataaoritarv^ 

TAKT  OF  * 

8TAn  worn  His  suit  was  aooordingly  brought  only  §ot  m  aooount  of  Om 
Cojnm!.    revenues  xeoeived  from  the  zamindari. 

The  plaint  alleged  that,  on  the  death  of  Yenkatapalhizisii^  ^ 
late  zamind&r,  in  1828,  laaevittf  time  soiis^  of  wbrnn,  the  photift 

was  the  only  legitimate  one,  the  latter  became  entitled  to  succeed 
him ;  that  the  zamindiri  coming  under  the  management  of  the 
Court  of  Wards,  atrust  was  created,  and  the  plaintiffs  title  should 
have  been  recognized;  Sjumaeisiv  howem,  eMast  of  tiie 
three  sons,  was  wrongly  reooguized  as  successor;  that,  on  the 
conviction  of  the  latter  under  Regulation  Vll  of  1808,  the  Gov- 
ernment assumed  possession  of  the  zamindAri  and  had  retained  it, 
the  plaintiff  remaining  a  Btele*ftiiOBjp|f  ^iri^  1884.  He  elasmed 
an  account  of  the  rents  and  pxoAti  hm  ^  29th  September  1888^ 

with  interest. 

The  defence  on  behalf  of  the  Secretary  of  State  was  that 
Kurmar&zu  had  been  properly  recognized  40  heir,  ^Aether  of 
legitimate  birth  or  not,  either  at  being  heir  by  law  (the  fani^ 
being  Sudra),  or  by'  family  custom,  or  as  having  been  selected  as 
heir  under  a  family  arrangement ;  secondly,  that  the  forfeiture  bf 
order  of  the  Governor  in  Oounoil,  duly  made  under  Begulation  YIL 
of  1808,  deprived  every  member  of  the  family  of  hk  lig^  It 
succeed ;  and  lastly,  that  the  suit  was  baxred  If  Kmitajaon  modsr 
ActXVofl877. 

At  the  hearing  another  defanoe,  which,  at  one  time,  had  hmm  ' 
made  with  the  above,  viz.,  that  the  confiscation  of  the  i^?"^n^4#  * 
was  an  "  act  pf  State,*'  was  abandoned.  No  oral  evidence  was 
taken,  but  both  sides  relied  on  admitted  documents.  The  state- 
ments on  the  report  made  by  Mr.  Boasell,  who  was  deputed  to 
enquire  into  the  disturbances  in  the  Northern  Giroars,  were  accepted 
by  the  parties.  The  facts,  at  length,  are  set  forth  in  the  judg- 
ment of  the  High  Court  delivered  by  Turner,  O.J,  (Innes  and 
Muttus&mi  Ayyar,  JJ.,  ooncumng),  printed  in  tiie  report  of  Dm 
hearing  of  the  case,  before  the  settlement  of  issttes,  in  tiba  iBk 
volume  of  the  Madras  Series  of  the  Indian  Law  Reports,  p.  91. 

Briefly,  they  were  that  Venkatapathirdzu  died  in  1828,  leaving 
Eurmar&zu,  ViinarAmartoi,  and  Nikdri  Naraidns  Ua  three  aona* 
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III  oonsequenoe  of  the  reports  of  the  Gollector,  made  in  1828  and  VaxA&Xici- 
again  in  1829,  Enrmardzu  was  recognized  as  heir,  the  Court  of 
Wards  in  the  same  year  having  taken  charge  of  the  estate. 
Knrmar&zu  having  come  of  age  in  1832,  was  put  into  possession.  ^^^^'^^ 
Disturbances  then  occurring  in  the  villages,  amounting  to  Gottvoo.. 
rebellion,  martial  law  was  proclaimed  under  the  provisions  of  Begu- 
lation  Vil  of  1808,  Kurmardzu  having  been  tried  by  court-martial, 
was  found  guilty  of  complicity  in  the  rebellion,  and  sentenced  to 
death,  which  sentence  was  commuted  to  one  of  imprisonment.  The 
samfnddri  of  P&lkonda  was,  under  the  same  Begulation,  declared 
to  be  forfeited  to  the  Gbvemment,  which  took  possession  of  it, 
making  proclamation  to  that  effect  in  1835.    Kurmar&zu  had 
died  a  prisoner  of  State  in  1834.   Niladri  died  many  years  before 
tiiese  proceedings. 

Jlhe  High  Court  observed,  in  its  judgment  (1),  that  possession 
had  been  taken  by  the  Government  as  if  the  act  of  so  doing  had 
been  one  authorized  by  municipal  law.  If,  in  so  doing,  it  had 
anted  unlawfully,  it  was  in  no  worse  position  than  any  private 
trespasser  would  have  been,  rendering  it  liable  to  eviction  by  the 
li^tfal  owner  pursuing  his  remedy  within  the  time  allowed  by 
law ;  but  oapable  of  acquiring,  under  the  law  of  limitation,  a  pre- 
aoriptive  title.  The  orders  of  Government,  which  detained  the 
ylftiniaff  at  Yellore,  did  not  deprive  him  of  the  power  of  instituting 
proceedings  to  assert  his  claims;  and  if  the  Gbvemment  had  not 
aequired  a  title  by  the  forfeiture,  it  had  long  since  acquired  one 
by  prescription.  As  to  the  existence  of  a  fiduciary  relation,  it 
wold  not  be  maintained  that  the  Government,  by  allowing  the 
Oourt  of  Wards  to  take  charge  of  the  estate,  had  constituted  itself  a 
trastee  for  all  the  members  of  the  family ;  nor  could  it  be  urged 
tliat,  as  a  wrong-doer,  the  Government  was,  what  was  termed,  a 
ecmsfcructive  trustee.  The  possession  of  the  Court  of  Wards  oeased, 
if  it  had  not  previously  ceased  when,  in  virtue  of  the  forfeiture, 
<ii6  Government  entered  into  possession  of  the  zaminddri  as  part 
d  the  public  domain.  And  whether  this  possession  was  rightly 
taken  or  not  needed  not  inquiry  at  this  distance  of  time.  The 
wrongful  invasion,  or  possession,  of  a  stranger,  with  or  without 
knowledge  of  his  want  of  title,  would  not  make  him  a  constructive 


(1)  Ui.B.,  5  Mad.,  95, 
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VnuBiic^  tnifitof^:  provided  that,  as  here,  there  waa 'nothing  to  affect  him 
Viiui  iiotioo  of  a  truBt.    Th^  suit  was  disnusiddy  but  as  costs  ww 

te«  w       On  this  appeal,  Mr.  ff.  Dapey,        and  Mr.  J.  ff.  A.  Bmnmn, 

Oouvca.    'or  the  appellant,  argned  that  the  Court  of  Wards  having  entered 
upon  tke  management  of  the  zaminddri  of  P41konda,  stood,  at  ous 

katapatbir&zu,  who  might  be  the  li^tfol  heir ;  and  of  this  imilit 
was  not  divested  during  the  minority  of  the  plaintiff.  On  eoming 
of  age,  he  ioimd  the  Government  in  possessioa  bj  a  title  derived 
ttooqgh  iMb  €Mtff,  farf  aW»itiittal%  laoflwr,  KumMafaa,  Utile 
OomailflDt  wa»id0ii|]£6d  with  the  trostee,  the  Court  of  Waids, 
in  th©  previous  possession  (and  it  was  submitted  that  it  was), 
then,  notwithstanding  the  forfeiture  incurred  by  Kurmarazu,  the 
Qoyinsmnt  namimi  in  «  idnkiaiy  tehtim  towards  VbB  plaintiff; 
and  could  not  use  the  possession,  thus  acquired,  during  tbe  plIW 
tiff^s  minority,  against  him.  Thus  there  was  no  possession 
adverse  to  him,  and  the  law  declared  in  s.  10  of  Act  XV  of 
1877  was  afflbaUa.  B  ivtoao  anamr  to  this  to  show  that  Ott 
Gbvemmeut  had  treated  Knrmar&zu  as  the  lawful  saocessor  of  tiie 
former  zamind&r,  iliasmudi  as  the  Grovernment  was  trustee  no 
lass  for  the  plaintiff  than  for  him.  The  Court  of  Wards  holding 
in  imt  on  beluOlaf      d^ttd  0^ 

wjbo,  wliethar  aatitlad  or  not  (and  the  plaintiff  denied  that  he  was 
entitled),  did  not  represent  all  the  interests  involved.  And  a 
trustee  was  under  no  circumstances  allowed  to  set  up  a  title 
adFSoa  to  his  m&kd  ^  tmA^  m  dacodisd  in  AUofme^^Gmumi  ir« 
Mnnro.{\)  Moreover,  it  was  part  of  the  appellant's  case  that 
neither  the  Court  of  Wards,  nor  tbe  Board  of  Revenue,  were  other 
tjian  departnusnts  of  the  State.  Through  them  the  Governor  in 
Connoil  acted,  akoadabptg  ibraligh  The  aaaie  cfattf 

authority,  before  the  appellant  wtktismk  majority,  obtained  poasea- 
sion  of  the  estate  by  getting  it  back  from  Kurmarizo.  The  argu- 
ment was  tiius  made  good  tiiat  the  (jbvemmont  had  not  ao^mM 
a  title.  The  possession,  ill  ImA^ 'irihiioh  tb^^ 
the  forfeiture  of  Kurmardzu,  was  not  a  possession  derived  from  sn 
absolute  jus  tertii ;  and  it  was  not  permissible  that  a  trustee, 
recognizing  a  title  ottier  than  that  of  his  eeatui  que  trmi^  and 
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teking  atranBfer  of  it,  dioxdd  set  it  up  against  that  cestui  qm  trmf.  VuiAmiju- 
Eor  these  reasons  it  was  submitted  that  the  judgment  of  the  High 


Secretartf  of  State  for  India  in  Council  v.  Kamdchee  Bope  8ahaim  council. 
(Ia$^re  ca^).{\) 

Mr.  E.  Macmghteny  Q.C.  and  Mr.  J.  D.  Mayne,  for  the 
BBspondent,  were  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by 
LiOBD  Blackburn. — The  present  oaae,  when  understood,  seems 
tabe  reduced  to  a  very  short  point  indeed.  When  the  old  zaminddr, 
the  father  of  the  present  plaintiff,  died,  he  left  three  infant  sons  and 
iome  in&nt  daughters.   There  was  a  dispute  as  to  which  of  those 
fluree  in&nt  s(ms,  by  different  mothers,  was  the  heir  to  the  zamin- 
dfcri.   It  is  not  necessary  for  their  Lordships  to  expressany  opinion 
at  to  which  was  the  right  heir.  Upon  the  father's  death,  the  resident 
Magistrate  went  hastily  to  the  spot  in  order  to  preserve  the  peace, 
fie  immediately  reported  what  was  the  state  of  things  that  he 
JoQxid  there,  and  that  is  the  report  which  we  have  first  got.  That 
was  in  October  1828,  and,  at  that  time,  nothing  further  was  done 
tiian  the  Magistrate  going  there  to  protect  the  peace  and  report- 
ing.  He  afterwards  went  further  than  that.   In  May,  having 
made  inquiries  and  found  that  there  were  plausible  grounds  for 
claims  on  each  side,  and  that  the  general  feeling  of  the  country  was 
ia.  lavor  of  £uimardzu,  the  eldest  of  these  boys,  who  was  not  bom 
in  wedlock,  but  who  had  been  adopted  by  the  princi{>al  wife,  and 
who,  there  were  plausible  grounds  for  saying,  really  was  the  heir 
(their  Lordships  say  no  more  than  that  th^e  were  plausible 
grounds  for  so  saying),  he  recommended  that  he  should  be  recog- 
nised as  the  heir  to  the  zamind&ri*   The  Court  of  Wards  Begula- 
ikni  Act,  Begulation  Y  of  1804,  s.  6,  provides  as  follows : — 
**The  proceedings  of  the  Court  of  Wards  shall,  in  the  first 
kifltanoe,  be  founded  on  the  reports  of  the  Collectors  respectively 
to  the  end  that  no  delay  may  occur  in  providing  for  the  due  security 
and  management  of  the  property  of  persons  incapacitated  by 
■liaority,  sex,  or  natural  infirmity ;  but  Collectors  making  such 
feports  upon  insufficient  authority,  whereby  inheritors  of  property 


(1)  7  M.  I.  A.,  476. 
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shall  be  deprived  of  the  possession  and  management  of  the 
property  on  their  own  behalf  shaU  be  liable  to  jsomsatimJ^ 
Before  anything  was  done  upoA  hiiieport»  he  peooeedid  to  appoint 
guardians  of  the  persons  of  each  of  these  infants,  not  merely  of  the 
persons  of  the  plaintiff  and  other  sons^  but  also  of  the  persons  of 
the  female  children  of  the  deceased  zamind&r.  HhaB^  hffwt^mtf- 
were  mere  personal  guardians^  and,  in  appointiiig  tlmn,  notihntg 
was  done  touching  this  estate  at  all.  On  the  17th  July  1829,  the 
Secretary  to  the  Gbvemment  writes  to  the  Board  of  Berenue^ 
acknowledging  the  reports.  He  says:  ^  8.  Upeii  liie  imdn^ 
standing  that  Eurmar&su,  tlie  p«oii  leoognised  by  the  Colleotor  aa 
the  heir  and  successor  to  the  zamind4ri  is  so  acknowledged  by 
all  parties  concerned  in  the  saooession,  the  Bight  Hon'ble  the 
Gbvemor  in  Oouncil  resdlrai  to  recognize  hiitt  aa  laiafaid^r  of 
F&lkonda ;  and  as  he  is  inoapaoitotod  by  minority  from  adminifr^ 
tering  his  own  affairs,  authorizes  you  to  take  the  estate  under  your 
charge  as  Court  of  Wards,  and  to  ezarciBe  the  powers  conferred 
by  Begulation  V  of  1804.*' 

That  is  the  first  act  of  iiia  Government  upon  the  matter.  Wtalr  . 
the  Government  has  there  done  is  this.    They  state  that,  upon 
the  reports  of  the  Cdllectori  they  will  recognize  Kurmardsu,  and 
they  authoruEe  the  Collector  to  tab  liie  estate  idider  Us  diai^ 
under  the  Begulation.   ITpcxn  that  the  Court  of  Wnds^  nndoubt-^ 
edly,  would  become  guardians  of  Eurmardzu,  and,  as  such  guard- 
ianSy  no  doubt  they  took  possession  of  the  estate.   It  appeazs 
from  a  document,  which  is  not  printed,  but  whkihMr.  J9imy  imi^ 
that  when  £urmar&zu  came  of  full  aga^  ilie  property  was  givotti' 
over  to  him,  and  he  was  proclaimed  as  zaminddr.    On  the  assump- 
tion, upon  which  it  must  not  by  any  means  be  understood  that 
their  Lordships  have  formed  an  opbdon,  beoaoae  tiiey  haTO  aot^ 
the  materials,  that  Kurmardsu  waa  a  usurper  and  tiie  plaintiff  'wwm'' 
entitled,  the  Court  of  Wards  seem  to  have  acted  bond  fide  and 
upon  very  sufficient  grounds,  and,  at  the  most,  if  the  individuals 
acting  as  the  Court  of  Wards  were  guilty  of  miaooadnot,  tiiat* 
would  not  in  any  way  affect  the  Government,   Enzmaxizu  was 
then  put  into  possession.    Their  Lordships  see  nothing  which 
would  have  prevented  the  plaintiff,  when  he  came  of  full  age, 
bringing  an  action  against  Knzmar&zu,  saying :    I  am  the  fma^ 
heir,  and  you  are  the  usurper/'  andtq^ing  to  twm  til0  esMo*'^ 
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Their  LoidahipB  know  nothing  what  case  he  oould  have  made,  but  VuiA&iipL- 

HkBte  is  nothing  that  wonld  have  hindered  his  doing  so  at  that 

time.   Whilst  Kurmardzn  was  thus  in  possession  of  the  proj)erty  ^J^y^of*' 

—for  it  seems  dear  that  he  was  so— he  was  tried  for  high  treason 

and  rebellion,  and  oonvioted  and  sentenced  to  death.  Coitmcil. 

That  brings  us  to  the  next  consideration,  which  perht^s  hardly 
uuee.    It  is  under  Regulation  YII  of  1808,  s.  3 :    It  is  hereby 
further  declared  that  any  person  bom  or  residing  under  the 
goroteotion  of  the  British  Gbvemment  within  the  territories 
a&xesaid,  and  consequently  owing  allegiance  to  the  said  Govem- 
isent,  who,  in  violation  of  the  obligation  of  such  allegiance,  shall 
be  guilty  of  any  of  the  crimes  specified  in  the  preceding  section 
—-which  includes  treason— and  who  shall  be  convicted  thereof 
lijr  the  sentence  of  a  court-martial  during  the  establishment  of 
niMiiftl  law,  shall  be  liable  to  immediate  punishment  of  death, 
shall  suffer  the  same  accordingly  by  being  hanged  by  the 
:  until  he  is  dead.   All  persons  who  shall  in  such  cases  be 
adjudged  by  a  court-martial  to  be  guilty  of  any  of  the  crimes 
flpeoified  in  this  Regulation  shall  also  forfeit  to  the  British  Govem- 
meiit  all  property  and  effects,  real  and  personal,  which  they  shall 
have  possessed  within  its  territories  at  the  time  when  the  crime 
of  which  they  may  be  convicted  shaU  have  been  committed." 
Eunnar&zu,  therefore,  at  that  time,  being  so  convicted  under  the 
oonrt-martial,  forfeited  all  the  right  which  he  had  to  the  zamin- 
diri.   Ji  the  plaintiff  had  come  forward  at  that  time  and  said  that 
be  was  the  right  heir,  and  that  Kurmar&zu  was  but  a  usurper, 
tlieir  Lordships  do  not  see  that  the  forfeiture  of  £urmardzu  would 
hecve  affected  the  rights  of  the  plaintiff  to  recover  that  land«  As 
to  that  their  Lordships  say  nothing,  except  that  probably  it  would 
not.   But  at  that  time  the  Government  came' into  possession, 
claiming  by  way  pf  forfeiture  &om  Eurmardzu^  who  had  certainly 
been  in  possession  in  the  manner  which  has  been  described.  From 
tbe  time  the  plaintiff  came  of  full  age,  which  is  stated  to  have  been 
ia  1837,  far  more  than  the  period  mentioned  in  the  Statute  of 
LiiiiitationQ  has  ran.   Now,  the  contention,  and  the  only  conten- 
Ho^  is  this— the  Statute  of  Limitations,  Act  XY  of  1877, 
e.  10,  the  only  section  cited,  says  :  "  Notwithstanding  any- 
tlmig  hereinbefore  contained,  no  suit  against  a  person  in  whom 
pcqperty  has  become  vested  in  trust  for  any  spedfio  purpose,  or 
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VxnaatiMA-  against  his  legal  repraentatiTefi  or  assigns  (not  being  assigns  lor 
valuable  oosflideratiom),  far  fba  purpose  of  Mbving  in  hit  « 

8MB  FOB  It  is  contended  that,  under  the  circumstances  already  stated,  the 
CouvcxL.  Ghyvermnent  ooming  into  poflaeedon  under  a  claim  of  f oxf eitoze 
bam  Knnaayfaiiy  vko  hid  bem  let  into  peamBkm  bj  the  Gomt 
of  WmSk  l^  '^iiM  ior  the  pnomit  puQioBe  annma  ^  mistakeX 
are  a  person  in  whom  the  property  had  become  vested  in  trust  for 
a  specific  purpose^  and  that  this  action  is  brought  against  such  a 
person  ior  the  purpoaa  ni  Mkfmsngf  in  hiaor  timi  haadfl^  mk 
tmyatj*  it  iiw  Mm  tor  iken  Lardaiii^Bot  poaBblato  mab 
it  deater  that  that  section  does  not  apply  to  this  case  tbtti  i$ 
Biniply  stating  what  that  section  is  and  what  the  case  is.  Thai  k 
thd  only  point  <p  wUdi  Hie  appaal  baa  beeft  brought^  and  it  if 
tlM  mif  paiBfc  wlniklliiiMMin^  to  ^Mile. 

Their  Lordships,  therefore,  have  not  the  slightest  hesitation  rit 
advising  Her  Majesty  thai  this  appeal  should  be  disBiissed.  Ths 
aj^eUant  mubt  pay  the  ooaia^ 

ApgoA  disQuseed  with  ooats. 

Solicitors  for  the  appellant — Kem,  Rogers  8f  O0* 

Solicitors  for  the  respondent— Jf.  Treaswrt. 


APPBLLATBT  dVIL—FULIi  BENCS. 

Before  Sir  Charks  A.  Turner^  KLy  Chief  Jmiice^  Mr.  Justice  Kermnf 
Mr.  JmikeMittmiiM  Ayy&r,  miMk.  Jmtim  SmiM. 

BXFBaXEIGOi  fBOH  THE  BOASD  OF  BSVSVUS  VfSSSSt  6^46  QV  IBOi 

^v^^'  JsmMx  aEi»  hm,  18Tg* 

8Ump  Act,  #.  3(10)— DmMr  9Umiped—Muk  6  {$)  of  the  Govermimt  ef  Im^  Hi 
March  1882  {aimtatiom  of  plaint  sheets  tuhfoined  U>  sUunptd  ioemmUe)^  aUxiJilni* 
Of  the  rules,  dated  3rd  March  1882,  issued  by  the  Govemop-Gflneial  in  CoqbA 
under  ss.  9,  15,  17,  32,  51  and  66  ol  the  Indian  Stamp  Act,  1879,  rule  5  {»)  m^iiUMi 
that  the  part  of  an  inHtrument  vbich  is  written  on  plain  sheeta  of  paper  attefte^ 
tx>  ^  fltemped  paf«r  unut  lie  sttaitod  bjr  tlw  parties  «iBM«£iiig»  and  I7 
witneetes  tOy  tbi  dt}Q«iail : 

JEr^by^Eema&t  MntMbnl  Ayyar,  and  Brandt,  JJ.,  fTonier,  G.J.,  teal* 
ing)  that  the  rule  ifl  »2t»4  #ifw»       ^iiipentive  to  the  purpoee  of  dedaOTj  » 


«BdsnedOMe6of  188i. 
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hiiiiiiiiint,  written  cGBtiary  to  ihe  pvoviflioiis  iheoreof ,  uRdoly  stamped  within  the  BsFBBXNcai 
■iMiin«<^0.S(lO)oftheAot.  ^™8^^ 

iV  Tnniery  0.  J.— An  instsnment  not  written  in  accordance  with  the  directionf       '  * 
la  rale  5  (»)  is  not  duly  stamped. 

Tms  was  a  ref erenoe  by  the  Board  of  Revenue  to  the  High  Court 
milder  s.  46  of  the  Indian  Stamp  Act  1879. 

The  case  was  stated,  on  the  17th  July  1884,  by  the  Board  of 
Bemnne  in  the  following 

Besolution  : — The  Registrar  has  impounded  and  forwarded 
to  ihe  Collector  certain  documents,  because  they  contravene  rale  5 
(fi)  of  the  rules,  dated  3rd  March  1882,  issued  by  the  Government 
of  Lidia  under  ss.  9, 15, 17,  32,  51,  and  56  of  the  Stamp  Act. 

These  documents  are  written  on  impressed  sheets  of  sufficient 
Talne,  but  to  these  sheets  plain  papers  are  attached,  and  those  por- 
tions of  the  documents  are  not  attested  by  the  witnesses,  who 
attested  the  stamped  sheets. 

As  these  rules  have  the  force  of  law,  the  documents  are  not 
duly  stamped,  and  the  Collector  must  proceed  under  s.  37  (6)  to 
levy  the  duty  as  if  they  were  unstamped  and  a  penalty  in  addition, 

«  But  the  Board  resolve  to  refer  to  the  High  Court  the  ques- 
tion whether  the  rule  thus  contravened  is  not  ultrd  vires.  They 
can  find  no  provision  in  the  Stamp  Act^  which  empowers  the 
Government  of  India  to  issue  this  mle.  If  s.  56  is  quoted  to 
fu^tiiy  it|  then,  as  remarked  by  Sir  Midiad  Westrof^  at  6  Bombay 
imm,  197,  it  is  for  the  High  Court  to  consider  whether  the  rule 
k  eonsistrat  with  the  Act,  the  Act  being  fiscal  in  its  character, 
and  tiie  role  adding  provisions  more  stringent  than  the  Act 
wanants.'' 

I%$  (Acting)  Government  Pleader  (Mr.  Powell)  for  the  Board 
of  Bevenue  referred  to  s.  9  of  Act  I  of  1879  and  c6ntended  that 
nle  5  (e)  was  uUrd  vires. 

The  following  judgments  were  delivered  by  the  Full  Bench 
(Tomer,  C.J.,  Eeman,  Muttusdmi  Ayyar,  and  Brandt,  SJ.)  : — 

TuBNSB,  (y.  J. — ^It  cannot  be  held  that  the  document,  in  respect 
ol  which  this  reference  is  made,  is  an  unstamped  document.  It  is 
vritten  on  a  stamped  paper  and  therefore  the  term  unstamped  in 
itB  ordinary  meaning  cannot  apply  to  it.  It  is  written  in  such  a 
wanner  that  the  stan^)  appears  on  the  face  of  it,  and  cannot  be 
wed  for,  or  applied  to,  any  other  instrument  and  it  has  not  been 
Viitten  on  a  paper  on  which  an  instrument  chargeable  with  duty 
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RiFBunrcB  has  been  already  written.  It  is  not  then  to  be  deemed  unstamped 
^jCTv'sf'i!!!'  B.  14  P  Is  it  an  instrument  not  duly  stamped  t  Aooording 
to  the  definition  given  in  Che  Act^  duly  stamped  means  stamped 
or  written  upon  paper  bearing  an  impressed  stamp  in  aoooidaiMe 
with  the  law  in  force  in  British  India,  when  the  instrument 
was  made.  The  law  required  that  it  should  be  written  on  a 
stamp  of  a  certain  value  and  deseripfioni  and  it  liaa  been  wj^tilm 
on  paper  bearing  a  stamp  of  the  value  and  deeoription  prescribed. 
It  bears  no  more  stamps  than  the  number  prescribed.  Tl» 
objection  taken  to  it  is  that  the  plain  sheets  of  paper,  whidi 
have  been  used  to  supplement  ftd  bearing  the  atampi  have 
not  been  attested  in  the  manner  required  1>y  rules  5a  and  5^. 

Rule  5 {a)  prescribes  that,  except  in  the  cases  specified,  where 
any  instrument  is  to  be  written  cm  a  single  stamp,  a  single  shart 
shall  be  used^  and  rule  6  {$)  thai  where  a  single  shaei  is  foomi 
insufficient  to  admit  of  the  entire  iastnmient  being  wxitten  on  f]«h. 
side  of  the  paper,  which  bears  the  stamp,  so  much  plain  paper  may 
be  subjoined  thereto  as  may  be  necessaiy  for  the  complete  writing 
of  the  instrument.*  *  *  Pxovided  ^  that  tiie  part  of  tiie  inatnuneiff 
made  on  plain  paper  must  be  attested  by  the  signature  or  maAst 
of  all  the  persons  executing  the  doonmant  and  of  the  witnesaea  ie 
the  same. 

Are  these  rules  consistent  with  the  Act  and  do  they  carry  out 
the  purpose  of  the  Act  P  The  objedfc  of  so  taiiioh  of  the  rulee^  aa  wa 
have  quoted,  is  to  secure  the  observation  of  the  provisions  of  s.  27, 
which  require  that  the  consideration  and  all  other  facts  and 
oiroumstances  affecting  the  chargeability  of  the  instrument  with 
duty  or  the  amount  of  the  dnfy  iriHi  which  it  is  ehargeaUe  ahaO ' 
be  fully  and  truly  set  forth  therein.  The  rules  then,  it  mvA 
adjnitted,  do  carry  out  a  purpose  of  the  Act,  but  are  they  oonmst- 
ent  with  the  Act?  It  cannot  be  said  they  are  not.  Thej 
contravene  no  provision  of  the  Act. 

The  instrument  then  bwig  an  inffarnniei^  niot  ixiy  atampe^  || 
it  ineffectual  P 

It  is  dear  that  with  the  exception  of  certain  instruments  which 
are  specified,  the  Legislatufe  intended  that  no  document  should 
thereafter  be  ineffectual  for  want  of  a  stamp,  whei^  it 
unstamped  document  or  a  document  not  duly  stamped,  but  Ail^ 
on  payment  of  the  value  of  the  proper  stamp,  or  of  the  defioieae^ 
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between  the  pioper  etamps  borne  by  it  and  the  full  stamp  with  a  Rbfbebncb 

penalty,  &b  defect  should  no  longer  operate  to  invalidate  the  46. 

insiniment.  The  instroiQent,  we  are  considering,  bears  a  stamp  of 

the  proper  character  and  to  the  full  value,  but  not  b^ing  written 

in  aooordanoe  with  the  rule  it  is  not  duly  stamped  and  can  be 

admitted  in  evidence  only  under  the  proviso  to  s.  34.  That 

that  proviso  did  not  contemplate  the  case,  I  fully  admit.  Possibly 

it  is  liable  only  to  the  penalty,  and  the  argument  that  the  pay- 

mant  of  the  penalty  will  not  remedy  the  inherent  defect  is 

aoawered  by  the  observation  that  neither  will  the  payment  of  the 

duty  and  penalty  remedy  the  def  e^  in  instruments  which  under 

8.  14  are  to  be  deemed  unstamped,  but  nevertheless  such  payment 

effects  all  that  the  parties  to  them  require — it  relieves  them 

from  the  operation  of  the  first  paragraph  of  s.  34. 

'  In  answer  to  the  question  addressed  to  us,  I  have  only  to  say 
^t  I  am  of  opinion  that  the  rule  is  not  uttrd  vires. 

SIbbnan,  J. — ^The  Stamp  Act,  1879,  in  s.  56,  authorizes  the 
Qovemor-Gteneral  in  Council  to  make  rules  consistent  with  the 
Act  to  carry  out  generally  the  purposes  of  the  Act.  Section  57 
provides  that  all  such  rules  published  as  thereby  directed  shall  on 
publication  have  the  force  of  law.  • 

On  the  3rd  of  March  1882,  rules  were  made  by  the  Gbvemor- 
Gtoneral  in  Goimcil,  referring  td  s.  56  of  the  Act.  Amongst 
others,  rule  4  requires  impressed  stamps  to  be  used.  Bule  5(6)  is 
^  When  a  single  sheet  used  imder  this  rule  is  found  insufficient  to 
admit  of  the  entire  instrument  being  written  on  the  side  of  the 
paper  which  bears  the  stamp,  so  much  plain  paper  may  be  sub- 
j<nned  thereto  as  may  be  necessary  for  the  complete  writing  of  the 
instrument.  Provided  further  that  the  part  of  the  instrument 
written  on  plain  paper  must  be  attested  by  the  signature  or  marks 
of  the  person  executing  the  document  and  the  witnesses  to  the 
flame." 

In  the  case  before  us,  a  single  sheet  was  insufficient  and  four 
dieets  of  plain  paper  were  subjoined  to  the  impressed  sheets.  The 
instrument  was  executed  by  the  parties  on  the  several  sheets,  and 
tihe  signatures  of  the  witnesses  were  made  on  the  stamped  sheet. 
Kther  through  error,  accident  or  inadvertence  the  four  plain  sheets 
were  not  attested  by  the  signature  or  marks  on  it  of  the  witnesses 
lo  the^same.  The  instrument  is  stamped  with  the  proper  atoount 
of  duty  required  by  the  schedules  to  the  Act. 
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RBFianrai  The  question  is  whether,  hj  reason  of  the  fonr  plain  sheets  not 
Act,  8.  46.  bearing  the  attestation  of  the  witnesses,  the  instrument  is  to  be 
held  to  be  not  duly  stamped  within  the  meaning  of  sub-section  10 
of  s.  3  of  the  Act — ^the  Stamp  Act.  My  view  is  that  the  instru- 
ment in  question  is  duly  stamped  imder  the  Act,  notwithstanding 
the  rule. 

Sub-section  10  is :  Duly  stamped,"  as  applied  to  an  instm- 
menty  means  stamped,  or  written  upon  "pamper  bearing  an  impressed 
stamp,  in  aoooidanoe  with  the  law  in  force  in  British  Lidia,  when 
such  instrument  was  executed,  or  first  executed. 

Section  12  provides  that  every  instrument  written  on  paper, 
stamped  with  an  impressed  stamp,  shall  be  written  in  such  manner 
that  the  stamp  shall  appear  on  the  face  of  the  instrument  and 
cannot  be  used  for,  or  applied  to,  any  other  instrument. 

Section  13  provides :  "  No  second  instrument  chargeable  wifli 
duty  shall  be  written  upon  a  piece  of  unstamped  paper,  upon  whidii 
an  instrument  chargeable  with  duty  has  already  been  written*' 
subject  to  an  exception  thereby  provided  not  material  to  this  case. 

Section  14  provides :  "Every  iDstrument  written  in  oontravoflb- 
tion  of  s.  12  or  s.  13  shall  be  deemed  not  duly  stamped."  Tb» 
chargeability  of  any  instrument  with  duty,  or  the  amount  of  ^» 
duty  with  which  it  is  charge^le,  shall  be  fully  and  tridy  Ml 
forth. 

Section  28  provides  for  many  oiieuinstaiices  relating  to  the  con- 
sideration which  must  be  set  forth  and  which  aSeots  tiie  amoqiit  iii. 
duty  chargeable.  Chapter  III  relates  to  "  Adjudications  as  to 
stamps."  Section  30  provides  that  if  any  instrument,  whether 
executed  or  not,  and  whether  stamped  or  not,  is  brought  to  the. 
Collector  to  h&ve  his  opinicm  as  to  the  duty,  if  mjf  ohazgeaUei 
the  Collector  shall  determine  tbe  duty,  if  any,  with  which,  in  his 
opinion,  the  instrument  is  chargeable,  and  he  may  require  an 
abstract  of  the  document  and  evidence  as  to  the  faots  and 
stances  affecting  chargeabilify^  Section  31  provides  tliati  "mhm 
the  Collector  determines  such  an  instrument  is  chargeable  with 
duty  and  (a)  that  it  is  fully  stamped,  or  {b)  that  the  duty  he  deter* 
mined  \mder  s.  30,  or  a  certain  sum  has  been  paid,  he  shall  o&ttify 
by  endorsement  that  the  duty  has  been  pa^  and  the  instrpnifBt 
may  then  be  read  in  evidence  and  acted  on^iip  if  it  had  hemiMfps! 
naDy  duly  stamped. 
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Chapter  IV  relates  to  "  Instruments  not  duly  stamped." 

Seoiion  38  enables  oertoin  offioers  to  impound  instraments,  ^a^^^ 
whioh  appear  to  be  not  dulj  stamped. 

Section  34  provides :  No  instrument  chargeable  with  duty 
shall  be  admitted  in  evidence  for  any  purpose  or  acted  on,"  unless 
such  instrument  shall  be  duly  stamped. 

Provided  that — 

1«  Any  such  instrument  (not  being  an  instrument  chargeable 
wiiii  one  anna  only  or  a  bill  of  exchange  or  pro-note)  shall,  subject 
to  just  exceptions,  be  admitted  in  evidence  on  payment  of  the  duty 
with  which  the  same  is  chargeable,  or  (in  case  of  an  instrument 
uisoffioiently  stamped)  of  the  amount  |pquired  to  make  up  such 
dnty,  together  with  a  penalty  of  five  rupees,  or  when  ten  times  the 
amount  of  the  proper  duty  or  deficient  portion  thereof  exceeds 
Bs.  5,  of  a  sum  equal  to  ten  times  such  duty  or  portion. 

Section  85  provides  that,  when  the  officer  impounding  an 
instrument  admits  it  in  evidence,  on  payment  of  the  penalty,  as 
provided^  by  s.  34,  he  shall  send  a  copy  of  it  to  the  Collector 
with  a  certificate,  stating  the  amoimt  of  the  duty  and  penalty 
lervied  and  shall  send  such  amount  to  the  Collector,  or  such  person 
aa  he  shall  appoint,  and  (second  clause)  in  all  other  cases  the 
officer  is  to  send  the  original  instrument  to  the  Collector. 

Section  86  relates  to  refund  of  penalty  in  proper  cases. 

Section  37  provides  that  when  the  Collector  impounds  an 
iHfltrnment  under  s.  33,  or  receives  an  instrument  under  the  second 
clause  of  s.  35,  he  shall  adopt  the  procedure  thereby  direc|;ed. 

Section  38  provides  that,  if  any  instrument  chargeable  with 
duty,  and  which  is  not  duly  stamped,  is  produced  by  any  person  of 
Ms  own  motion  before  the  Collector  within  one  year  from  the  date 
d  its  execution  or  first  execution,  and  if  such  person  brings  to  the 
itotioe  of  the  Collector  the  fact  that  it  is  not  duly  stamped  and 
offers  to  pay  the  Collector  the  amount  of  the  proper  duty  or  the 
amount  required  to  make  up  the  same,  and  the  Collector  is  satis- 
fied that  the  omission  to  duly  stamp  such  instrument  has  been 
ooeasioned  by  accident,  mistake  or  urgent  necessity,  he  may, 
ifistead  of  proceeding  under  ss.  33  and  37,  receive  such  amount  and 
pMoeed  as  next  prescribed. 

Section  89  provides  when  duty  and  penalty,  if  any,  leviable 
ill  respect  of  any  instrument,  have  been  paid  under  ss.  34, 
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RsnraroB  87  or  38,  the  penkm  admitting  such  insbrooieiit  in  evidaiioe^ 
Act?8^467  or  the  Oolleotor  as  the  case  may  be,  tlttfl  mtMj^  hy  miaam^ 
ment  thereon  that  the  proper  ixAf  er  (aa  flw  mm  may  lr>)  fha 
proper  duty  and  penaliy  (stating  the  amotuit  in  ^oh  case)  have 
been  levied  in  respect  thereof.  Eveiy  iiistnunent  so  eiidorsed  ahall 
thereupon  be  admisflible  in  evidenioe  and  aeted  on  aid  unlHymfr 
oated  as  if  it  had  been  duly  stamped  and  shall  be  deliverei  Isr^ftff 
person,  from  whose  possession  it  came  or  as  he  may  direct. 

Section  56  enables  the  Governor-General  in  Council  to  maloa 
rules  consistent  with  the  Act  to  carry  out  generally  the  purposat 
of  the  Act. 

Section  57  provides  tl^t  all  rules  published  as  rnpiired  flbdl^ 
upon  such  publication,  have  the  force  of  law. 

The  purpose  and  object  of  the  Act  is  to  raise  mwmm^wumm 
of  money  to  be  paid  by  the  public  for  stamps  issaed  by  Gowa^ 
ment,  under  the  authority  of  the  Act. 

Under  the  Act,  every  instrument,  thereby  made  chargeable 
with  duty,  must  be  duly  stamped,  tlmt  is,  stamped  or  vnMm.  on 
paper  bearing  an  impressed  stamp  in  accordance  with  the  law  in 
force  in  British  India  where  the  instrument  was  eseoBted  or 
executed.  »  ^ 

From  the  synopsis  above  s$t  out,  it  is  dear  that  tibe  inleBfiHi 
expressed  by  the  Act  is  that,  if  by  error,  accident  or  inadvertence, 
an  instrument,  except  one  anna  instruments,  when  executed  or  first 
executed  did  not  bear  a  stamp  of  the  proper  amount  or  deecriptioi^ 
*  required  by  the  Act,  and  if  within  the  period  of  thtte  Bonied^gr 
the  Act  after  execution  or  first  execution,  when  time  is  Teiemi  tcv 
the  person  claiming  to  put  the  deed  in  execution  or  to  have  it 
acted  on,  paid  the  proper  amount  of  duty,'  or  sufficient  to  make  njp 
the  proper  amount,  then  such  person  should  be  entttlad:i^rilci^^^ 
on  payment  of  penalty,  which  penalty  inight  in  oataa&  aaaes  hs 
remitted. 

The  object  of  the  Act,  as  every  section  of  it  shows,  waa  to 
secure  payment  of  the  proper  amouni  of  duly,  and  to  prmlft* 
instruments  not  so  bearing  the  proper  amount  of  duty  ham 
being  of  any  avail  until  the  proper  amount  of  duty  was  paid. 
For  this  purpose,  s.  34  prevents  such  an  instrument  being  received 
in  evidence  or  acted  on.  But  by  the  ptmim  of  iMk  Mliim  4* 
instrument  may  be  received  in  evidence  if  the  dubf  m  tliiii  ' 
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portion  of  datj  in  case  of  an  insufficiently  stamped  instrument  is  UmBxnct 
paid  together  with  a  penalty  thereby  prescribed.  In  like  manner  act^8?^45? 
when  an  instrument  not  duly  stamped  is  brought  to  the  Collector 
for  his  opinion  under  s.  80  or  s.  88  and  on  payment  of  the  duty 
qpeoially  leyiable  imder  ss.  84,  87,  38  as  the  case  may  be,  endorse- 
ment is  to  be  made  by  the  person  admitting  the  instruments  in 
evidence  or  by  the  Collector,  as  the  case  may  be,  that  proper 
*  duty  and  penalty  have  been  leviej},  and  every  instrument  so 
endorsed  shall  be  admissible  in  evidence  and  acted  on. 

Then  the  Act  provides  that  on  payment  of  proper  amoimt  of 
dnty  and  penalty,  if  penalty  is  required,  any  instrument  not  duly 
stamped  with  the  proper  amount  of  duty  when  executed  or  first 
executed,  may  be  received  in  evidence  and  acted  on,  with  the  excep- 
tion of  instruments  subject  only  to  one  anna  duty^  and  bills  of 
exchange,  notes  and  cheques. 

There  is  no  doubt  that  the  proper  amoimt  of  duty  has  in  this  • 
case  been  paid.  There  are  only  two  cases  mentioned  in  the  Act  in 
which  though  the  proper  amount  of  duty  has  been  paid,  yet  that 
&e  instruments  are  to  be  held  not  duly  stamped  and  those  cases  are 
mentioned  in  ss.  12  and  13.  But  even  for  those  cases  a  remedy 
is  provided.  Section  12  directs  that  every  instrument  written  on 
impreesed  paper  shall  be  written  in  such  manner  that  the  stamp 
may  appear  on  the  face  of  the  instrument  and  not  be  used  for, 
or  applied  to,  any  other  instrument,  and  s.  43  provides  that  no 
second  instrument  shall  be  written  on  stamped  paper,  on  which  an 
instrament,  chargeable  with  duty,  has  been  [already  written.  It  * 
is  possible  that  the  instruments  in  these  cases  might  have  borne, 
when  executed  or  first  executed,  the  proper  amount  of  duty,  yet 
the  Act  provides,  s.  14,  that  every  such  instrument  written  in 
oontravention  of  s.  12or  s.  13  shall  be  deemed  to  be  unstamped.  In 
these  cases  it  was  not  unreasonable  to  treat  the  instruments  written 
in  contravention  of  the  sections  as  unstamped,  though  the  proper 
amount  of  duty  might  have  been  already  paid,  but  even  in  such 
oases  under  ss.  12  and  18  the  party  had  a  remedy  by  paying  duty 
and  penalty,  if  any,  and^  under  ss.  36  and  87,  the  Collector  might 
lemit  the  whole  penalty. 

The  Act  provides  a  penalty  for  every  infraction  of  its  provi- 
nons,  and  also  provides  a  means  whereby  all  instruments  (except 
88  already  mentioned)  not  duly  stamped,  and  therefore  inadmissi* 
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RmomcB  ble  in  evidenoe,  may  be  duly  stamped  and  made  admisaiUe  in 

txDBB  Stamp     •  j^^^ 

Act,  8.  46.  ©videnoe. 


In  thiB  oaae,  can  it  bet  hsld  ttiat  ty  mmmi  iii^  lMtilftiiae]]! 
rule  6  of  1882,  the  instrument  is  unstamped  ?  The  rule  does  not 
provide  that  instruments  in  oontravention  of  the  rule  shall  be 
deemed  unstamped,  as  s.  14  of  tii#  Aet  in  respert  of  M'tt 
and  18.  If  it  did  so  provide,  probably  it  would  not  be  iaflotk 
sistent  with  the  Act  as  the  parties  could  pay  the  duty  and  tli  * 
penalty.  But  as  it  now  stands,  there  is  no  provision  to  enable 
the  parties  to  have  thi  iliilnBMik  properly  stamped  «&d  titt 
instrument  made  admissible  in  evidence.  Take  the  rule  tt  fiil 
of  the  Act  and  s.  34  would  not  apply  to  the  rule.  It  may  be 
very  reasonably  doubted  whether  the  rule  is  consistent  with  the 
Act  to  carry  out  its  prOTidofii.    •  * 

Such  rule  appears  to  me  to  go  beyond  the  provisions  by  enaet«^ 
ing  penalties  in  respect  of  a  matter  not  relating  to  the  securing 
of  proper  amount  of  stamp  duty.  The  effect  of  the  rule,  i£  held 
to  be  authorised  by  the  Ajd;imBA'  not  in  mxh  a  ease  Bs  Qak^ 
prevent  the  party  claiming  under  the  instrument  from  givix^  it 
in  evidence  at  any  time,  inasmuch  as  the  rule  or  the  Act  provides 
no  means  of  makii^  the  instrument  properly  stamped,  evea 
though  the  omission  as  to  tlio  >wifaie«es  was  the  Umit  ci  wm 
error,  accident,  or  ignorance. 

The  result  wouldk  be  probable  loss  of  considerable  propeityiio 
one  party  and  gain  by  another  party, 

I  think  the  rule  is  mcxre  sbtngwft  thanfiie  Art  waxxints,  isi 
is  therefore  uUrd  vires. 

MuTTUsiMi  Ayyar,  J. — The  instrument  which  forms  the  sub- 
ject of  this  reference  is  written  upon  a  paper  bearing  an  impressed 
stamp  of  the  value  presoribed  by  Axi  l  ol  1699.  It  is,  tfaeteloi^  ' 
stamped  with  a  stamp  of  the  vahie  and  desoription  required 
the  law  in  force  in  British  India  when  it  was  executed. 

In  addition  to  the  paper  bearing  the  impressed  stamp,  several 
^sheets  of  plain  paper  are  nsed  §oat  completing  the  doonmmt,  bat 
instead  of  each  of  such  sheets  hemg  signed  and  attested  as  required 
Igr  the  rule  made  by  the  Government  of  India  on  the  3rd  March 
1882,  the  first  sheet  is  alone  signed  and  attested^  while  the  other 
papers  are  not  attested  though  signed  by  tiie  oeeulaiitB.  Uli  ' 
question  referred,  for  our  opxnioO}  is  wlutiber  Qii^imbefsaBtkm^ 
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this  ground  to  be  treated  as  not  duly  stamped  within  the  meaning  Rsfbbsncb 


This  section  declares  that  the  words  duly  stamped  mean 
stamped  or  written  upon  paper  bearing  an  impressed  stamj),  in 
aooordanoe  with  the  law  in  force  in  British  India  when  suob 
iBstrument  was  executed  or  first  executed/'  The  rule  referred 
to  is  to  the  following  effect : — "  When  a  single  sheet  (impressed) 
used,  is  insufficient  to  admit  of  the  entire  instrument  beipg  written 
on  the  side  of  the  paper  which  bears  the  stamp,  so  much  plain 
paper  may  be  subjoined  thereto  as  may  be  necessary  for  the  com- 
plete writing  of  such  instrument,  provided  that  in  every  such  ciuse 
the  side  of  the  sheet  which  bears  the  stamp  must  be  covered  by  a 
substantial  part  of  the  instrument  before  any  part  of  the  latter 
can  be  written  on  the  plain  paper  joined  to  suoli  sheet.  Provided, 
further,  that  the  part  of  the  instrument  written  on  the  plain  paper 
must  be  attested  by  the  signatures  or  marks  of  all  the  persons 
executing  the  document  and  the  witnesses  te  the  same.  Does 
d.  10  refer  only  to  the  instrument  in  so  far  as  it  is  written 
upon  paper  bearing  the  impressed  stamp,  or  does  it  also  include 
ihe  authentication  of  each  sheet  of  plain  paper,  which  is  added  to 
the  paper  bearing  the  impressed  stamp  ? 

I  may  refer  to  s.  88  and  s.  34  which  throw  light  on  s.  3,  cl.  10. 

The  former  confers  a  power  on  every  person  in  charge  of  a 
public  office  to  impound  all  instruments  which  appear  to  him  to 
be  "  not  duly  stamped,"  and  directs  him  for  the  purpose  of  exer- 
oiauig  that  power,  to  examine  the  instrument  in  order  to  ascertain 
whether  it  is  stamped  with  a  stamp  of  the  value  and  description 
required  by  the  law  in  force  when  it  was  executed."  It  will  be 
seea  that  no  reference  is  made  to  the  mode  in  which  each  sheet  of 
plain  paper  is  authenticated  as  one  of  the  matters  to  be  considered 
f<Br  the  purpose  of  impoimding  the  document.  Again  s.  34  pre- 
scribes the  conditions  subject  to  which  certain  classes  of  instru- 
meilts  not  duly  stamped  may  be  received  in  evidence  or  acted  upon 
by  a  public  officer.  The  conditions  are  (1)  the  payment  of  the 
duty  with  which  the  instrument  is  chargeable  or  (in  the  case  of 
an  insufficiently  stamped  instrument)  of  the  amount  required  to 
inake  up  such  duty,  together  with  a  penalty  of  Bs.  5,  or  when 
ten  times  the  amount  of  the  proper  duty  or  deficient  portion 
thereof  exceeds  Bs.  5,  of  a  sum  equal  to  ten  times  such  duty 


of  cl.  10,  B.  3,  of  the  Stamp  Act. 
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BimncB  or  portion.  It  most  be  observed  here  that  no  power  is  giveia  to 
ACT^^sfie^  admit  an  instrument  not  duly  stamped  in  tmdaoee  exxsegt  oa 

payment  of  the  duty  wiflmAklithe  instnuneotis  dhaigeable  when 
it  is  pot  stamped  at  all,  or  of  deficient  stamp  duty  when  it  is 
insnffioiently  stamped.  It  is  conceded  that  the  instrument  befors 
us  oannot  be  treated  as  lautamped,  or  incmffioiently  stampedy  and 
the  section  does  not  oootaiqiiAi^m  which  a  penalty  alone 

is  payabla  without  some  stamp  duty.  The  inference  is  to  he 
drawn  that  the  expresoion  "not  duly  stamped  "  does  not  refer  to 
the  mode  in  whioh  the  plain  papem  en  antheiitiflated.  Further^ 
the  Stamp  Act  is  framed  with  the  primary  intention  of  protecting 
the  stamp  revenue,  and  when  the  proper  duty  is  therefore  paid 
and  when  the  payment  is  denoted  by  tiie  poper  stamp  and  wiien 
the  paper  bearing  the  iaqpceneA  atamp  is  ivritten  upon  in  tibi 
prescribed  mode,  the  oaussion  to  aatfaeiitiioafo  each  subjoined  plain 
paper  cannot  affect  the  duty  and  must  be  considered  to  lie  outside 
the  purview  of  the  Act  as  to  the  value  and  description  of  the 
stamp. 

It  was  suggested  timfc  the  rule  was  Iramed  usder  ».  S6igk 

prevent  the  subsequent  interpolation  of  plain  sheets  of  paper  in 
order  to  understate  the  value  of  the  property  to  which  the  instru- 
ment may  relate.  Taldng  it  tlien  that  such  waa  the  intentin^ 
how  does  such  interpolation  differ  in  principle  from  a  fraudulaol 
mis-statement  of  the  value  in  the  substantial  part  of  the  instru- 
ment written  on  the  paper  bearing  the  impressed  stamp  or  from 
the  case  in  which  the  signature  and  the  atteetiiionB  m  the  sdfir 
tional  sheets  of  plain  paper  are  laqgid  f  SaA  ecUateral  frauds  aie 
punishable  either  under  the  general  law  or  under  s.  63.  But 
it  seems  to  me  that  they  do  not  render  the  document  unduly 
stamped  any  more  thaa  tiie  forgery  of  a  document  on  proper  stamp 
renders  it  imduly  stamped.  The  rule  was  intended,  I  think,  is 
so  far  as  it  relates  to  the  authentication  of  each  sheet  of  plain 
paper,  to  create  a  facility  in-  regard  to  the  working  of  s.  63. 
If  it  is  taken  that  the  Inteo^n  waa  to  add  to  the  requixements  ol 
8.  3,  ol.  10^  the  authentication  of  eaeh  additional  dieet  of  {dsin 
paper^  I  must  then  say  that  the  rule  goes  beyond  the  inten- 
tion of  the  law  and  that  the  instrument  cannot  be  treated  as  wt 
duly  stamped.  My  answer  to  the  question  is  tiiat  the  nde  is  not 
intended  to  add  the  authenticatkii  oi^tedt  sheet  eipbia 
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to  Gie  requirements  of  a.  3,  ol.  10,  and  if  it  is,  it  goes  beyond  the 
intention  of  the  law  and  is  inoperative  for  the  purpose  of  dedlaiing  ^^^^^^ 
the  instrument  nnduly  stamped. 

Brandt,  J. — The  instrument  hefore  us  is  duly  stamped  within 
the  meaning  of  s.  3  (10)  of  the  Stamp  A.ot^  in  so  far  as  it  is 
written  upon  paper  bearing  an  impressed  stamp,  in  accordance 
with  the  law  in  force  in  British  India  at  the  time  when  it  was 
executed.^'  Is  it  not  duly  stamped  by  reason  of  its  being  written 
in  a  manner  which  fails  to  meet  all  the  requirements  of  rule  5  (e) 
contained  in  the  Notification  of  the  Governor-General  in  Coimcil 
pnblished  in  the  Ghusette  of  India,  and  dated  the  3rd  March  1882  f 
The  question  stated  in  another  form  is  whether  that  rule  is 
oonsistent  with  the  Act  for  carrying  out  generally  the  purposes  of 
the  Act?'' 

If  the  instrument  can  be  deei&ed  to  be  unstamped  within  the 
^Aftumg  of  s.  14  of  the  Act  it  can  be  validated  and  admitted 
on  payment  of  the  full  stamp  duty  and  penalty.  If  it  cannot  be 
taken  to  be  imstamped  within  the  meaning  of  that  section,  there 
does  not  appear  to  me  to  be  any  means  whereby  the  instrument 
can  be  made  good  at  all.  And,  if  it  cannot  be,  this  would  seem 
to  constitute  strong  ground  for  doubting  whether  a  rule  having 
such  an  effect  can  be  held  to  be  consistent  with  the  general  pur- 
poses, of  the  Act. 

The  Act  provides  for  the  maMng  good,  for  the  admission,  on 
payment  of  full  or  deficient  stamp  duty  (as  the  case  may  be)  and 
penalty  (which  in  some  cases  may  be  remitted)  of  all  instruments 
not  duly  stamped,  such  instruments  not  being  chargeable  with  a 
duty  of  one  anna  only,  or  bills  of  exchange,  or  promissory  notes. 

Instruments  not  duly  stamped  or  those  which  are  not  so 

(a)  by  reason  of  their  being  unstamped  in  fact ; 

(b)  those  which,  though  stamped,  whether  sufficiently  or  in- 

sufficiently, are  to  be  deemed  to  be  unstamped  for  the 
purposes  of  the  Act ; 
(e)  by  reason  of  their  being  insufficiently  stamped ; 
{d)  by  reason  of  their  not  being  stamped  with  a  stamp  or 
stamps,  or  written  on  paper  not  impressed  with  a  stamp 
or  stamps  of  the  character,  description  or  number  pre- 
scribed by  the  Act  andrules  made  in  accordance  therewith, 
lostroments  not  written  in  the  manner  prescribed  by  s.  12 
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HmuvoB  or  18  ive  to  be,  under  8.  14,  deemed  to  be  unstamped.  But  no 
AoTr6?4iI' F'^'^i'B^  ^  made  in  tbe  Act  for  Talidating  an  iiigbramMit  bke 
that  before  na  which  ia  mOdeattf  ftaanfed,  $mA  dmmfmH  M 
aootndaiioe  with  the  law  in  fofoe^  is  ao  iar  aaliie  deecription  and 
aharactor  of  the  stamped  papers  used  is  oOnoernad  and  ia  a^dt 
written  in  a  manner  prc^bited  by  the  Act 

The  role  waa,  I  think»  liy  ■iy^^awiMiri;  fcaaii^it  »Mk  »  ynmik 
prevent  the  aubatitatioA  of  other  papm  not  stamped,  or  beaill^ 
impreaaed  stampa,  on  wbiVh  a  consideration  not  fully  set  fortblk 
the  instroment  as  appearing  when  presented  {e.g.^  before  a  CkAefllrii 
for  adjndioation  under  aaatian  ttBj  fta  jiaili  ii  a  Baflhtiaiiiii  oifcii) 
in  the  plaoe  of  one  or  mo»  mt  i]»fiaiia.vpafat&dhrMft4BBlBite 
role  tobensed. 

But  s.  63  provides  a  veiy  heavy  penalty  for  neglect  ta 
oomply  with  the  requiieviottia^^  a.  37  ;  attd  tiumi^  ift  ivmll 
be  the  duty  of  any  of  the  persona  described  in  s.  33  to  nnpooBd 
any  instrument  ai^pearing  to  be  not  duly  stamped  by  reason  of  the 
full  oonsideration  not  being  fuUy  set  forth  as  required  by  s.  27, 
it  could  hardly  be  ooniadfll  ilMil  Begiafattiiim^ 
be  justified  in  refusing  to  register  a  document  on  the  gtomA'VUt 
one  or  more  papers  might  in  future  be  substituted  in  the  plasa  if 
the  additional  plain  papesa  used. 

After  the  best  oonsideaealioii  whUh  I  oan  give  toiht  aidbjeeli  I 
oan  come  to  no  other  oonclusion  than  that  the  rule  5  (e)  in  so  fur 
aa  it  rsquires  each  additional  piece  of  plain  paper  used  to  be  signed 
or  marked  by  all  the  exeoatants  and  attesting  wituesses  is  ngt 
consistent  wiUi  the  Aot  Ida  mO^fiat^milk^pkqf^ 

The  object  of  the  enaotmaat  is  flia  nirii latim  <rf  Hiaay  m^Mi 
by  the  State. 

There  are  in  it  two  aaotioDa  only  coi^Aining  instmctioiis  and 
directions  as  to  the  maimar  m  wlnshlnsinimflMl  are  to  be^writtsn 
on  stomped  papers,  or  on  papers  bearing  impressed  stamps. 

Instruments  written  in  oontraventitm  of  those  requirements  are 
to  be  deemed  to  be  unstamped  aad  ia  mBteh  oia  be  stamped  m 
certain  terms.  '  r:i^Tf;fi 

The  rule  under  our  oonsideration  imports  a  stringent  provisiMi 
as  to  the  manner  of  writing  instruments,  while  there  is  noprovisKm 
in  the  Act  under  which  isafendkienie  written  ia  cotthaventioQ  of 
that  rule  can  be  treated  as  or  diaaied  fo  %9.  mriaia^edt 
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Tke  Aoi  eogitains  speetal  provision  for  the  punishment  of  the  ttiummtE 
Qlfenoeagainst  whidi  the  rule  in  question  is^  it  hashes Boggeste^  Aorfs^ic" 

li  the  role,  which  appears  U>  relate  rather  to  what  would  be 
wmpkeA  in  proof  of  due  »eei]^n  oi  the  document  than  to  the 
duly  stamping  of  the  document,  is  to  have  any  effect  beyond  being 
tterely  direciory,  it  must,  as  it  appears  to  ma,  be  hdd  to  bea  rule, 
jibieh,  having  regard  to  what  is  and  what  is  not  enacted  in  the 
49taiiqi  Aet  itself,  is  not  consistent  with  the  provisions  of  that  Act 
ior  tbe  purpose  of  car^i^ing  out  the  same.  I  am  of  opinion  tiat 
4ke  kistnimeiit  is  didy  stamped  in  aooordanee  with  the  law  in  f  oroe 
in  British  India  at  the  time  when  it  was  executed. 


APPELLATE  CIVIL. 

Before  Sir  Charles  A.  Turnery  KL^  Chief  Jmticey  and 
Mr.  Justice  Huichina. 

•YBNSATAIAKSMAMMA  Am  othess  (Dbtbhdants),  Appaxj^AStrs.  1B85. 

April  28. 

and  •   .  X 

NARASAYYA  and  othebs  (Plaintipps),  EBSPoiromn's  *         ^hj-^'^^'  ^  ^' 

V,  one  of  the  nearest  male  Bapindas  of  8,  gave  his  son  in  adoption  to  the  widow        ^^^^iS  2^ 
ol  B  in  1878.    Both  the  giver  and  receiver  professed  to  have  been  carrying  out  the 
directions  of  S.   In  1883  a  suit  was  brought  by      another  sapinda,  to  set  aside 
sdoplioB,  aa&d  it  was  found  that  S  had  not  anthoiiaedthe  adoption  as  alleged 
-^tbe  defendants: 

that,  under  the  circumstances,  Vs  ^ssent  to  the  adoption  did  not  render  it 

valid. 

This  was  an  appeal  from  the  decree  of  L.  A.  Campbell,  District 
Judge  of  Nellore,  reyersing  the  decree  of  Q.-  Bdmaohandra  Bdu, 
Bistciet  M6Bsif  of  Nellore,  in  suit  No.  877  of  1883. 

The  &ther  of  plaintiffs,  Dhurgati  Narasayya  and  his  four 
taothers,  the  father  of  Venkayya,  defendant  No.  2,  and  the  father 
of  Sundamdm&yyar,  deceased  husband  of  defendant  No.  1  (Yenka- 
talaksmamma),  were  divided  brothers. 

th^  5th  March  1878,  Sundarar&m&yyar  died  without  issue. 

*  Second  Appeal  767  of  18S4. 
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YnnuTA-  A  year  aftw  his  deatk^  his  widow  adopted  SubbaTjair,  defendant 
LAUMAiau  ^  defendant  No.  2. 

NAmAfATTA.      rpjjjg  broHght  in  1883  to  set  aside  the  adoption  and  for 

a  declaration  of  plaintiffs'  rights  as  reyersioners  to  a  moiety  of 
certain  property  alienated  by  defendant  No.  1  to  defendants  Nos. 
4  and  5. 

ITie  MAnsif  found  that  Sundarardm4yyar,  on  his  deaili 
anthorized  the  adoption  and  dismissed  the  suit. 

On  appeal,  the  District  Judge  disbelieved  the  evidence  as  to 
the  authority  given  by  Snndarar&m4yyar  on  Ida  wafhbed,  and 
held  that  a  gift  made  to  defendant  No.  4  hf  defendaiit  No.  1  iA 
not  binding  on  the  plaintiffs.  •  — 

Defendants  Nos.  1 — 3  appealed.         '  .  .  a    -  ;i 

Mr.  Wedd^bum  for  the  appellants.  -  *  *  ^ 

For  the  appellants  it  was  argued  that,  as  thd  ii^l^ption  was 
admitted,  plaintiff^  were  bound  to  prove  its  invalidity  (per  Sir 
E.  Collier  in  Sri  Virada  Pmtapa  Bagkunada  Deo  v.  Sri  Brtm 
KiBhoTO  Paita  Ifeo).(l) 

The  authority  alleged  was  negatived  by  the  Diskict  Ccmi^ 
but  the  adoption  was  not  therefore  neceamrUif  invalid.  For  five 
years,  defendants  had  assented  to  the  adoption  and  plaintiff  No,  1  * 
had  been  present  at  the  annuid  ceremony  of  Ibndarar&mdyyar, 
which  was  performed  by  Venkayya. 
^  The  evidence  of  Venkayya,  which  was  not  discredited  by  the 
Judge,  showed  that  Sundarardmdyyar  flhortjy  before  his  death  had 
asked  Yenkayya  to  give  his  son  in  adoption  ind  that  Venkayya 
had  refused,  because  he  thought  there  was  no  probability  of 
Sudarardradyyar  dying  prematurely.  Yenkajya  thus,  when  asked 
after  Sundarar4m4yyar's  death  by  the  widow  to  give  his  son,  knew 
that  her  request  was  in  accord  with  the  wishes  of  tiie  deoeosei 
There  could  be  no  object  in  exercising  any  discretion  or  judgment 
in  the  matter,  as  required  in  ordinary  cases  (see  I.L.E.,  1  Mad.,  82). 
Venkayya  by  giving  his  son,  lost  his  right  as  a  reversioner  and 
here  was  no  suggestion  that  he  acted  with  any  siuister  motive. 
Ihe  consent  of  the  .sapinda,  under  such  circumstanoes,  was  enougL 
The  conduct  of  the  plaintiffs  also  shows  that  they  assented— Purak 
Bara  Bhattar  v.  Ranga  Bhatiar,{2)  .  * 

Mr.  Suhramanyttm  for  respondents  relied  on  £he  deauilDS  of 


^)  l.L.Ii..  1  Mad.,  73.  (2)  I.L.K.,  2  Mad.,  20«. 
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ftwy  Cknmoil  in  Bri  Virada  Pratapa  Raghunada  Deo  v.  Sri  Broso  VrnxAiA* 
Kishoro  Paita  J9eo,(l)  Ganm  Battiamaiyar  v.  Goprffo  Ratnam-  „. 
aiyflr.(2) 

The  Court  (Turner,  0.  J.,  and  Hutching,  J.)  delivered  the 
lollowiiig 

JuDGMBNT : — This  is  an  appeal  against  so  much  of  the  decree  of 
the  District  Court  of  Nellore  as  declares  invalid  the  adoption  by 
the  appellant  No.  1  of  the  appellant  No.  3,  the  son  of  appellant 
No,  2. 

In  the  plaint,  the  respondents  asserted  that  the  adoption  had 
been  ooUusively  set  up  by  the  appellants  Nos.  1  and  2  and  was 
invalid.  The  ground  upon  which  the  appellants,  in  their  written 
statement,  rested  their  case  was  that  the  adoption  had  been  made 
with  the  consent,  or  in  pursuance  of  the  direction  <^  the  deceased 
husband  of  appellant  No.  1,  Sundarar&m&yyar.  The  Lower 
Appellate  Court  has  found,  on  the  evidence,  that  Sundarardmdyyar 
gave  no  such  consent  or  direction. 

It  is  now  contended  in  second  appeal  that,  at  all  events^  the 
appellant  No.  2  consented  to  the  adoption  and  that  his  consent 
is  sufficient  since  he  is  the  eldest  male  sapinda  and  one  of  the 
nearest. 

In  Para%ara  Bhattar  v.  Ranga  Bhattary(3)  it  has  been  held  by 
this  Court  that,  where  all  the  branches  of  the  family  are  divided 
from  the  deceased  husband  and  from  one  another^  and  equally 
distant  from  the  deceased,  the  bond  fide  consent  of  one  such  divided 
member  is  sufficient,  provided  the  assent  of  the  others  has  been 
withheld  from  improper  motives.  Here  the  respondents,  like 
appellant  No.  2,  are  first  cousins  of  Sundarardmdyyar.  It  is  not 
alleged  that  they  have  withheld  their  assent  from  improper  motives ; 
what  is  asserted  is  that  they  have  tacitly  acquiesced  in  the 
adoption,  and  the  circumstance  that  the  respondent  No.  1  took 
food  at  the  deceased's  annual  ceremonies,  which  were  performed 
by  the  respondent  No.  2,  is  relied  on.  But  the  respondent  No.  2, 
as  the  eldest  male  sapinda,  would  have  been  the  proper  person  to 
perform  these  ceremonies,  even  if  there  had  been  no  adoption. 
It  does  fiot  appear  that  he  performed  thejoi  in  the  name  of  his 
natural  son,  the  alleged  adopted  son. 

There  is,  however,  another  ground  upon  which  this  second 

(1)  I.L.B.,  1  Mad.,  73.       (2)  I.L.R,,  2  Mad.,  270.       (3)  I.L.R.,  2  Mad.,  202, 
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1XS  to  ccmgidflr  the  fegpona«illtf  ittfcddit  ^  Mft  odf «! 

VAMA14TT4.       appellants  rest  their  case  on  the  assent  of  the  deceased  Simia- 
6',^        mim^yyar  and  aMaia  fcont  aettrng  up  any  authcaiaailacffi  by 
Aosppdiitti  W^^^  MiiblMiamoa  Ims  bam  meationed  to  ^ 
which  wonldgo  lo  ahewaiitf  jillfwIliiUiiMutioit  lb  riittod  1h» 

Judicial  Committee  in  Sri  Raghunada  v,  5n  Br(m  Kkhoro  (1)  "to 
authorize  an  act  implies  the  exercise  of  some  discretion,  whether 
Mt  ought  or  ought  nol  tl  W^PiQe;  in  the  present  case  thm 
ii  no  trace  of  ggch  aa  eawtdie  61  «kiHittir  Apj^eDtat  Stl^^ 
as  wt  11  as  No.  1,  professes  to  have  been  simply  carrying  out  tfie 
direction  of  SundarardmAyyar,  an^  it  has  been  found  that  Strndara- 
tboAyjwt  did  not  give  ilie  dimriioiil  alleged.  The  so  called 
aiitihorintiioii%y  the'  qnpcilhiit  Hdi  3,  to  Ini  inqpBed  teii  1ft 
having  given  his  SOU,  seems  only  to  have  been  put  forward  aa^l 
after-thought  to  supf^bftient  the  very  weak  evidence  of  an  authoti- 
zation  by  the  Inttliazil  Tkmgi  tSmA  to  at  &e  odsiduffl<m  of 
the  case  befetre  tlie  ICtnsff,  it  dbei  fiitit  stMnto  laM  be^  pit 
forward  in  the  District  Court. 

See  also  Oanem  Baimmaij/air^.  OtspHa  Eatmmmyar^{2)  anc^bet 
base  before  the  Briv^  Ooiineil  li^filained  to  by  tiie  Munsif  in  I0 
judgmwt. 

The  second  aiqpeal  bib  SEud  must  be  dismissed 
APPELLATE  CIVIL— lUl*  BBKGH. 

Brfore  Sir  Charles  A.  Turner,  ELj  Chief  Justice^  Mr. 
Kemany  Mr.  Justice  MuitiMim  A^fOir^  Mr^  Jmtiei  Mi 

and  Mr.  Justice  BrandL 

1884.  SITHALAKSHMI  (DEEEsmAjrx's  BirassBmJmi),  AFPJSz«Lan^ 
October!.  'g^ld  .  t 


^^^iryyf  .  •     ^^j^^^  Proc«;e<re  Coele,     331-Cirf7  Cor^r^^  Ad,  Madras,  1873,  #. 


A  tJonrt  executing  a  ddoree  dbfcaais,  by  virtue  of  «,  381  of  the  Code  al  CSfil 


^Ib^^^^C^y^ji  H^-       Procedure,  a  special  jurisdiction  which  enables  it  to  trj^  a  claim  of  which  the 
>    ^  ^  _«nB4-f<!^«.  #cina  Kalrkw  fhe  ruinnniarv  limit  nf  itA  nvdinarr  innnduAia 


of  the  subject-matter  falls  below  the  pecuniary  limit  of  its  ordimury  ^11 

•  Appeal  against  Order  10  of  188*^   - 

(1)        3  I.A.,  (&]rr.l..B.,a  iM.,270. 


ym.]  MADBA8  8KBIEB. 


%.Tlrtlw  «lBb  147  of  the  Cbdeof  CWfi  Fkooete»»  «  iq^eiidtQaittl  iMiy,  fdr  ami- 
rt^Botfli^t  ovmf  tnmgfer  a  olaim,  xayiitered  under  8.  3S1»  to  a  Subordixiate  Couit  it^MMmm 

!Bbiii  WIS  iBtt  appml  bom  «a  <»d»  of  C.  W.  W«  Maciii^  Aotii^^ 
9Mii0(  Judge  (rf  Sralik  Tanj(»e,  dated  tibe  26tb  of  October  1883^ 
mi|Ay  ttB  offder  oi  iiie  Subocdinate  Judge  of  TaBjore* 
*  Ik  etoootioii  of  a  deereei  passed  in  spit  98  of  1882  on  the  file 
^  8tibcr<&iato  Oourt  of  Taajore,  direeting  the  ddiveiy  to  the 
dMeeJi^idder  (by  some  of  the  judgment-debtors)  of  eertain  immov- 
iU^  pvop^r^y  a  olakn  was  made  to  a  poition  of  suoh  property. 
Hie  offieer  dwu^ed  with  the  ezeeution  of  the  wanrant  ior  the 
ifiinHf  of  tke  property  comprised  in  the  deoree  was  resisted  and 
ebp^ruoted  by  the  <daimant.  The  claim  was  numbered  and  regis^ 
tmd  udeor  the  provisions  of  s.  831  of  the  Code  of  CKvil  ProoedurOy 
as  %  snit  between  the  deoree-holder  as  plaintiff  and  tiia  claimant 
aidafendant  The  value  of  the  property,  which  was  the  subject 
(^tke  claim,  was  below  Bs.  2^500.  The  Subordinate  Judge  held 
ttiat  ha  had  no  junadioticm  to  ky  the  claim,  as  being  within  the 
jUBisdiGtion  of  the  Court  of  a  District  MAnsif .  An  appeal  was 
ppoisnred  by  the  decree-holder  to  the  District  Court  of  Tanjore 
f^pjnst  the  Older  of  the  Subordinate  Judge.  •  The  District  Judge 
held  that  the  Subordinate  Judge  had  jurisdiction  to  try  the  daim, 
and  that  the  decision  of  the  High  Court  in  Mtdt<mmdlY.  Chrmana 
OoHnden{l)  was  not  applicable  to  the  case ;  but  he  directed  the 
transfer  of  the  suit  to  the  Court  of  the  District  M&nsif  of  Trivadi. 

From  this  order  an  appeal  was  preferred  to  the  High  Court 
.By  the  claimant,  wd  the  Division  Bench  (Turner,  C.J.,  and 
Hutchins,  J.),  before  whom  the  appeal  came  on  for  hearing,  made 
the  following  order : — 

<<A8  we  feel  some  doubt  whether  Mutfammdl  v.  Chinnana 
Qcmdm(V)  was  ri^^tly  dedded,  we  consider  that  the  question  as 
to  the  competency  of  tiie  Subordinate  Judge  to  dispose  of  the 
ohdm  as  a  suit  should  be  referred  to  the  Full  Bench/^ 

Bhdahyam  Ayyangdr  for  claimant  (appellant). 

Mr.  Shaw  for  decree-holder  (respondent). 

The  following  judgments  were  delivered : — 

TuBNsi^  C.J.  (Eerkan,  Hutchins,  and  Brandt,  JJ.,  concur- 
ring).— ^We  are  of  opinion  that  the  Court  executing  the  decree 


(1)  I.L.R.,  4 IM.,  220. 
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Smu-    obfcainfl,  in  virtue  of  the  provisLons  of     331,  jurifidiotion  to  try  a 
^'JJ™*  oUflm  aUkougfa  in  rAm  its  sabjeot-matter  falls  lielow  the  peooni- 
aaqrimili  «f  its  ordinary  juriidiction.   The  abject  ol  &b  liegUsp 

tMi^linmaKtHIg  these  and  other  similar  provisions,  was,  so  far  as 
pnrfiti^  to  prevent  the  originating,  of  a  suoeession  of  smts,  U 
dflsliNil  lliit  a  right  should  be  detennined  finally  in  oontinnatip 
oi^.  ndlpoial  proceeding  and  not  by  the  institution  of  fmA 

procoodings.  Having  this  object  in  view,  it  thought  fit,  wh^e  a 
C!ourt  has  issued  a  warrant  for  possession,  to  impose  on  that 
OoHfl'l&A  iaby  of  Sfveetigating  any  bond  fide  daim  on  tlxe  part  of 
a  person  resisting  exeoution  of  the  warrant.  Its  language-  ifi 
imiierative.  AVhero  a  duty  is  imposed  on  a  Court  there  is 
impliedly  conferred  Jurisdiction.  The  words  with  the  like 
power^"  m  idAk  niknce  was  plaeed  in  tha  argument  of  MuUam- 
mdl  V.  Ckbmmim  Chundmi.l)  receive  their  foil  wietoing if  they  be 
taken  to  express  that  the  Court  has  the  same  powers  for  enforcing 
the  attendanoe  of  parties  and  witnesses,  &c.^  as  it  has  in  a  suit. 
We,  fh«nl(m,  hM  ftit  the  Snbofdinate  Judge  had  jmisdietioa 
to  entertain  the  claim  and  this  is  in  acoordanoe  wUh  tke  de^ips^ 
in  Bdvioji  Tanidji  v.  Dholdpd  Bdghu,(2) 

We  also  hold  that,  under  the  provisions  of  s.  647  of  the  Code 
of  Civil  Procedure,  the  Judge  had  power  to  transfer  the  claim  to 
the  MAsmi  for  iiimumL  Ttik  b  a  power  nimA  Aonld  not  be 
exereised  without  sufficient  cause,  and  inasmuch  as  the  parties 
derare  it  and  we  find  no  sufficient  reason  for  directing  the  transfer 
of  the  daim  to  the  Munsif's  file,  the  order  of  the  Judge  tranB{el^ 
xing  it  is  set  aode,  and  «li64MM«dlnato  Judg»  n  diieotad  «o 
proceed  to  determine  it. 

The  appellant  must  bear  the  ooets  of  the  appeal  and  tiie 
respondent  of  the  objection. 

MmmslMi  Att AB,  !Bie  question  toot  dedsiQn  is  tUs  iQito 
is  as  to  the  effect  of  s.  331  of  the  Code  of  Civil  Prooednze.  I  iia 
also  of  opinion  that  the  Subordinate  Judge  is  competent  to  try  ss 
a  regular  suit  a  claim  under  thai  seotian,  though  its  value  is  hekm 
the  inferior  limit  of  Ui  fiMimiaiy  jazisdioiioii*  It  ^ereateo  a 
special  jurisdiction  as  an  exception  to  the  general  rule  of  prohSi* 
tion  prescribed  by  s*  16  of  the  Procedure  Code.    The  reason  fat 


(1)  IX.B.r41fiii%2«f^;  V^      lii.!^  4  Boa,,  lat;  ^ 
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saoh  jurifidiotion  is  probably  the  spedal  facility  arising  from  t|;^e  Sitha- 
faot  that  the  object-matter  of  the  claim  is  a  part  of  the  object- 
matter  of  a  suit  already  decreed  by  the  superior  Court.  It  was  VwHamoA. 
aargaed  farther  that  a  District  M^nsif  may  also,  under  this  section, 
try  as  a  regular  suit  a  claim,  of  which  the  value  is  in  excess  of  the 
saperior  limit  of  his  pecuniary  jurisdiction.  It  was  alleged  thatt 
if  there  is  a  special  jurisdiction  conferred  upon  a  Subordinate 
Judge  or  a  superior  Oourti  it  must  also  exist  in^the  converse  case, 
iiiat  is  to  say,  in  favor  of  an  inferior  Court.  Section  15  embodied 
in  it  a  rule  of  prohibition  in  the  case  of  Courts  superior  to  that  of 
the  District  M^nsif,  and,  as  the  special  jurisdiction  was  created 
as  an  exception  and  in  relation  to  it,  it  seemed  to  me  that  the 
speeial  jurisdiction  could  not  in  principle  be  extended  to  the 
ijuferior  tribunal.  It  may  be  that  the  one  case  may  be  the  con- 
verse of  the  other,  but  it  is  not  difficult  to  conceive  a  reason  for 
file  rale  of  special  jurisdiction  not  being  intended  to  apply  to  both 
classes  of  oases.  A  superior  Court  is  forbidden  from  trying  a 
suit  oognizable  by  an  inferior  Court,  not  on  account  of  its  inherent 
inoompetenqy  to  try  it,  but  on  grounds  of  public  convenience  and 
economy ;  and  there  may  be  nothing,  radically  incongruous  in  a 
Sabordinate  Judge  trjring  a  suit  below  Bs.  V,500,.  whilst  it  would 
oertainly  be  incongruous  in  a  District  Miinsif  trying  a  suit,  the 
value  of  which  is  over  Bs.  2,500. 

I  think,  therefore,  that  we  must  read  s.  331  together  with  s.  15 
and  oonstrue  the  special  jurisdiction  created  as  an  exception  to  a 
rale  of  prohibition  promulgated  by  s.  15  for  the  guidance  of 
superior  tribunals.  This  view  receives,  it  seems  to  me,  additional 
strength  from  the  fact  that,  in  cases  of  property  attached,  or 
purchased  in  execution  of  money  decrees,  and  the  .value  of  which- 
may  exceed  the  pecuniary  jurisdiction  of  the  Court  executing  tiie 
decree,  the  right  to  revise  by  a  suit  the  summary  order  which 
such  Court  is  authorized  to  pass  is  preserved  by  ss.  283  and  335. 

It  should  also  be  remembered  that,  until  the  Civil  Courts  4-ot 
came  into  operation  and  the  jurisdiction  of  the  District  M^sif  and 
the  mode  of  valuing  suits  cognizable  by  him  were  revised  by  it^ 
the  qpedal  jurisdiction  section  had  no  application  to  District 
lidnsifs.  For,  the  value  of  claim  tried  under  sections  analogous 
to  s.  331  could  never  exceed  the  value  of  the  suit,  of  which  it  was 
a  continuation.   The  Civil  Courts  Act  dealt  with  the  general 
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Sxnu-  joriBdiotion  and  limited  it  in  the  ease  of  other  piooeedings  as 
well  as  in  suits  to  Es.  2,500.  It  never  intended  to  give  them 
VTTKiuiieA.  jurisdiction  in  any  ease  over  Rs.  2,500.  But  if  the  oantenti(Hi 
as  to  the  same  rule  being  i^plicable  to  the  converse  case  is  to  be 
upheld,  we  must  hold  that  a  District  Munsif  may  try  a  claim  in 
excess  of  Us.  2,500  \x»ntraiy  to  paragn^h  2,  s.  12,  of  Act  HI  d 
1873.  The  fact  is  (and  we  are  not  bound  to  ignore  it  for  the 
purpose  of  determining  what  is  the  correct  rule  of  decision)  that, 
whilst  this  Act  was  framed,  ihe  case  raised  by  the  contention  was 
not  ioreBeen  and  provided  for.  As  to  the  view  that  the  language 
of  s.  331  is  wide  enough  to  include  it,  J  do  not  see  my  way  to 
adopt  it,  first,  because  we  must  place  a  reasonable  construction 
upon  8.  331  so  as  to  obviate  an  incongruous  result ;  secondly^  we 
must  read  it  as  correlated  to  s.  15,  which  embodies  a  rule  of  pro- 
hibition applicable  only  to  superior  Courts ;  thirdly,  because  the 
claim  is  both  a  claim  and  a  regular  suit  at  the  date  of  its  present- 
ation, and,  in  the  absence  of  a  special  provision,  the  general  role 
as  to  the  competent  forum  should  be  our  guide.  I,  therefore,  think 
that  the  case,  Muttammdl  v.  Chinnana  0<mnden{l),  was  ooneedj 
decided. 


APPELLATE  CIVIL. 


Before  Mr.  Justice  Muttuadmi  Ayyar  and  Mr.  Justice  Parker. 

1886.  bAmA.  and  others  (Defendakts),  AppxLLAars, 

.  and 
/ / JltA^/  X  S  EANGA  (Plaiotifp),  Bbspondxzvt.* 

.  Hindu  law — Widow — Almi<Uion^Piom  purpMci^SpirUtml  fm«$aUi€M» 

Although  pilgrimages  and  sacrifices  performed  by  a  Uind^]  widow  naj  bt 
\  f  J  ^  C  C  uidirectly  beneficial  to  her  deceased  husband,  they  are  not  cefftmonieit  mSasp^siMA 

^^^"^  for  his  spiritual  A  aiOfi  by  »  Hiiid6  widow  to  wlae  mmwy  te  pi 

3  C  ^k^JH'  ^  if      not  in  the  n&tnie  df  spiritoal  neoetriitiai,  iodaai  muh  mIb  k  xefmoMA  in 
^       cumHtaiicca  of  the  family  and  the  property  iddit  Mft flttuflportklt  oH^; 
f  ^  ^J^t^ ^      inherited  from  her  husband,  is  invalid.  , 

^  This  was  an  appeal  from,  the  decree  of  C.  Yenkolia  Biii|  £ 

tAj  Mte  Judge  of  South  Canani,  X09«BnaiDg  tha  deoree  of  IT. 

/  .  ^    y  A.xy#    B&u,  District  Miiifiif  of  Earksl,  in  siiitll^ 


(])  LL.K,  1  Mad.,  220.  •8e(«nd  Appokl  238  d  im. 
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-    Banga  Bliatta  sued  as  reveraioner  of  'BAta&  Bhatta  to  reoover  lUiii 
certain  land  sold  by  his  widow,  Tamuni,  to  her  father.  Kanoa. 
The  def^dants  were  the  brothers  of  Yamiini. 

The  District  M^nsif  held  that  the  sale  was  valid,  having  been  ^ 
made  for  the  maintenance  of  the  widow  and  for  religions  purposes.     tV^^^^  '  O 
On  appeal  the  Subordinate  Judge  reversed  this  decree.  2^^€Jl^'  ^S'\3 

Defendants  appealed.  ^      ^  a  ^  3  ox 

Itdmaekandra  Rdxi  Saheb  for  appellants.  ^  ^ 

Srinwdsa  Bdu  for  respondent. 

The  facts  appear  sufficiently,  for  the  purpose  of  this  report,  from 
the  judgment  of  the  Court  (Muttusdmi  Ayyar  and  Parker,  JJ.). 

Judgment. — The  land  in  suit  mginally  belonged  to  one  B4m4 
Bhatta,  and,  on  his  death,  it  devolved  on  his  widow  in  1856.  In . 
the  same  year  she  sold  it,  together  with  the  other  property  which 
she  inherited  from  her  husband,  to.  her  father  for  Bs.  201.  It  is 
ledted  in  the  sale-deed  that,  of  this  amount,  Bs.  66  was  paid  on 
account  of  BAmi  Bhatta's  funeral  obsequies  and  Bs.  146  was 
raised  for  her  own  spiritual  benefit.  The  Subordinate  Judge  found 
that,  shortly  after  the  sale,  the  lady  performepl  several  pilgrimages 
and  sacrifices.  'Seeing,  however,  that  she  sold  all  her  husband's 
property  to  her  own  father  in  the  same  year  in  which  she  succeeded 
to  it,  he  held  that  the  sale  was  a  fraudulent  transaction.  As  to 
the  advance  of  Bs.  55,  he  did  not  consider  the  evidence  which 
the  appellants  adduced  to  be  satisfactory.  As  to  the  pilgrimages 
and  sacrifices  performed  by  the  lady,  he  observed  that  they  were 
not  such  as  justified  the  sale.  Though  the  appellants  alleged,  in 
their  written  statement,  that  the  purchase-money  was  applied  also 
to  the  maintenance  of  the  vendor,  their  pleader  is  unable  to  refer 
us  to  any  evidence  showing  that  such  was  really  the  case.  It 
appears  further  from  the  sale-deed  that  the  spirituaji  benefit  con- 
templated by  the  lady  when  it  was  executed  was  her  own.  We 
are  willing  to  admit  that  the  pilgrimages  and  sacrifices  performed 
by  her  are  no  doubt  pious  acts  which  might  indirectly  be  beneficial 
to  her  husband,  but  they  were  not  ceremonies  which  were  indis- 
pensable for  his  spiritual  benefit,  such  as  his  funeral  obsequies  and 
the  periodical  ceremonies  incidental  to  those  obsequies.  We  cannot 
recognize  a  sale  by  a  HindA  widow  as  valid  against  her  husband's 
reversioner,  when  it  is  made  in  view  to  raise  money  for  doing  pious 
acts  which  ore  not  in  the  nature  of  spiritual  necessities,  unless  such 
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Umi     lale  is  reasonable  in  the  oiroumstanoes  of  the  familj,  and  tlie  pFO- 
B4j[e4.    P^7  alienated  is  but  a  small  portion  of  the  property  inherited 
from  her  hosband.   It  is  not  contended  t^t  the  income  whioh  the 
land  in  dispute  yielded  was  more  than  Bs.  28  a  year  and  tlttt 
the  whole  of  lUmi  Bhatta's  property  was  not  included  in  thesak. 
/  We  see  no  i^ason  to  doubt  that  the  Subordinate  Judge  prc^wriy 
/  held  that  there  was  no  necessity  for  the  sale,  such  as  would  rendff 
/  it  binding  upon  the  respondent,  and  dismiss  this  second  tippeal 
^  withoosti. 


APPELLATE  CIVIL^ 

B0for$  Sir  Charles  J.  Turner,  Kt,  Chkf  JwHoe,  and 
Mr.  Justice  Muttusdmi  Ayyar. 

IWL  SADAYAFPA  ato  ahothxb  (Plaintiffs  ik  No.  7863  or  1884), 


\ /l/l/,  POKNAMAinisofnB  g^iiiippAins).* 

y/)  /h/^  j     1^/97/     Zmthmif  Jet,  U  f  12  Tin.,  e.  21,  «.  I—Vrntbif  ^i$r—mia 

Whm  s  TQsttng  Ofrder  has  !»eea  nsds  vnte  11  ft  18  Tic.,    21,  t.  7i 
«  /  attachment  and  before  decree,  tiie  title  of  tiie  Official  Assignee  takes  effect  ai^ 

preveniB  the  attaching  creditor  from  obtainiiig  satisCactioii  of  his  decree  by  a  Bal9<- 
8M  KruH  SUhm  Chmodh^  r,  Milkr  (I)  and  GmM$^.  JM%jr  lbBoMd.(2) 

This  waa  a  cas«  referred  to  the  High  Court,  under  s.  617  of  the 
Code  of  Civil  Procedure,  by  J.  W.  Handlejrt  Chief  Judge  of  iio 
Court  of  Small  Causes,  Madras. 
The  ease  was  stated  as  follows » 

"  Suits  Nos,  7863  and  9244  of  1884. 
These  were  suits  hy  different  plaintiffs  against  the  sailliB 
defendants  for  monej  due  for  ^oodslKill  aaA  deliTered.  laM^ 
oases  attachments  before  judgment  bad  .been  made  of  oeitain 
bags  of  rice. 

"  After  the  date  of  these  attachments  but  before  deoree,^  defend- 
aats  were  adjudicsated  insolvents  audi  i^ing  order  was  made. 

^  Special  Case  80  of  1884. 

(I)  LUE.,  10  cw.,  iw,     .  W'*»*!if:?% .  t!i 
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^  \  TlsiaiHtB  in  both  cases  having  obtained  decrees  proceeded  to  Sajutafta 
Die  sale  of  the  bags  of  rice  attached.  Ponn ama. 

After  sale,  the  Official  Assignee  applied  to  have  the  proceeds 
"of  sale  paid  out  to  him. 

*  Notice  was  given  to  the  parties  to  the  suits,  and  after  hearing 
tiie  arguments  on  both  sides  I  allowed  the  claim  of  the  Official 
'Assignee  and  directed  the  money  to  be  paid  out  to  him,  but  at 
&e  request  of  the  plaintiffs'  Counsel  I  made  my  order  contingent 
on  the  opinion  of  the  High  Court.  •  • 

^The  question  is  whether  the  rights  of  the  Official  Assignee 
under  a  vesting  order,  issued  after  an  attachment  before  judgment 
but  before  decree,  override  the  right  which  the  creditor  attaching 
before  judgment  would  have  upon  his  obtaining  a  decree  to  have 
the  decree  satisfied  out  of  the  property  attached.  The  precise 
point  was  decided  in  favour  of  the  Official  Assignee's  rights  by  a 
Full  Bench  of  the  Calcutta  High  Court  m  a  case  reported  in  the 
Bidianljaw  Reports,  10  Calcutta  series,  page  150,  the  Chief  Justice 
and  Mr.  Justice  Hitter  dissenting.  I  have  followed  the  judgment 
of  the  majority  of  the  Calcutta  High  Court,  the  reasoning  of 
which  commends  itself  to  my  mind.  I  cannot  see  that  the 
difference  between  the  wording  of  the  sections  in  the  Codes  of 
t877  and  1882  relating  to  attachment  before  judgment  and 
that  of  the  corresponding  sections  of  Act  VITI  of  1859  has  the 
efliect,  attributed  to  it  by  the  Chief  Justice  and  Mr.  Justice  Mitter, 
of  altering  the  law  upon  this  point,  which  admittedly  under  the 
old  Code  had  been  clearly  settled  in  favour  of  the  Official  Assignee. 
On  the  contrary,  it  seems  to  me  that  the  words  of  the  present 
Code,  and  particularly  the  provision  in  s.  489  that  attachment 
before  judgment  shall  not  bar  any  person  holding  a  decree  from 
having  his  decree  satisfied  out  of  the  property  attached,  show  that 
attachmwt  before  judgment  is  not  intended  to  transfer  the 
property  at  all,  or  to  give  th*  attaching  creditor  any  lien  over  it 
as  against  other  creditors,  but  merely  to  transfer  the  possession  to 
the  Court  so  as  to  defeat  fraudulent  transfers  by  the  debtor. 

"  Considering,  however,  the  difference  of  opinion  between  the 
learned  Judges  of  the  Calcutta  Court  and  that  the  question  is  one 
of  great  importance  and  has  not,  as  far  as  I  am  aware,  come  before 
the  High  Court  ^f or  decision,  I  think  it  right  to  refer  the  case 
{or  the  opimott  of  the  High  Court 
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^  The  question,  I  would  ^bmit  in  theee  oeeeey  ie — ^EEas  the 
P^wI'ama,  OfSdal  Assignee,  under  the  oironmstanoeB  detailed  ahoTe,  a  right  to 
receive  the  proceeds  of  sale  of  the  property  attached  before  judgment 
and  sold  in  execution  of  the  decrees.'' 

Krkhndyyar  (Solicitor)  for  plaintiffs. 

King  (Solicitor)  for  the  Official  Assignee. 

The  Court  (Turner,  C.J.,  and  Muttus4mi  Ajysr,  J.)  deliyered 
the  following 

Judgment  : — We  understand  the  question  referred  to  us  to  be 
whether,  when  a  vesting  order  has  been  passed  after  attachment 
and  before  decree,  ike  title  created  by  the  Insolvent  Ajoi  in  the 
Official  AjBsignee  takes  effect  and  prevents  the  attaching  creditor 
from  obtaining  the  satisfaction  of  his  dtoree  by  a  sale. 

We  conceive  that  it  would  be  dangerous  to  guide  our  decision 
by  reference  to  the  processes  in  executicm  under  otheor  systems  of 
procedure.   There  appears  to  us  material  difference  between  the 
order  of  attachment  issued  under  the  Code  of  Civil  Procedure  and 
a  writ  of  fieri  facias  in  that  the  latter  is  an  order  for  sale,  the 
former  is  a  step  which  may  or  may  not  be  aooompanied  by  an  ocder 
for  sale.    It  may  be  conceded  that  it  is  ordinarily  the  duty  of  the 
Oourt,  which  has  issued  an  order  for  sale,  to  proceed  to  execute  the 
decree,  when  passed,  by  the  issue  of  a  wanant  for  sale  when 
application  is  made  for  that  purpose ;  but  it  is  also  the  duty  of  the 
Oourt  to  take  notice  of  anything  that  may  have  occurred  in  the 
interim  affecting  the  right  of  the  defendant  in  the  j^perty  whioh 
the  Oourt,  at  the  instance  of  the  plaintiff,  had  attached  with  a  rtm 
to  prevent  the  alienation  of  it  by  the  defendant.    The  efiect  <rf 
an  attachment  is  declared  in  s.  276,  after  it  has  been  duly  effected— 
Ajiy  private  ^  alienation  of  the  property  attached^  whetb^ 
by  sale,  mortgage,  gift  or  otherwise,  and  any  payment  to  flia 
judgment-debtor,  is  void.'*  The  aHenations  gainst  which  the  plain- 
tiff is  secured  are  private  alienation^  by  the  defendant.  Where 
the  alienation  is  effected  by  operation  of  law,  as  in  the  case  of  a 
vesting  order,  the  attachment  cunot,  in  our  judgmmit,  prevent  tiie 
operation  of  the  Statute,  and  a  Court  executing  a  decree  w  ould  be 
bound  to  take  notice  of  it.     Wi^re  we  to  hold  otherwise,  every 
creditor  would  be  bound  to  bring  a  suit,  and,  if  possible,  he  might 
apply  for  execution  before  the  proceeds      imUied  so  m  to  Am 
in  ike  distribution.   The  result  of  ouir  mling  ,h\o  giva  effMbip  ^ 


Digitized  by  Googli 


VOL-  Vm.]  MADRAS  SEEIES.  557 

the  policy  of  the  Code,  and  we,  therefore,  hold  in  acoordanoe  with  Saoatappa 

title  views  of  a  majority  of  the  learned  Judges  of  the  High  Court  ^q^'j^ 
of  Oaloutta  in  8hib  Kristo  Bhdha  Chotodhry  v.  Jlft7fer,(l)  and 
with  Gambh  y.  Bholdgir.{2) 

The  Chief  Judge  will  be  informed  aoeordingly. 


APPELLATE  CIVIL. 


Before  Sir  Charlee  A,  Turner ^  Kt.y  Chief  Justkey  and 
Mr,  Justice  Muttuedmi  Ayyar. 

BANOJI  AND  OTHEBS  (DEFENDANTS),  ApPBLLANTS, 

'  1884. 
and  November  18. 

1885. 

KANDOJI  (PUintifp),  Ekspondent.*  May  2. 

WmOm  Uno^Sudroi^IlleffiHnuUf  ton,  Statut  and  rights  tf-^Suii  for  pmrtition  by  /fi/Pt^Ut*33^^ 

UUffitimtUe  son  of  undivided  broths  against  bom  of  other  brothers. 

In  a  joint  Hindd  family  of  the  Sndra  caste,  ooneisting  of  three  brothers,  two  died 
leaving  legitimate  sons  and  the  third  an  ille^timate  son.  /  ^/V^  ^*  /X 

In  a  suit  brought  by  th^  latter  for  partition  of  th^  family  estate  against  his  ^  ^   ^  . 
li«her«B brothers' sons:  /%Ca-^^  /5Z 

SMy  that  he  was  not  entitled  to  a  share  but  only  to  maint^ianoe.  3  ^^^tn^  2 

This  tos  an  appeal  from  tiie  decree  of  W.  E.  Clarke,  Subordinate  ^^^fl/^^^^i^Ji^. 
Judge,  NflgiriB,  dated  11th  June  1884.  -—SXZ^ 

The  plaintiff,  Eandoji  Edu,  sued  the  defendants,  Banoji  R4u  ^  ^fJju^J  ^ /  - 
and  eight  others,  whom  he  alleged  to  be  his  father's  brothers'  sonsi  ^  ^  J 
for  poflseesion  of  one-third  of  the  ftunily  property  and  obtained  a^*>  ^'^ZT  ^^^fy^^ 
daotee.  ^  34^^^ 

The  defendants  appealed  to  the  High  Court  on  the  grounds  ^/  l'^<Ctd  0/j 
inter  aha,  that  the  plaintiff  was  not  the  son  of  his  alleged  father  y  ^  ^ 
and  that,  if  he  was,  his  mother  was  a  concubine,  and,  therefore,  ^ 
plaintiff  was  not  entitled  to  sue  defendants  for  partition  of  thej^^  cf /f  J^2, 

Mr.  Qrmt  for  appellants.  ' 
Ananddeharlu  for  respondent.  4^  '^L  s 

The  facts  necessary  for  the  purpose  of  this  report  appear  from    ^'  f^^'^-O  //j 
the  judgment  of  the  Court  (Turner,  C.  J.,  andMuttusdmi  Ayyar,  J.).        ^^h^kL  ^ ^0 

(1)  I.L.S.,  10  Ckl,,  150.         (2)  2  Bom.  H.C.B.,  160.         •  Appeal  77  of  1884k 
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Ramo/i  Judgment. — One  Nimboji  B&n,  a  Mahratta  Sudra  of  MTsiore, 
Kandoji.  three  sons,  named  Gudubhai,  Mukubhai,  and  Hirmanji.  About 
thirty  years  ago  they  migrated  from  Mysore  to  Ootacamund,  where 
they  established  themselves  as  mutton-butchers.  It  was  oonoeded 
that  Gudubhai  and  Hirmanji  worked  together  and  ihe  appellants 
(defendants)  are  their  sons  and  grandsons.  Further,  it  is  found 
by  the  Subordinate  Judge  that  Mukubhai  also  lived  witii  his 
brothers  and  carried  on  business  with  them  jointly  as  a  mutton- 
butcher,  and  that  the  property,  of  which  a  third  share  was  claimed 
by  the  respondent  (plaintiff),  was  jointly  acquired  by  them.  The 
evidence  on  this  point  is  conflicting,  and  we  see  no  sufficient 
ground  for  the  contention  that  the  Subordinate  Judge  has  not 
arrived  at  a  correct  finding.  The  respondent  asserted  that  he  was 
the  legitimate  son  of  Mukubhai  and  claimed  one-third  share  of  the 
family  property  and  an  account  of  the  profits  of  the  business  for 
the  three  years  ending  31st  October  1882,  and  a  further  account  of 
the  same  until  actual  partition.  It  was  alleged  by  the  appellants 
that  Mukubhai  kept  the  respondent's  mother,  Nunni,  but  they 
contended  that,  after  Mukubhai's  death,  Nunni  became  the  ooncu- 
bine  of  one  Esuf  Sahib  and  subsequently  gave  birtj^  to  respondent. 
The  Subordinate  Judge  has,  however,  foimd  that  the  respondoit 
was  Mukubhai's  son  by  Nimni,  but  that  Nunni  was  not  married  to 
him.  From  tlus  finding  the  respondent  has  miarrad  no  appeal^ 
and  although  it  is  impugntd  by  the  f^fpmwolsa^  titB  weigU^-^ 
testimony  is  in  favor  of  the  conclusion  at  which  the  Subordinate 
Judge  has  arrived.  We  have  then  to  determine  whether  thfr 
illegitimate  son  of  a  Sudra,  who  has  died  in  ooparomaiy  wii&18l 
brothers,  is  entitled  to  demaad  £rom  tlie  spviving  brothers  tXLj^ 
and  if  any  whrtc,  share  in  the  family  property,  and  the  burden  of 
proof  is  on  the  respondent  to  show  that  he  is  entitled  under  soeb. 
circumstances  to  a  share  and  to  a  share  of  the^  extent  claimed  fir 
him. 

We  may  premise  the  observations  we  have  to  make  iii'tts 
matter  directly  in  issue  by  expressing  our  inability  to  concur  ia 
the  opinion,  which  has  been  sometimes  expressed  that,  among 
Sudras,  marriage  is  no  more  than  oononMm^.  Although  trfist 
the  Hindd  law  regards  as  the  higher  forms  of  marriage  was  not 
permitted  to  the  Sudra,  and  although  the  wife  of  a  Sudra  does  not 
acquire  the  right  of  assisting  in  samfioes  which  can  only 
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diered  by  a  legenarate  householder,  Hind^  law  regarded  the  Bakoh 
nniozi  as  oonlerring  a  status  on  the  wife  distinotly  superior  to  that  juvion. 
of  a  oonoulniie  and  entitling  her  and  her  offspring,  to  rights  of 
sneoeflBiQn,  and,  in  the  case  of  her  offspring,  of  ooparoenary  which 
m  refused  to  the  oonoubine  and  her  o&pring. 

It  may  no  doubt  be  true  that  Hind6  law  has  not  been  accepted 
bjr  all  the  tribes  who  would  fall  within  the  general  term  Sudra, 
but  among  many  classes  of  Sudras,  who  have  accepted  the  Hind^ 
law,  we  find  a  customary  law  which  prohibits  marriage  with  other 
daflsee  or  within  certain  degrees,  and  such  rules  imply  a  conception 
of  marriage  ajs  something  higher  than  a  mere  sexual  union.  All 
that  we  understand  Baudh&yana  to  mean  in  the  text  dted  by  West 
and  Buhler,  376,  is,  a  marriage  may  be  contracted  by  Yabyas  and 
Sudras  with  but  little  regard^to  ceremonial,  not  that  if  a  marriage 
is  contracted  with  how  little  ceremony  soever  it  will  not  create  the 
lights  attaching  to  relcCtion  of  husband  and  wife.  But  while  the 
ffind6  law  did  not  view  the  marriage  relation  of  Sudras  as  mere 
oonoubinage,  it  conceded  to  the  married  Sudra  many  liberties, 
which  would  have  been  inconsistent  with  the  religious  life  enjoined 
on  the  regenerate  classes. 

Thus  in  the  collection  of  rules  attributed  to  Manu,  we  find  it 
declared  that  a  son  begotten  through  lust  on  a  Sudra  by  a  man 
of  the  priestly  class  is  even  as  a  corpse :  but  a  son  begotten  by  a 
man  of  the  servile  class  on  his  female  slave  or  the  female  slave  of 
Iiis  male  slave  may  take  a  share  of  the  inheritance,  if  permitted.'^ 
Manu,  chapter  IX,  ss.  178,  179.  The  translator  adds  by  the 
other  sons,"  it  may  have  meant,  by  the  father.  The  illegitimate 
•on  then  was  at  that  time  denied  any  right  or  even  competency  to 
take  adiare  in  his  father's  property^  if  he  was  th^  offspring  of  a 
nuui  of  the  priestly  caste  begotten  through  lust  on  a  Sudra;  he  was 
only  declared  competent  to  *  take  a  portion  of  the  father's  wealth, 
if  he  was  begotten  by  a  Sudra  and  he  could  not  daim  any  portion 
as  a  matter  of  right.  In  course  of  tim^  hi^  position  was  more 
favorably  regarded  by  the  law.  "  A  son  begotten  on  a  ddsi  by 
a  Bodra  becomes  even  the  partaker  of  a  share  by  (the  father's) 
<^ioe ;  after  the  death  of  the  father  the  brothers  should  make  him 
a  half  sharer.  An  illegitimate  son  of  a  Sudra  can  take  the  whde 
^udess  there  is  a  son  to  (any  of)  the  daughters  (of  the  Sudra). 
I4jnav41kya  H,  slokad  133,  134. 

These  texts  are  declared  by  Yijnan^swara  to  be  a  special  rule 
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Ranoji    oonoermng  the  partition  of  a  Sudra's  goods,  who  deolaces  that  thd 

Kahdojx.    ^  begotten  hj  a  Sudra  on  a  slaTe  gbi  obfadm  a  sharo  by  tlie 

father's  ohoioe ;  that' after  tlie  father's  death,  if  there  are  sons  of  ft 

wedded  wife,  they  most  give  him  half  as  much  as  the  amount  of 

one  brother's  allotment^  aud  that  if  there  are  no  such  sons,  he  will 

take  the  whole  estate  unless  there  be  daughters  of  a  wife  or  sqb|^ 

daughters,  in  which  case  he  will  participate  for  half  a  share  ifjly. 

MitAkshard  I,  s.  12.    The  author  of  the  Madhavija  refers  to  the 

texts  of  Tdjnavdlkya,  and  he  too  adds  the  quaMoation  that  the 

illegitimate  son  of  the  Sudra  takes  the  whole  vreaMh  oplf  if  tfam 

are  neither  sons  nor  daughters  by  a  wedded  wi^  nor  the  children 

of  sons  or  daughters.    (Bumell's  Translation,  page  24.)  The 

rule  is  stated  in  the  D&yabh4ga,  ch.  IX,  s.  31,  as  follows  : — |!m 

a  son  begotten  by  a  Sudia  on  a  female  slave  may  take  a  shafelij 

ihe  choice  of  the  father,  but  if  the  father  be  dead,  the  brother  AmlA 

make  him  partaker  of  half  a  share.    Begotten  on  an  unmarried 

woman  and  having  no  brother  he  may  take  the  whole  property^ 

provided  there  be  not  a  daughter's  son.  •  « .  . .   But Hthece  be  & 

daughter's  son,  he  shall  share  equally  with  him,  for  no  cpilfAl 

provision  oocurs  ;  and  it  is  fit  that  the  allotment  should  be  eqif|), 

since  the  one^  though,  bom  of  an  unmarked  woman,  is  son  of  Ae 

owner,  and  the  other,  th0agh  sprung  from  a  m$Bmi  woman^^ii 

only  his  daughter's  son." 

It  appears  in  the  following  terms  in  the  Ddyakrama  Sangraha 

^oh.  VI,  s.  33  : — "  The  son  of  a  Sudra  by  a  female  slave  may,  at  the 

will  of  his  father,  be  rendered  an  equal  share  with  &e  son  bom  d 

his  wedded  wife ;  on  the  decease  of  his  father  he  is  entitled  to  half 

a  share  ; — in  default  of  such  a  brother  ailfl  of  a  daughter's  son,  he 

is  entitled  to  the  whole  of  his  father's  wealth :  but  if  there  be  a 
r 

daughter's  son  he  must  be  an  eqmX  sharer  with  hinu"  (Stebei^ 
p.  513.)  '  Nilakanta  Bhatta  quotes  the  text  of  Y&jnav&lkya  and 
observes  that  by  "  specifying  by  a  Sudra,  it  is  clear  that  a  son 
begotten  by  a  twioe-bo»n  mau  on  a  female  slave  does  not  obtain  a 
share  even  by  the  father's  choice.  Neither  aft^  &b  death  of  the 
father  will  he  get  half,  nor  in  the  absence  of  sons  or  other  Qmcfi) 
will  he  get  the  whole."    Vyavahdra  Mayukha,  ch.  17,  s.  IV,  p.  32. 

He  thus  inf  erentially  recognizes  the  right  of  the  son  of  a  Sndia 
to  a  half  share,  though  sons  or  some  other  h^isp  but  he  ^If 
not  specify  who  the  other  heirs  are.    (Stokes^  p. 

Pevaniia  Bhatta  quoting  the  texts  of  Manu  and  iT&jnaviUlTi 
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proceeds :  ^  If ,  aooording  to  authority,  where  there  may  be  no  son  Banoji 
of  the  wife  and  the  rest,  but  there  may  be  a  wife  and  a  daughter,  kastij^ji. 
the  dat^hter's  son  be  entitled  to  share  (with  the  son  by  a  female 
slave),  the  rule  for  the  succession  of  the  daughter  or  other  proper 
heir  would  be  infringed,  therefore,  if  any  dower  to  the  daughter's 
soft  exist,  the  son  by  a  female  slave  does  not  take  the  whole  estate, 
but  on  tiie  contrary  shares  equally  with  such  heir.  Dattaka  Chan- 
driki,  s.  V,  §  31.  (Stokes,  p.  660.)  In  the  learned  work  by  Messrs. 
.West  and  Biihler,  it  is  suggested  that  by  the  earlier  writers  the 
wife  and  the  daughter  were  intentionally  omitted :  that  ihe  rule 
secmrmg  a  provision  for  the  illegitimate  son  begotten  by  a  Sudra 
on  a  slave  was  established  at  a  time  when  ihe  daughter's  son  and 
even  the  daughter  was  made  equal  to  a  man's  own  son,  while  the 
widow  was  still  unprovided  for  or  reduced  to  a  lower  place.  (West 
and  Biihler,  84.) 

We  hesitate  to  accept  the  view  that  Yijnan^swara  intended  to 
postpone  the  widow  to  the  illegitimate  son.  He  had  already 
provided  that  the  legitimate  sons  were  to  give  shares  to  the  widow 
and  had  recognized  the  right  of  the  widow  as  supi^rior  to  that  of  a 
daughter  or  daughter's  son,  though  doubtless  in  virtue  of  expressed 
t^ts.  In  treating  of  the  rule  we  are  di&cussing  he  brings  in 
daughters  who  were  not  mentioned  by  YdjnavAlkya,  and  it  is 
possible  that  he  may  here,  as  he  has  done  in  a  well-known  passage, 
not  have  intended  to  state  completely  the  sons  of  superior  heirs,  or 
tiiat  the  case  of  the  survival  of  a  widow  may  have  escaped  hi9 
attention,  l^ilakanta  Bhatta  appears  to  have  understood  that  all 
heirs  down  to  the  daughter's  son,  who,  under  the  ordinary  law,  are 
recognized  as  entitled  to  inherit,  would  not  be  altogether  super- 
seded by  an  illegitimate  son  and  the  language  of  Devanna 
Bhatta  is  explicit. 

Such  are  the  rules  which  we  can  collect  from  the  commentators 
as  to  the  succession  of  the  illegitimate  son  of  a  Sudra  (not  being  a 
son  bom  in  adultery),  and,  where  his  father  has  died  "  vibhakta  "  or 
separated,  there  can  be  no  question  that  the  right  of  the  illegiti- 
mate son  extends  not  only  to  his  father's  acquisitions,  but  to  ances- 
tral property  which  may  have  come  to  the  father's  hands.' 

All  the  texts  we  have  cited  are  found  in  those  portions  of  the 
Several  works  which  relate  to  the  partition  of  the  estate  of  sep^ted 
house-holders.    Do  the  same  rights  accrue  to  a  son  of  a  Sudra 
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BiAKon     when  his  fathar  is  unsepaiated  f   We  can  find  no  Hi&d6  authority 
icaJL^    on  this  nil^eot,  and  Messrs.  West  andfiiiblerikre  tiie  only  Engliflh 
writers  who  affinn      iibif     mmbm  HmMA  «t  the  mlimr 
ties  eited  in  suppoil  ||^|itt^r.J|^^  (h^  do  net  aoffot 

the  view. 

Iniheoa0eoitedinBJk.X|Ch.  lit  8«  1,  Q.  4,  a  Kumfai  had  tnit- 
fened  to  a  son  dmmb^mm^immmm 

The  Kumbi  was  presxunaMy  the  M}#  #wner  and  sepaniied.iQni 
his  brother.  In  the  case  cited  in  BkJ^^.11,  ^  l,  the^fo^llioi 
put  to  the  pandit  was  simply  *^Q^^l^§(9f^^4i^$Q^bm  tmtiB  ^ilbm 
be  his  heir/'  whkh  «i»  fmm  wmimAi  i»  th^  ^mutism  igi 
quoted  the  passage  in  the  Mitdkshodi,  to  which  we  have  referred. 
The  ease  cited  in  6k*  I,  eh.  II,  &  3,  Q.  3,  is  similarly  inoonolndve. 
On  the  other  handtitBk.  I,  eh.  II»  a«3,  6,  when  the  pandit  wss 
asked  if  a  kept  wDiMl^s  M^woaUl  Ibfielemd  to  4b£e^^ 
replied  that  as  the  deceased  was  separate  from  his  r^Mzveitttll 
as  he  was  of  the  Sudra  caste,  his  illegitimate  son  would  be  his  heir. 

So  also  in  the  following  oase,  Q.  7,  where  a  man  of  the  Mali 
caste  left  an  iUegitjga^fcs^  fli0^  paadit  ^abbiM 

that  the  claim  of  tlie  jUegitfOite  son  was  valid  as  it  appeared  that 
the  man  lived  sepawte  from  his  brothers.  The  case  cited  in  U.  8^ 
where  it  was  held  that  the  iUegitimate  son  of  a  Sudra  would 
the  whole  estate  in  pmkBmm1»i^  widiw,  k  leoaded  m  thi 
strict  construction  of  the  text  of  the  Mitikshard,  w^liich,  for  reasons 
we  have  already  given,  we  oonsider  should  not  be  accepted  in  thk 
Presidency.  We  may  obiem  that  Yaradadlji  dedares  the  rob 
in  terms  that  might  imelnde^  miim  and  daogb(ic%  emff 
ease  it  must  be  understood  that  the  succession  of  a  ddsi^s  8Qn# 
the  property  is  in  default  of  ordinary  or  excellent  sons»  sons'  mi% 
daughters'  sons,  &c.   (Bumell,  p.  22.)  ' : 

If,  in  the  absenee  (ilicny  «ii]litw»are  to^ie  foiM  lif  4Biiag}|r 
it  does  not  appear  tliat  the  claims  of  the  illegitimate  son  to  half  a 
son's  share  can  be  sustained  against  the  undivided  brothers  of  his 
father.  We  cannot  accede  to  the  arguments  that  an  infereoee  sn 
be  drawn  from  the  place  in  whiA  Ube  ^wttwr  of  <he  Ifif  fliM 
deals  with  the  right:  *  an  illegitimate  son.  The  passage  is  intMK 
duced  as  a  special  rvilt.  The  illegitimate  son  of  a  separated  mai' 
of  the  regenerate  classes  has  a  right  only  to  maintenance;  the 
illegitimate  sen  of  a  Sudra  lue  p0;9r%)it  vi  his  &iher^e  IifetiBi% 


kADBAS  SSBtSS. 


hat  if  there  be  no  hein,  within  certain  degreee,  he  may  take  the '  Bamoh 
vhflie  estate  after  his  father's  death.  There  is  nothing  in  the  kambmi. 
cont^  to  show  that  the  preceding  roles  regarding  legitimate  sons 
were  to  9,'pplj  to  the  illegitimate  sons  of  the  Sudra.  The  spedal 
role  is  introduced  in  the  place  which  it  wonld  oecnpj  with  equal 
propriety  if  the  preceding  rules  had  no  application  to  him.  The 
fltegitimate  son,  it  will  be  observed,  does  not  by  birth  become  a 
coparcener.  He  is  ordinarily  entitled  only  to  maintenance,  and 
in  tiie  case  of  Sudras  this  right  to  maintenance  is  in  certain  cases 
to  be  satisfied  by  the  allocation  not  of  a  share  but  of  a  portion  of 
the  estate  equal  to  half  a  share.  The  widow  at  one  time  enjoyed 
a  fiUDilar  right.  It  is  difficult  to  see  on  what  ground  the  claims  of 
flie  illegitimate  sm  upon  the  coparcenary  estate  of  the  father  and 
tile  father's  brothers  can  be  placed  above  those  of  the  widow,  the 
daughter  and  the  daughter's  son.  If  the  daughter  and  widow  can 
claim  only  maintffliance,  because  the  coparoenaiy  property  remains 
a  unit  in  the  hands  of  the  surviving  brothers,  it  is  to  be  assumed 
tbat  the  result  would  be  the  samp  in  the  case  of  illegitimate  sons. 
The  only  arguments  adduced  against  this  view  is  that  the  illegiti- 
mate  son  w:ould  occupy  a  worse  position  where  the  father  left  an 
.undivided  brother  or  nephew  than  where  *being  separated  from 
collaterals  he  left  an  undivided  son.  The  answer  appears  to  be 
that  the  property  of  a  father  separateil  from  his  brothers  may  well 
be  subject  to  discharge  an  obligation  to  which  it  would  not  have 
been  subject  in  the  hands  of  unseparated  brothers.  The  family 
estate  could  not  be  made  liable  for  the  private  debts  of  a  deceased, 
coparcener.  When  the  deceased  has  left  a  son,  th^  attach  to 
the  son  personally  and  to  the  estate  taken  by  him  obligations 
which  he  must  meet  out  of  aU  he  received  as  his  father's  represent^ 
ative.  If  two  brothers  were  undivided  and  one  died  leaving  a  souj 
who  remamed  in  coparcenary  with  his  uncle,  a^id  the  other  died 
leaving  a  widow,  the  widow  would  have  only  a  claim  for  mainte- 
nance on  the  nq>hew,  whereas  if  h^  husband  had  been  separated 
and  had  left  a  son,  she  would  under  the  older  }aw  have  been 
entitled  to  a  portion  equal  to  a  share. 

On  these  grounds,  in  accordance  with  a  previous  decision  of  tiiis 
Court  in  Krishmyyan  v.  MuUxx^mi^{\)  we  arrive  at  the  conclusion 


(1)  I.L.R.,  7  Mad.,  407. 
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Bjomw    -that  the  daam  of  tlie  leqpoiideDt  18  Um^^ 
Kavdmi.    decree  of  the  Court  of  Fint  Tnntnne  is  revened  aad  the  dual 
diamiaBecU  but  under  the  oiromngtaaoes  we  diall  direet  etteh  psty 
to  bear  hia  own  eoata. 


1S85. 


APPELLATE  CIVIL— FULL  BENCH. 

Bqfare  Mr.  Justice  Reman  {Officiating  Chief  Justice)^  Mr.  Justice 
Muttusami  Ayyar^  and  Mr.  Justice  Hutdiins. 

KkFKRKWCE  from  the  BoABD  of  BsVESrUE  UKDEB  8.  46  OP  m 

Mfy2.  Indian  Stamp  Act,  1879* 

July  18. 

  SUnnp  Aety  m.  34,  60. 

!  ^  r  /  /  /*        Where  a  document  haa  been  admitted  in  evidence  as  duly  stamped,  sudi  admis* 

/  ^  /U/^/,      L(    ,  jj^^jj  ^  called  in  question  by  the  Appellate  Court  under  s.  50  of  the  Indian 

8tamp  Act. 

This  was 'a  reference  made  under  8.  46  of  the  Lidian  Stamp 
Aot^  1879,  by  the  Board  of  Bevenue. 

The  resolution  of  the  Board,  dated  27th  February  1885,  was  as 
follows : — 

The  Board  resolve,  under  the  provisions  of  s.  46,  Act  I  of  1879, 
to  refer  the  following  oas%  which  has  come  to  its  notice,  for  the 
orders  of  the  High  Court : — . 

In  the  course  of  certain  civil  proceedings^  the  District  Judge 
of  CSiingleput  admitted  in  evidence  an  instrument  after  aasee&ig 
the  stamp  duty  payable  thereon  and  levying  a  penalty  under 
d.  1,  8.  34,  but  failed  to  send  the  Collector  an  authenticated 
copy  of  the  instrument  duly  certified  as  to  payment  of  duty  and 
penalty  as  provided  in  s.*  35. 

"  Eight  dajni  thereafter  the  Court,  in  revision  of  its  own  pro* 
(feedings,  recorded  a  declaration  under  s.  50  setting  forth,  under  a 
repealed  enactment  of  1816^  the  liability  of  the  deed  to  a  staisp 
duty  of  Rs.  50  and  levied  a  penalty  of  Bs.  500,  in  default  of 
payment  of  which  the  Court  impounded  the  document  and  sent  it 
to  the  Collector,  in  original,  for  disposal  according  to  law. 

"  Subsequently,  the  case  was  re-opened  on  application  of  the 
t)arties,  when  the  Judge  formally  repudiated  his  own  revisioiial 
proceedings. 


^  Kefcrred  Case  2  of  1885. 
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ISiesepvooeedings  are  distmoily  inviolate  Itennfci 
d  <d.  3,  8.  34  of  tiie  Act,  and  it  is  equally  olear  that  the  Judge  ^^J^^^ 
WM  powedefls  to  pais  a  declaratory  order  under  s»  50,  as  that  seotion 
limits  interference  to  the  Appellate  Court  which  is  at  liberty  to 
take  action  either  of  its  own  motion  or  at  the  instance  of  the 
OoUeotor. 

The  Judge's  statement  that  the  document  was  admitted  provi- 
si^maUy  is  not  understood,  as  the  law  admits  of  no  such  proyisional 
admission. 

The  Board  are  unable  to  remit  the  penalty  under  s.  42,  as  that 
section  has  reference  only  to  penalties  levied  under  ss.  34  and  37, 
whereas  the  penalty  in  question  was,  on  the  face  of  it,  levied  in 
porsuanee  of  a  declaration  under  s.  50. 

"  Under  these  circumstances,  the  Board  resdve  to  forward  the 
case  for  the  orders  of  the  High  Oourt^  with  the  request  that  they 
will  pass  such  revisional  orders  on  the  proceedings  of  the  District 
Judge  as  may  be  deemed  advisable." 

.ICr.  Paufell  (Acting  Gbvemment  Pleader)  appeared  on  behalf 
of  the  Board  of  Bevenue. 

The  Court  (Eeman,  Offg.  0.  J.,  Muttus&mi  Ayy ar  and  HutchinSi 
JJ.)  delivered  the  following 

JuDOMBNT  : — ^The  Judge's  order  of  the  26th  September  cannot 
be  supported  and  it  must  be  set  aside.  The  document  was  ten- 
desed  in  evidence  on  the  18th  September.  The  Judge  considered 
at  together  with  the  other  evidence  before  him  and  made  an  order 
•Uowiog  the  daim  which  the  document  was  produced  to  support 
Hie  document  was  then  received  in  evidence  and  acted  upon,  and 
the  claim  was  disposed  of  on  the  18th  September. 

We  do  not  understand  clearly  what  the  Judge  means  when  he 
states  that  the  document  was  not  read  in  evidence  and  that  little  or 
110  use  was  made  of  it.  In  the  order  which  he  made  on  the  claim 
petition,  it  is  stated  that  "  the  claimants  put  in  old  deeds  A  and  B 
which  piove  prima  facie  that  these  immovables  in  fact  have  been 
set  apart  and  reserved  for  some  purpose  and  cannot  be  treated  as 
belonging  solely  to  the  defendant." 

When  A  was  tendered  in  evidence,  the  pleader  undertook  to  pay 
Ra.  11  for  the  duty  and  the  penalty  and  he  paid  them  accord- 
on  the  same  day,  -as  appears  from  the  order  of  the  20th 
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ThfiB,  on  tke  SOth  September,  the  District  Judge  came  to  the 
ToT  ^46!^  oonobsioii  that  the  pr(^»er  amoimt  payable  on  the  document  was 
Bs.  660  and  he  endorsed  <»i  it  an  otte  tequinng  the  payiaeBt 
Ba.  639  within  fourteen  days.  The  aeotion  under  whioh  thia  oariir 
or  dedaraticm  waa  made  is  not  stated  in  the  order  itself,  but  the 
oopy  transmitted  to  the  CoUeotor  is  headed  Declaration  under 
a.  50  of  Act  I  of  1879, "  and  in  hia  ptoeeedinga  of  SOtk  Oetbber, 
with  whioh  he  forwarded  the  dooument  to  Ilia  Cdleotoor,  tiie  Dis- 
trict Judge  himself  described  it  as  a  declaration  made  under  8,  50 
of  the  Stamp  Act  and  referred  to  the  dooument  as  one  whioh  had 
been  impounded  and  waa  ttialiMdHiil  midterttai  aatfntt.  ^la  afi 
order  under  that  aeotion  it  was  manifestly  ]l]^g4i  MsamM*  #9 
applies  to  a  Court  of  Appeal  or  BafawMo  ggf  towing  m  adjvfisa**^ 
tion  by  an  inferior  Court. 

But  the  Judge  widieajiia  t^iflttoi  ii^  3etk  SqptamW  to  be 
treated  as  itself  an  adjndioatfte  under  s.  34  of  the  stamp  duty  and 
penalty  leviable.    It  so* '    to  us  that  this  is  impossible.    He  had 
admitted  the  dooument  lu  evidenoe  and  proceeded  to  judgmeiit  oa^ 
the  18th  September  and'he  waa  funeim  o0khi  Wten  aaa  i^lfklfl 
ment  haa  been  admitted  in  evidenae  and  judgaiapi  daBfiioiff !§  J 
adndssion  can  only  be  oaUed  sn  queation  in  a  proceeding  wttii'M 
a.  60.  ™ 
We  accordingly  quash lil•iaRdatoiite^iOtll I 
We  desire  to  inform  the  Jndge  that  kaia  aofirinfamied  aataliii 
practice  of  the  High  Court,  and  that,  if  in  any  case  the  stamp  ii 
examined  by  an  officer  of  the  Court  and  a  question  raised  aa  t&  j^ 
sufficiency,  the  Court  adjndioalsaa  on  itbelovasrihoitttfiigaddri^  ^ 
menf  in  evidence  and  iaiiiig  upon,  it^  .  fl 


f 

i 


We  are  unable  to  say  that,  having  regard  to  the  distinct 
atatementa  on  the  face  of  the  proceedings  signed  by  the  Jaiig% 
the  Board  of  Revenue  and  tta  CoUaetor  waae  nol  jwtiiiiii 
making  this  reference. «     ,  • 

The  late  Chief  Justice  and  Mr.  Justice  Brandt  heavd  tbitoan 
with  us  and  assented  to  this  judgment. 
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APPELLATE  CIVIL. 


Before  Mr.  Justice  Muttmdmi  Ayyar  and 
Mr,  Justice  Sutchins- 

SABANGAFANI  (Plaintiff  No.  1),  AppELLAirr, 
and 


1886. 
April  17. 


nAbAYANABAMI  (Dxfenbakt  No.  1),  Bespokdxnt.* 

CkU  Frooedurs  CotUy  m.  623,  624^B$vmo  of  jud^ment—AhUtion  Court — 


Section  624  of  the  Code  of  CiTil  Procedure  must  be  read  as  a  proviso  to  s.  623. 

Mfld^  therelDve,  that,  when  a  Court  had  been  aboHshed  and  its  bumneos  trans- 
iened  to  a  Court  presided  over  by  another  Judge,  such  Judge  should  not  entertain 
an  application  for  review  of  judgment  except  in  the  case  provided  for  by  s.  624. 

This  was  an  appeal  from  an  order  of  J.  Hope,  District  Judge 
d  South  A^oot^  setting  aside  the  decree  of  Adiappa  Ohettyar, 
Saboidinate  Judge  at  Guddalore,  in  suit  43  1883,  on  review 
of  judgment. 

The  i^plioation  for  review  of  judgment  was  made  by  defendant 
No.  1,  Nis^^anas&mi  Gr&mini,  to  the  Distriet  Gonrt,  because  the 
Sobotdinate  Oonrt  had  been  abolicd^d  and  its  records  transferred 
to  the  Distrbt  Oourt.  The  chief  ground  for  review  alleged  in  the 
spj^&oation  was  that  the  decree  had  been  passed  on  a  oonqwomise 
ntorted  from  defendant  No.  1.  * 

The  District  Judge  found  that  the  grounds  set  forth  m  the 
ifl^ieation  were  not  deserving  of  much  weight,  but  set  aside  the 
doeree  on  the  ground  that  the  Subordinate  Judge  had  not  decided 
(1)  whether  the  suit  was  maintainable,  (2)  or  whether  the  plaint 
had  been  filed  on  a  proper  stamp. 

Issues  had  been  raised  on  both  of  these  questions  and  the  Judge 
was  of  opinion  that  both  of  these  issues  should  have  been  found  in 
the  affirmative  before  the  suit  could  be  proceeded  with. 

Plaintiff  No.  1  appealed  to  the  High  Court  on  the  grounds, 
inter  alia — 


Business  tr0mfirr$d  to  amthtr  Court, 


*  Appeal  against  order  13  of  1885. 
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BAMAM%^AMt  (1)  That  the  District  Judge  had  no  power  to  entearfaua  or 

VAmIwama'  gnuit  a  review  of  judgment  under  the  fOJKmmttsmm 

',2)  That  the  aoxt  waa  properly  brought 
(3)  That  it  waa  opoa  to  the  poitiea  to  oomproimM  flie  amt 
inapite  of  the  tedmieal  objeotjoiia  takealiy  deleiidaiit 
No.  1. 

BhdMhyam  Ayyangdr  far  iffnlliat  • 

Hon.  Bdmd  Bdu  for  rtyqq^yt,  .  .    ,  ^ ,  . 

The  Court  (Muttoaliiii  Aypv  and  ffwtnliht%  U.}  deKmtdl 
the  following  .  ^ 

JuDoiniNT.— The  ftfl^aiiM^  aOk  k 

bad,  baaaMe  the  appHeiiiatt  Oft  lAiA  Iw 

on  another  ground  than  those  menfiicRtt8d  lA  a  084,  and  he  is  not 
the  Judge  who  paired  the  decree. 

In  our  opinion  thia  ctfielfM  MttH  ]ii#iaiL  IHtaibeoa  argiiei 
on  the  other  side  that  Che  5th  dause  in  s.  63S  pemilte  an  ap^Bedifili 
to  the  Court  to  whioh  the  business  of  an  abolished  Court  has  been 
tranafenfed  upcm  any  $i  the  groua^!^  en  whieh  retiews  are  allow* 
able.  But  tery  8a3ii#  wwal]piriifttf  tff  (Smi  OmtI^- Mt  JM^i^' 
whioh  paaaed  the  decree.  fteMm  eMfisnst  be  r«ad  as  a  fg^Mlt  W 
both  parte  of  the  olause :  when  there  has  been  a  change  of  the 
prerfdiz^  Jndge,  na  applioaticoi  oan  be  made  to  the  new  Judge, 
whether  of  the  Court  ivldeh  jlmil^^mm  w  t^mtwMkmkt 
for  it,  except  <m  tibe  grounds  stated.  -'^^  ! 

The  Difltriot  Judge,  however,  hae  set  aside  the  decree  on  a 
gronnd  not  taken  by  the  party,  vis.,  that  before  the  deeree  wa0 
passed  it  ahould  havt  beett  4ilMftiW^  propir 
caaetogrant  adedaraltoiiittdl^bei^ef  l&eitainp^  W 
these  objeotiond  are  tenable  at  all,  they  should  be  raised  by  an 
appeal;  but  there  oan  be  no  doubt  that  the  deokration  asked  ka 
might  properly  have  bMl  gMMi^WKt1Ailtm$t  nieti'  itHt  ft^MiiP 
is  insufficient,  for  it  appears  to  have  been  paid  both  ^  ^  Aodaii^' 
tloci  and  on  the  properfjif  a6AMy^  wiAt  the  delendiaitli  md  aoogfat 
to  be  reooYered. 

The  District  J ndg9^#  ^ns&dt  tfMHIM^fii^Bnjed  atriMftfr  Mf^pwiMElP 
wffl  pay  the  ooflts  of  hii  ^lli^ltfit^liltoii  a«  ivel! 
appeal.  .'^''^i 


tof^  vtn.] 
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APPELLATE  CIVIL. 


Befwt  Sir  Charles  A.  Turner,  Kt,,  Chief  JwtiM,  and 
Mr.  Juetiee  MuUu/sdmi  Ai/par. 

AND  0THBB8  (DbFBNDASTS),  AfFKXAHT8,  |g34. 


PEDDAKIHEDI  ZAMINDAB  (Flaimthf),  BsspoNOBirr.* 


Keither  the  total  ropeal  of  Begulation  VII  of  1816  by  Act  m  of  1876  (Madras 
ChU  CooitB'  Act)  nor  the  partial  repeal  of  Q^pulatum  ZII  el  1816^  ao  far  as  it' 
oaptained  words  of  reference  to  Begulation  YII  of  1819,  abolished  the  jnnsdietiQn 
of  district  pandi&yats. 

ACoBeotor  oaanot  order  a  reference  to  a  district  pim^yat  vnder  Regulation 
XH  o|  1816  unless  there  has  been  (1)  an  enquiry  as  to  whether  the  parties  wffl 
nWt  tp  the  jwrisdiotion  of  a  Tillage  psMiiy»t ;  (2)  an  objection  fcom  either  paiiy 
to  iQch  reference,  and  a  request  in  writing  by  one  of  the  parties  that  theinatter  be 
nfvrsd  to  a  district  panch&yat.  • 

Xms  was  an  appeal  icom  the  decree  ol  J.  B.  Daaidl,  Divtriot 
hUfg^  ^  Oaajam^  in  «ait  No.  3  of  1884. 

The  plaintiff,  Sri  Yira  Sri  Yiiadhi  Pratapa  Sri  JjOoBm 
Ittuferwa  Awoga  Bhuna  Deo  Keaari  Mahfaigidn  6tfro»  iBaiB<n(A4r 
<i{  P^^alfwnadit  sued  Yisvambara  Bijendra  Deo»  aamipddr  of 
G|a)(ati,  and  mim  <rtihm  to  set  aside  a  decoee  oi  a  diatriiot  pa^abi- 
^  dated  6th  Jaiuupj  1883,  and  to  raoevcar  certain  villages  ffik^ 
FQMMifn  of  by  defendant  No.  1  on  the  strength  of  the  said  deoeeeu 
A  diqpnte  himng  arisen  regarding  the  bonndaiEy  between  portions 
of  thesamjndiries  of  Peddakimedi  and  Chikati,  the  Ghikati  samin* 
dfr  (defendant  No.  1)  presented  to  the  OoUeotor  (defendant  No.  2) 
aplsiirfi  nnder  s.  4  of  Begulation  XII  of  1H16,  and  the  Calleotor 
forwarded  the  plaint  under  s.  5,  el.  7  of  the  said  Begulation  to 
^  distiiot  m^oisif  of  Berhampiir  (defendant  No«  3),  with  an 
Older  to  assemble  a  district  panohiyat  under  B^ulation  VII  <^ 
1616  to  settle  the  dispute. 


and 


Norember  12. 

1885. 
February  24. 


•  Appeal  47  of  1884 
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ChnxATi  The  difltriot  minsif  aooovdingly  oonyened  a  panohdyat  of 
^1^^  defendants  4— 8,  who  pa 

aSo'imiSr'  The  Difltriot  Judge  h 
illegal  beoaoBe  Begolati 
the  Madras  Civil  Courts' 
make  the  reference. 

The  suits  were  dismi 
the  other  defendants  to  l 

Defendants  appealed 

(1)  Regulations 

(2)  The  decision 

binding  an 
(8)  The  plaintiff' 

Mr.  Branson  for  app 
Mr.  Michell  for  respo 

The  Court  (Turner, 
the  following 

Judgment: — Two  q 
appeal,  viz.,  (1)  whether 
far  as  it  relates  to  distric 
tions  necessary  to  give  tl 
the  first,  the  Judge  has 
ch&yats  have  ceased  to  ( 
but  in  this  opinion  we  i 
repeal  of  Regulation  1 
Regulation  XII  of  1816 
to  Regulation  VII  of 
jurisdiction  created  by 
The  one  created  a  gen< 
jurisdiction,  and  we  sec 
abolishing  the  one  and  i 
ing  a  tribunal  which  ha 
a  tribunal  which  has 
Regulation  VH  of  181( 
tion  XII  of  1816,  but 
one  is  repealed  and  the 
construction  is  that  the 
has  been  incorporated  is 
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vhkdi  it  has  been  inooiporated  and  which  is  still  in  foFoe-H3ee  Ckoutz 
Tke  Queen  v.  Inhabitants  of  Merionethshire      The  Queen  v.  Btock{2)  ^aji^"*^ 

Again,  it  was  not  within  the  purview  of  Act  III  of  1873  zJ^iSSu 
to  ennmerate  all  judicial  tribunals,  and  it  is  not  to  be  inferred 
that  because  district  panch&yats  are  not  expressly  named  by  it  as 
a  judicial  tribunal,  they  have  ceased  to  exist.  Village  m^insifs 
and  village  panch&yats  are  similarly  not  enumerated,  but  it  is 
not  denied  that  they  still  exist  as  special  tribunals  for  certain 
purposes.  The  substantial  question,  then,  is  one  of  intention  to 
be  ascertained  from  the  language  of  Regulation  XII  of  1816 
as  modified  by  its  partial  repeal.  The  sections  which  conferred 
jurisdiction  on  district  panch&yats  in  the  cases  mentioned  in 
Regulation  XII  of  1816  have  not  at  all  been  modified  or  repealed. 
Section  2,  Regulation  XII  of  1816,  still  authorizes  district  pan- 
oh&yats  to  hear  and  determine  such  suits  as  may  be  ref eized  to 
th^  by  Collectors  under  that  Regulation  through  district  M 
8i& ;  a.  4,  els.  1  enumerates  among  the  claims  which  the  parties 
may  prefer  to  the  Collector  under  this  Regulation  daims  to  lands, 
the  validity  of  which  may,  as  in  the  case  before  us,  depend  on  the 
detennination  of  an  uncertain  and  disputed  boundary  or  land- 
Biaik;  and  s.  5,  els.  6,  7  and  8  prescribe*  the  conditions  subject 
to  which  the  Collector  is  to  refer  the  claim  to  village  and  district 
panohiyats  respectively.  These  provisions  are  left  to  stand,  and 
tlie  partial  repeal  does  not  touch  them.  Again,  the  retention  of 
the  word  ^district'  in  s.  6,  cls.#l  and  4,  s.  10,  and  s.  12  shows 
that  it  was  the  intention  to  retain  district  panchdyats  as  a  judicial 
tribunal.  Moreover,  s.  10,  which  provided  for  the  execution  of 
decrees  of  district  panchdyats  in  cases  referred  to  them  under 
Begulation  XII  of  1816,  is  left  to  stand,  and  the  inference  appears 
j^^esistible  that  district  panchdyats  are  intended  to  retain  their 
jurisdiction  under  the  Regulation.  This  being  so,  the  construction 
idiioh  ought  to  be  placed  on  the  other  sections  must  be  such  as 
^  execute  and  not  defeat  that  intention.  The  modifications  of 
Regulation  XTT,  which  were  relied  on  at  the  hearing  as  material 
^  tile  question  under  consideration,  are  those  of  s.  6,  ds.  1  and 
^  and  of  s.  11.  Act  XII  of  1876  repeak  the  first  clause  of  s.  6  in 
80  far  as  it  relates  to  Regulation  YII  of  1816.   Giving  effect  to 

.    (1)  6  Q.B.,  346.  (2)  2  A.  &  E.,  407. 
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Cmnm  tbe  modiloitiQii  and  omittiBg  from  the  cUiue  all  that  it  ootiaim 
'^^"^  nlatuigtoBagiilationyUcimft— foiitiato 

itia  not  (nay  tha  words  Begnlation  FII  of  181fi"  vAwb  acatot 
be  omittad— the  xeaolt  will  be  that  the  panchdyats  are  to  be' 
tiannrnHnd  and  their  proceedings  are  to  b^  oondtiuoted  aooi^rding  to 
the genegral  roles  enacted  in Begalatioii  Yi)!  1^^^  ^ML(4 
1876  alao  repealed  the  wgrda  in  oL  2,  a.  "^Witeittfiiii^ 
the  agreement  qpecified  in  d.  2,  s.  4,  Begulation  YII  of  1816." 
Tlioaa  words  had  no  other  effect  in  the  Bcgxilation  as  it  originally 
stood  than  repeating  in  substance  wliat  ia  eoacted  by  oL  7,  s.  ^ 
and  e^laining  it  by  ref«repoi  ton  Jfliiwiii  af  B^gqiMiwi  m 
of  1816  which  rendered  miitual  consent  a  prerequisite  of  the 
general  jurisdiction  which  Tested  m  district  panchdyats  under 
that  Begulation.  The  other  m^^fimlSfm  of  the  Begulation  are 
immaterial  for  out  preaent  pqipail*  'iM^fWlitfQn 
district  panohiyats  ha^e  still  jurisdiction  under  Begulation  XH 
of  1816y  and  that  the  procedure  to  be  followed  is  that  presGrihsd 
in  regard  to  village  panc^yate  by  Begulatim  7  0|  1816,  ezceft 
in  so  far  as  it  is  expressly  modified  Igr  Begnlation  XII  of  1811 
as  it  now  stands. 

As  to  the  second  point,  we  hare  come  to  the  oondusion  Qitt 
the  award  cannot  be  upheld,  for  the  procedure  prescribed  by  s. 
cls.6  and7,hasnotbeenfoU0wed.  JkmOs^ 
lector  was  bound  to  have  enquired,  when  the  defendant  deui^i: 
the  claum  whether  the  parties  would  mutually  consent  to  have 
the  canse  investigated  and  daajdid  by  a  village  panch4yat,  and 
ol.  7  dedaw  that,  if  either  the  plaintiff  or  defau|a#^liaiil  objeolt 
to  the  reference  of  the  cause  to  be  tried  and  determined  by  a 
village  panchdyai,  and  either  of  them  shaJi  de^  in  writing  that' 
it  maybe  referred  to  be  tried  and  decoded  by  a  ^strict  panchiyaii » 
the  GoUectory  whether  the  otiher  party  agrees  to  aooli  xelsMiosef? 
not,  shall  forward  the  plaint  to  the  competent  district  minfflf  to 
assemble  a  district  panch&yat  to  investigate  and  determine  the  suit. 
An  enquiry  as  to  whether  the  parties  wfll  submit  to  fte  ]«risifid^ 
tion  of  a  village  panchiyat,  an  objection  from  either  party  to  mA 
reference,  and  a  request  then  made  by  one  of  the  parties  in  writiiif 
that'the  matter  in  dispute  be  referred  to  a  district  panohayat»  aie 
conditions  precedent  to  the  eamise  by  the  (kXhAcs  ol  Imf9/(K0 
to  order  a  compulsory  ref^remoe  to  a  distrio^  panidiiy«t  Inr^ 
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em  tefoM  tui  thef^  ims  no  ttutuid  AiMittfoi!  to  a  dilttiot  ]^  OkuMi 
liar  was  auy  en^piiiy  made  m  to  wke&«r  tike  oontotidiiig  ^^^^ 
ptrfke  wotild  eondent  to  have  the  niatter  heaifd  and  ^^^tmmsiM  ^^^^ 
fay  a  Tillage  panehiLyat.   ITiktor  thedeetituitiftta&oei^ 
ted  tto  pow^r  t6  dimt  tiro  district  M^msil  to  aasemhle  a  district 
iNBUiidyat  and  his  order  is  uUrd  fnm^  and  moreom  the  panoh4' 
jifriMi  not  assembled  and  did  not  proceed  aocordmg  to  the  rules 
pMftdbed  by  BegtOatkm  y  of  1816. 

fbr  flMM  reasons  we  mnst  i^Srm  the  dMres  and  dismiss  the 
appeal  with  costs. 


APPELLATE  CIVIL. 

9efin%  Mr.  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  Parker. 

SUBBAHANTA  (DHrtomABT  No.  l\  hmuJm,  1886. 

-  Jnly82,S0. 

and  — 


tt^JA^AM  (PiAflTTOT),  E»oin)«iP.*  ibfyuxd.  ^  g/) 

Biovoery  Aet^  «.  88— Cm/  Proe$durs  CotU^  u.  276, 295— 5ai^  of  tMantU  i$tterett 

by  Umdlord  pending  attaehmmt  by  Cwil  Court, 

• 

iateml  of  a  tenant  in  certain  land  having  heen  attached  hy  hia  creditor 
^  ttteiitldn  cl  a  decree  for  qiOney,  the  kndlord  attached  the  same  land  for  arrears 
of  not,  hroo^^t  it  to  sale,  and  purchased  it  tinder  tiie  provisions  of  the  Rent 

fiMdftsv  mhamiKiitly  pntdiaaed  the  interMl  of  the  teumt^  wfaUdi  ipat  sold 
^  f>csUfn  Af  his  decree.  In  a  suit  hy  the  landlord  to  have  the  sale  to  the 
^••aor  dedared  invalid : 

that  the  landlord's  purchase  was  snbject  to  the  credxtor'if  attaohmeiit. 

was  an  iqppeal  from  the  decree  of  T«  Weir»  Acting  District 
'^%8  of  ICadurai  confirming  the  decree  of  A.  Euppusdmi  Ayyan- 
git^  Bistrict  HAnsif  of  Paiamagudi,  in  suit  98  of  1884. 

,  l!heplaiiitiff,T.  Bdjaz&m  B&u,  manager  of  the  Bamndd  samin- 
d4H,  sued  for  a  declaratioQ  that  a  sale  of  certain  land  made  in 
^utqiieix  of  a  money-decree  obtained  by  defendant  No.  1  (Subra- 
^'^a  Chetti)  against  defendant  No.  2  (Sdmi  T^yan)  wa^  invalid^ 
^that  the  land  belonged  to  the  zamind&ri.  The  land  which  had 
Waiit  die  poflsopiaon  of  defendant  No.  2^  a  tenant  of  the  saminddri,, 
^•i  attached  for  arrears  of  rent  and  sold  on  the  9th  of  December 

•  Second  Appeal  155  of  18S5, 
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fimukKAVTA  1881  and  bought  by  the  plaintiff.  Defendant  No.  1  pleaded  that 
the  aale  to  plaintiff  was  mimlid,  beeauae  in  Fefanwy  iSSIMie  hid 
attached  the  land  in  exeeidlMi  of  ft  dearoe  againit  dafettjant  No.S, 
and  had  brought  it  to  sale  and  purchased  it  in  1882. 

The  plaintiff  contended  that  the  attachment  gave  defendant 
No.  1  no  lien  and  only  prevented  private  alienatinps  by  the  jiidg- 
ment^debtor  from  taking  afleot.  Ha  idied  on  a.  376  of  the  Code 
of  Civil  Procedure.  The  M6nsif  decreed  for  *  plaintiff,  citing 
8.  295  of  the  Code  aa  showing  that  no  lien  oould  be  created  bj 
attachment  as  against  other  orediton.  * 

On  appeal  the  Distiiefc  Judge  abo  held  that  oodiarge  tni 
created  on  the  land  by  s.  276  beyond  forbidding  private  alienation 

Defendant  No.  1  appealed  on  the  ground  that  at  the  date  of 
the  purchase  by  plaintiff  undor  Act  TUL  of  1865,  s.  38»  the  tenaot 
had  no  saleable  interest  in  the  Iaaid>  laaamuoh  aa  tiie  land  w 
then  under  attachment  by  a  C&nL  Oourt. 

Bhd%hyam  Ayyangdr  lot  appellant. 

Mr.  Pomll  (Acting  Qovenunent  Pleader)  for  respondent 

The  Court  (Muttusimi  Ayyar  and  Paiker,  J  J.),  deUvared 
following 

JuDOMBNT. — The  respondent  (plaintiff)  la  the  manager  of  tiie 
Bamndd  zamindiri,  and  defendant  No.  2,  who  is  not  a  party  to 
this  appeal,  is  a  tenant  in  that  estate. 

Defendant  No.  1  (appellant)  obtained  a  money-decree  agaixut 
the  defendant  No.  2  in  Original  Suit  291  of  1877  on  the  file  of  the 
Sivaganga  Mfmsif,  and  in  exeouiioit  of  tiie  same  attadied  his  in- 
terest in  the  land  in  dispute  in  Maitih  1880  and  prnKAiaaed  it  mm 
time  subsequent  to  October  1882.  Dtiring  the  interval,  the  respon- 
dent attached  the  same  land  for  arrears  of  rent  due  for  Fasli  1378| 
and  bought  it  in  December  1881  under  Ait  71X1  of  1886.  Tfaos 
the  respondent's  attachment  and  pnrohase  weire  prior  to  the  ifyir 
lant's  purchase,  but  sub  -  t  to  his  attachment.  The  Couife 
below  held  that  this  attachment  created  no  lien  in  his  f  avor^  and 
that  the  whole  interest  of  the  tenant  in  the  land  passed  to  tiid 
respondent  by  the  sale  under  Aot  VIII  of  1865.  We  m  ufiaKb 
to  concur  in  this  opinion.  The  power  conferred  upon  the  landlord 
by  s.  88  of  Act  VIII  of  1865  is  a  power  to  sell  for  arrears  of  rent 
the  tenant's  saleable  interest,  thai  is  to  say,  the  interest  whudt  & 
tenant  could  convey  by  private  alienation  eili^   by  apresseofitwt 
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Uie^limdlord  or  by  the  usage  of  the  country.   But  in  our  Subba><anta 
judgment  there  is  nothing  in  this  section  to  show  that  the  sale  b^]^^. 
auUioriwd  by  it  is  a  sale  free  of  prior  incumbrances  and  disabilities, 
as  in  the  case  of  a  sale  for  arrears  of  revenue  due  to  Gbvemment 
under  Act  II  of  1864.    Section  2  of  that  Act  declares  that  the  land 
on  which  arrears  of  revenue  are  due  shall  be  regarded  as  the  security 
o£  the  public  revenue,  and  s.  42  enacts  that  lands  brought  to  sale 
for  arrears  of  revenue  shall  be  free  of  all  prior  incumbrances,  but 
Act  VIII  of  1865  contains  no  such  provisions.   The  words  "  when 
by  express  contract  or  by  the  usage  of  the  district,  the  defaulter 
may  have  a  saleable  interest  in  the  land only  prescribe  a  condi- 
tion preoedent^  viz.,  that  the  defaulter  must  have  a  disposing  power 
in  order  that  the  landlord  might  proceed  against  him  imder  that 
section.    In  Virappa  v.  Kathana(\)  it  was  held  by  this  Court  that 
the  landlord  had  no  lien  for  rent  on  the  tenant's  holding.    It  was 
also  decided  by  a  Full  Bench  of  this  Court  in  Rdjagopal  v.  Sub- 
hardya{2)  that  the  sale  under  Act  VIII  of  1865  was  not  free  of 
prior  incumbrances.   It  follows  then  that  the  landlord  could  only 
sell  the  tenant's  interest,  such  as  it  was  at  the  date  of  his  attach- 
ment and  sale,  and  that  his  power  imder  s.  38  is  nothing  more> 
than  the  power  which  an  execution-credijK)r  ordinarily  has  over 
his  debtor's  property.    It  is  then  said  that  s.  276  of  the  Code  of 
Civil  Procedure  creates  no  lien  or  enlarge  in  fa^or  of  an  attaching 
<ireditor,  but  that  it  creates  only  a  disability  as  against  the  judg- 
ment-debtor.   In  the  view  which  we  take  of  the  la^dlord's  power 
under  s.  38  of  Act  Vm  of  1865,  he  could  only  stand  in  the  place 
of  the  tenant,  and  bring  to  sale  for  arrears  of  rent  «ich  interest  as 
the  tenant  had  power  to  sell  at  the  date  of  the  attachment  and 
flftle.   This  interest  the  tenant  had  no  power  to  alienate  to  the 
P^judioe  of  any  claim  enforceable  under  the  attachment,  and  the 
^dlord  could  not  do  more.   It  is  therefore  immaterial  for  pur- 
poses of  tiiis  appeal  whether  s.  276  of  the  Code  of  Civil  Procedure 
Qieates  a  lien  or  charge  on  the  property  imder  attachment  or  only 
a  disability  as  against  the  judgment-debtor.   We  must  therefore 
hold  that  the  respondent's  purchase  wa^  subject  to  the  appellant's 
atiaohnient.   It  may  be  that  the  interest  which  remaii^iM  in  the 
^lumt,  if  any,  after  satisfying  the  appellant's' decree  passed  to  the 
i^V^ndent  by  his  prior  purchase*   But  the  suit  from  which  this 


(i)I.L.B.,61lad.,m 


(2)  I.LJt.,  7  Mad.,  31. 
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SvBKAiuLinrA  second  appeal  arises  was  not  instituted  to  redeem  the,  property 
RAjamAm.    from  the  appellant. 

We  set  aside  the  decrees  of  the  Courts  helow  and  direct  that 
the  suit  be  dismisvsed  with  costs  throughout. 


APPELLATE  CIVIL. 

Before  Mr,  Justice  Muttusdmi  Ayyar  and  Mr.  Justice  Parker. 

EAMA  (Plaintiff),  Appellant, 

1886.  and 
July  22,  27. 

 VENKATACHALAM  and  another  (Defendants),  Eespondents.* 

/ /  /?1  /ii/*  ^      /  *  Recovery  Aciy  et,^^  Ay  9 — Landlord  and  tenant — Rig^t  to  enforce  acceptance 

^  *  ^      '  ofpatU. 

The  renter  of  a  zamind&ri,  to  whom  the  right  to  coUect  the  kattabadi  or  quit- 
rent  on  inim  lands  and  the  road-cess  payable  to  Government  was  delegated,  sued  to 
jt^  *  / /  ^  *         compel  the  inimd&rs  to  accept  patt&s  and  execute  muchalk&s  for  the  amounts  due : 
Eeldy  that  the  in^mdirs,  not  being  cultivating  tenants,  were  not  bound,  undo^ 
Act  VIII  of  18«6  (Madras),  to  accept  a  patt&. 

JWmcwdwf  V.  The  ColUetor  ofMadwra  (I.L.R.,  2  Mad.,  67)  referred  to. 

This  was  an  appeal  f>om  the  decree  of  E.  C.  Johnson,  Aodsg 
District  Judge  of  Vizagapatam,  confirming  the  decree  of  V. 
Appala  NarStsimha  E&zu,  District  Mdnsif  of  Parvatip&r,  in  suit 
144  of  1884. 

Mr.  Bramon  for  appellant. 
AmTiddcharJu  for  respondents. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (Muttus&mi  Ayyar  and  Parker,  JJ.). 

JuDGMENT.-^The  appellant  is  the  renter  of  the  Merangi 
zaminddri  in  the  district  of  Vizagapatam  and  the  respondents  are 
agrahdramddrs  holding  indms  in  that  estate.  The  zaminddr  is  a 
minor  and  the  estate  is  under  the  management  of  the  Court  of 
Wards.  The  jiraiti  or  assessed  lands  in  the  zaminddri  were  leased 
to  the  appellant  and  he  wets  also  authorized  to  collect  the  kattubadi 
and  the  road-oess  payable  to  GFoverhment  on  the  inim  lands,  some 
deduction  being  allowed  to  be  made  from  the  amount  due  to  Govern- 
ment as  a  remuneration  for  his  trouble.  It  is  conceded,  at  the 
hearing,  that  the  respondents  are  not  .oultiyatiiig  tenants.  The 

•  Second  Appeal  166  of  1886. 
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appellant  brought  the  suit,  from  which  this  appeal  arises,  partly  to  niu£ 
compel  the  respondents  to  accept  a  patt&  and  to  execute  a  muchalkd  vbnkatX 
under  Act  VIII  of  1865.    The  question  raised  for  decision  was  chalam. 
whether  this  claim  could  he  maintained.    Both  the  Lower  Courts 
held  that  it  could  not.    The  District  M6nsif  ohserved  that  the 
appellant's  position  was  that  of  a  person  deputed  to  make  collec- 
tions for  a  stipulated  remuneration  and  not  that  of  a  landlord 
within  the  meaning  of  s.  3  of  Act  ViJLl  of  1866.   In  advertence 
to  the  fact  that  the  respondents  were  not  cultivating  tenants,  the 
Judge  observed  that  the  provisions  of  the  Act  did  not  extend 
to  superior  tenancies,  such  as  that  of  the  respondents,  and  relied  on 
the  decision  of  the  Privy  Coimcil  in  Bdmasdmi  v.  The  Collector 
of  Madura.  (1)    In  that  case  the  contention  was  that  a  favorable 
lease  granted  by  a  former  zaminddr  of  Ramn4d  to  his  creditor  for 
a  period  of  forty  years  was  a  pattd  as  defined  by  s.  3  of  Act  VIII 
of  1865,  and,  therefore,  not  a  subject  of  compulsory  registration 
under  Act  XX  of  1 866 .   In  overruling  this  contention,  the  Judicial 
Committee  observed  that  s.  3  contaiued  a  description  and  not  a 
definition,  that  it  seemed  to  be  confined  to  the  relation  of  tenants 
who  are  cultivating  the  land  and  their  immediate  landlords,  and 
that*  SB.  3,  4  and  9  were  framed  upon  th©  assumption  that  there 
was  an  existing*  relation  which  would  warrant  the  application  by 
either  party  for  a  written  pattd.    This  decision  was  followed  by 
this  Court  in  Appeal  8  of  1881. 

In  the  case  before  us,  the  respondents  are  not  cultivating  tenants, 
and,  therefore,  they  are  under  no  obligation  to  accept  a  pattd. 
Again,  the  appellant  asserts  a  claim  to  the  kattubadi  and  the  road- 
oees,  not  in  virtue  of  his  position  as  a  farmer,  but  on  the  groimd 
that  the  power  to  collect  them  was  specially  delegated  to  him,  and 
it  is  not  urged  that  the  relation  of  landlord  and  tenant  exists 
between  the  parties  within  the  meaning  of  s,  3.  The  learned 
Counsel  for  the  appellant  suggests  that  the  remarks  of  the  Privy 
Council  amoimt  to  a  mere  obiter  dictum.  But  a  reference  to  the 
&cts  of  the  case  in  which  those  remarks  were  made  shows  that  they 
were  necessary  for  th^  disposal  of  the  contention  before  the  Judicial 
Committee.    This  appeal  must  fail  and  we  dismiss  it  with  costs. 

(1)  I.L.R.,  2  Mad,,  67. 
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AOQUilTAL — Difarent  eharget  arising  out  of  same  tramaciion : 
'SImCbdcinal'Pbooidtjsb  Godb,  2. 

ACTS: 

1844,  Yl  -    ..  ..348 

1850,  TCXT    93 

1869,  vrri: 

See  Civil  Pboceditbb  Code,  1859. 

„  Xm — Contract' to  supply  labourers  : 

A  conttaot,  in  conaideration  of  an  advance  of  money  to  suto>1v  labourers 
to  do  certain  work  on  an  estate,  falls  within  the  scope'  of  Act  XIII  of  1859, 
and  the  fact  that  such  contract  contains  covenants  to  pay  penalties  in 
default  of  supplying  the  labourers,  and  to  repay  the  advance,  u  necessary, 
by  personal  labour  for  five  years,  does  not  take  the  contract  out  of  the 
operation  of  the  Act,  so  as  to  make  illegal  an  order  directing  the  contractor 
to  be  imprisoned  for  failure  to  comply  with  an  order  to  repay  the  advance. 
Udmdsdmi    Kandasdmi   379 

„  — ^  ,  B.  2 — Advance  of  grain  and  money — Order  to  repay  value  of  work  not 

performed  / 

An  advance  of  money  and  ffrain  having  been  made  to  a  labourer  for  work 
to  be  done,  the  labourer  failed  to  compete  the  work,  and  an  order  was  passed 
by  a  Magistrate,  under  s.  2  of  Act  XIII  of  1859,  directing  repayment  of  the 
balance  of  the  advance  not  worked  off  by  the  labourer : — Held  that,  as  it  was 
not  proved  that  the  li(}>ourer  was  offered  and  accepted  the  grain  in  lieu  of 
money  to  be  advanced,  the  order  was  illegal. 

Kondadu  v.  Sdmudu  294 

1860,  XLV : 

See  Fatal  Code. 

„    XXVn   207 

1864,  n  (Madias): 

Bee  Ebvbnux  Rboovbbt  Act. 

1865,  Vm  (Madras) : 

Bbnt.  Bbcovbbv  Act. 

„  XI: 

See  Small  Cause  Court. 

1866,  I  (Ma/dna)^Cantonment  Bules,  eh.  /F,  s,  l^Failure  to  report  small-pox 

not  pufUahable : 

Failure  by  a  householder  to  report  a  case  of  small-pox  in  his  house,  as 
directed  by  s.  16  of  ch.  lY  of  the  Cantonment  Act  Bules,  is  not  punishable 
under  Madras  Act  I  of  1866. 

Queen-Empress  v.  Lalla         . .  428 

8.  „   ,  s.  2^0eneraljClauses  Act,  1868,  s.  6  ; 

Section  5  of  the  General  Clauses  Act,  1868,  does  not  authorize  a  Canton- 
ment Magistrate  to  award  rigorous  imprisonment  in  defiiult  of  payment  of 
a  fine  imposed  under  Act  I  of  1866  (Madras). 

Queen-Empress -7,  Ooundadu  850 

„  IV  (Ifadias)  ..      .,      ..   2^9 
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1866,  XXI   ITS 

1868,  I: 

Set  Gensral  CLAusifl  Act. 

1870,  Vn:  * 

See  Court  Fkm  Act. 

1871,  m  (Madras): 

See  Towns  lMPiu>yBiciiiT  Act. 

IX: 

See  LnciTATioif  Act. 

1873,  ni: 

See  GiYiL  Ck)URTB  Act  (Madbab). 

1877,  I  : 

See  Bpiczfxo  Rmir  Act. 

ni: 

See  fiioiBTRATioif  Act. 

X: 

See  GiYiL  Pbocidxju  Oodi,  1877. 

„  XV: 

See  Limitation  Act. 

1878,  V  (Madras) : 

See  Cm  of  Mao&ab  Municipal  Aor. 

„  XI: 

See  Arms  Act. 

1879,  I : 

See  Stamp  Act. 

1882,  I  (Madras) :  -    •  .  - 

See  Salt  Laws  Akindicbnt  Aqt. 

„    V  (Madras): 

See  Forest  Act. 

»    X:  *  ^ 

See  Criminal  Procsdurb  Codb.  ^ 

„  XIV: 

See  CiTiL  Pbocbdubb  Codb. 

1884,  I  (Madras) : 

See  Cmr  of  Masbas  MimiCZPAi.  ACfT. 

ADYOGATE—  Vakil— Stamp  : 
See  Stamp  Act,  6. 

ALITASAIITAHA  JAW-^Tajman^Family  compact  : 

The  question,  whether,  aooordiiig  to  the  iiiymsaot&na  usage  obtaimng  in 
South  Canara,  the  senior  member,  male  or  f«male,  or  only  the  senior  feinale, 
is  the  de  jure  yajaman  (manager)  of  the  family  is  not  concluded  by  authority 
and  cannot  be  determined  without  evidence  of  usage.  By  a  family  compact 
(between  all  the  members  of  an  AliyaBanttiia  iMoOy)  jiMWttUin>aiit  of  dispntop 
in  the  family,  it  was  agreed  tiiat  me  eenior  mak  teUf  Bl»  Kboold  enjo^  th9 

Digitized      ^j  WW^^lC 


Paob 


yQtoiiott  oltiie  laB^  land  and  ^teot  the  leBalee:-~JJe»,t^^ 

iBBude,  aAoming  that  she  was  d$jur$  yajaman,  oould  not  arbitiarily  revoke 

this  azrangenent. 

Jhm-v.Jh^   ,   


353 


AKlAlr— Dttrt*  of  r$ip<mdlmt^JtiwU  repmentatives^Jhroeedure : 
8m  Omx>  Pboobdum  Godb,  10. 


>.  — -Party  to  ami : 

8m  Cm  Pbooidvbi  Gqdx,  17. 


I,         ■  '  B^'oetion  of  DomimU  : 


See  CtVXL  PnoOBDUBB  GODl,  15. 

APVLxmov— xxrn  of  im  : 

8m  IdKiTAiioN  Act,  8. 

AIM  Afft,  i.  l^^Vkiieemodposmioion  of  gunpowder  used  for  making  eraekera  : 

The  possession  of  gunpowder  without  a  Uoense,  whether  intended  for  the 
mannteetmre  of  flxeiiinnrln  or  not,  is  ano&nce  under  section  19  of  the  Lidian 
Anus  Act»  1878.   Tho  Qumn  t.  Suppi  (I.L.B.,  5  Mad.,  169)  distinguished. 

<Hm0m- JlfonprvM  T.  Khdtim  202 

ABUT  ACT,  1881  (44  ft  45  Viet  e.  68,  i.  146): 

Section  146  of  the  Army  Act,  1881,  is  not  applicable  to  soldiers  of  Her 
llajesly*slnc^  leroes. 

NathMdBiy.Jt^Eumin   ..366 

ATTnmTo  oomof  rnmm  : 

8m  PnrAL  Oodi,  3. 
BOn  : 

8m  Stamp  Act,  6. 

caramMnT  A0T  iiriBs^  eh.  nr,  i.  16 : 

Act  I  of  1866,  1. 

CAmovAonoiT: 

8m  Cira  Fboobdvbb  Codb,  1, 12. 
OHXimAiriTT-- Cofff'^^,  Ijfiet  of: 
8m  BiKht  Law,  8. 

CIT7  0f  XAB&AS  KVnOIPAj;  ACTS(V  it  1878andlef  1884),  si.  108,  106, 
8eh.A,ClMsr: 

Although  the  tax  levied  on  professions  under  section  103  of  the  City  of 
Madras  Municipal  Aot,  1 878,  is  described  as  a  yearly  tax,  a  half-yearly  liabfli^ 
is  incuired  in  respect  thereof  by  the  tax-payer.  W  having  been  assessed 
under  class  I,  schedule  A  of  Act  Y  of  1878,  Madias,  to  profession  tax  at  the 
,  ,  yearly  rate  of  Bs.  160,  paid  a  moiety  thereof  for  tiie  first  half  of  the  year 
1884  as  provided  in  section  106  of  the  said  Act.  When  the  tax  for  the  second 
half-year  became  due.  Madias  Act  I  of  1884  had  come  into  force  and  W  was 
assessed  for  the  second  half  of  the  year  under  class  I  of  schedule  A  of  that 
Aijt  at  Bs.  126,  being  a  moiety  of  the  yearly  tax  on  the  same  class  I'^Meld, 
that  the  assessment  was  legal. 

WiUon  V.  Frendmty  Municipal  Commission,  Madras    , ,  429 

OniLOaUETSAOT,  s.  18: 

8m  Civil  Pbocbdvbb  Code,  26.  * 

8m  JuusnxcTiQir,  4. 

8m  Bbouxjltiok  XII  or  1816. 


Digitized  by 


Google 


Juristic       ^uit  for  partitum — Subjiei'mgiUr  ^/tmiit 


In  Btntsfor  partition  the  valuu  of  ths  nroperty  of  wfakh  ,the  plajtitHI 
daimB  a  share,  and  not  f K  a  vmJm^  tk^  Am»  A^fi^md^^^tmmmmMi  filio  jmimOL^ 
Hon  at  the  Ck>urt  under  section  IS  dthalfadiii  CM  4onli  Aot,  187S. 


Vyiinithay.  Bubrammya    »•  235 

 Valuation  of  cUim  •  UH^  M 

cm  FSOCOUBS  CODS,  1869, 1. 1— -Separate  eauut  ofatHm  : 

Section  7  of  Act  VIII  of  1859  rr-quirod  that  every  suit  should  include  the 
whole  of  the  claim  arising  out  of  the  cause  of  action,  meaning  the  whole  of 
the  claim  arising  out  of  the  cause  of  adaoa  upon  which  the  suit  was  lxo^hl»  ♦ 
not  that  every  suit  should  include  every  cause  of  action,  or  evecy  c^aun«  wEioli 
the  plaintiff  had  against  the  defendant.  Accord  ingly,  where  a  plaintiff  had 
sued  to  obtain  his  share  of  an  estate  in  land,  in  consequence  of  having  hecnu 
wrongfully  dispossessed  by  the  defendant,  whom  he  afterwards  in  the  present 
suit  sued  for  his  share  of  personal  property,  being  entitled  to  both  irnder  a 
wiU,  it  was  held  that  the  subsequent  suit  was  not  bazred  by  reason  of  the  non- 
claim  in  the  prior  one.  ThoebiiiiijmzeipeQtQllhepenQn^^  ^ 
out  of  the  cause  of  action  wMdi  isdiieil  in  oomefoence  of  the  wioQgfnl  dis- 
possession ;  thecasewasnotliksoMof  iiieoottvenfioiiQf  imndtitki^i ;  sod 
the  causes  of  action  were  diitliict--JftiiMA«  Sml$mr  Makim  SkmtMmina 
Begum  referred  to. 

Fittapkt  BAjdy.  Suriya  Rau  ..  .\  ..  §i& 

8.   •  ,i.  84e— /,t»n7fi(iV//j  ^W,  \?>''i\-'Estoppel : 

An  order  passed  under  secti'  Ti  24  G  of  the  Code  of  Civil  Procedure,  1859, 
rejecting  a  claim  after  invtstiLration,  will,  if  not  contested  by  suit  by  the 
claimant,  estop  him  afterwards  ivom  pleading  adverse  possession  at  the  date 
of  the  order  in  a  suit  brought  to  eject  him  by  the  decree-holder. 
Veldyuthan  y.  Zakanana    . .  &06 

8.  — — — ^—  ,  s.  96&-'Zimit4UionSuit  brought  afitr  one  year—Otmi 

Fh>eedure  CodCy  1877,  9.  ^Z^limitation  Act,  1877,  sek.  II,  aria.  U,  13: 

An  order  having  been  passed  on  the  10th  August  1877  under  section  269 of 
the  Code  of  Civil  Procedure,  1859,  cancellinji:  delivery  of  possession  of  land 
brought  to  sale  and  purchased  by  a  decree -holder,  no  siiit  was  brought  by  the 
decree-holder  to  establish  his  rights  to  the  land  until  1883  : — Weld,  that  the 
repeal  of  section  269  of  the  said  Code  on  Ist  October  1877  did  not  deprive 
the  order  of  the  10th  August  1877  of  the  effect  it  possessed  when  passed,  and 
therefore  that  the  suit  was  hatred  hj  limitation.  Koylath  Chmder  JM 
Chowdhry  y.  Preonath  Roy  Ohowdhry  (LL.B.,  4  Gal.,  610)  and  Gopal  Chmd«r 
Mitter  v.  Moheih  Chunder  Bmal  (IX-B.)  8  CUU,  310)  dis^goiihied. 
Venkatdchalav.  Appdthorai  I8i 

1877,  8.  n~Rcf:judicafa—Sit^ppa^B4t^iki 


Costs  of  inserting  irrelevant'  matte f'  in  the  printed  record  : 

A  competent  Court  having  df  cuh  d  upon  an  iysne  directly  raiaed'fa.*  wii 
brought  by  a  person  alleging  himfiolf  to  hnve  been  adopted,  that  this  adop- 
tion had  not  taken  place,  it  was  held  that  the  present  suit  was  barred  under 
Act  X  of  1877,  section  13,  as  ru  judicata,  having  been  brought  by  the  son  of 
the  defendant  in  the  former  suit,  claiming  through  his  father,  to  establish  the 
same  adoption  ;  and  that  the  secfion  applied,  although  the  suita  related  to 
different  properties.  The  establishment  of  the  adoption  alleged  in  the  first 
suit  would  have  obliged  the  father  of  the  present  plaintiff  to  share  with  the 
adopted  son  his  ancestral  estatr.  That  adoption  Imving  been  negatived,  the 
son,  in  this  suit,  ought  to  be  <  Htoppi^d  from  muking  title  on  the  ground  that 
the  adoption  had  placed  the  person,  from  whom  he  claimed  to  inherit,  in  the  * 
relation  of  father's  brother  to  him.  Wlun  iflcelmttb  matter  had  been  , 
introduced  into  the  record,  the  Begistnur  ««idirwM'^  tax  the  costs  as  if 
the  record  had  not  contained  what  he  mig^  eonadflr  lb  have  been  inserted 
unnecessarily.  ^ 

'   JPittaptir  Edjd  y,  JSucki  Sitayy^        ,   '  218 
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 =   1882, 1.  18: 

S$e  Bb8  judicata,  6. 

t.  18 — SxpUuuUion  6 : 


In  1881  A  Bued  B,  0,  and  others  for  damages  for  the  loss  of  his  crops  by 
the  diversion  of  a  water-channel  by  the  defendants.  A  claimed  a  right  com- 
mon to  himself  and  other  raiyats  of  his  village  to  use  the  water  during  the 
day  time  under  an  arrangement,  by  which  B,  G,  and  the  other  defendants  in 
the  suit  were  entitled  to  use  the  water  during  the  night  time.  In  1882  A  and 
lour  other  raiyats,  not  parties  to  the  former  suit,  sued  B,  0,  and  thirteen 
others,  not  parties  to  the  former  suit,  for  a  decree  declaring  that  the  plain- 
^  tifls  were  entitled  to  the  exclusive  use  of  the  water  in  the  channel  by  day. 
The  Lower  Courts  held  that  the  suit  was  barred  by  section  13  of  the  Cfode  of 
Civil  Procedure : — Held^  that  as  between  the  plaintiffs  other  than  A  and  the 
defendants,  and  as  between  A  and  the  defendants  other  than  B  and  C,  the  suit 
was  not  barred  by  section  13  of  the  Code  of  CivU  Procedure. 

Thdmakoti  v.  Muniappa   ,       . .       . .  49€ 

t.  ,  8.  18 — Hindu  Law — Bes  judicata — jRepre$eniation 

of  eitate  by  Sindd  widow — Decree  in  favor  of  widow— Suit  by  reversioner — Admie* 
•ion  by  widow  eub sequent  to  decree ^  not  binding  on  reversioner  : 

In  1877,  8  claiming  to  be  the  adopted  son  of  M,  sued  A,  the  widow  of  M, 
to  recover  his  estate.  A  denied  the  adoption.  S  &iling  to  adduce  any 
evidence,  the  suit  was  dismissed  under  section  168  of  the  Code  of  Civil  Pro- 
cedure, 1877.  In  1882  by  an  agreement  made  between  A  and  S,  A  acknow- 
led^^  the  title  of  S  as  adopted  son  of  M.  A  having  died,  a  suit  was  brought 
against  S  by  a  reversioner  of  M  to  recover  the  estate  of  M  : — Held,  that  S 
was  estopped  by  the  decree  in  the  former  suit  from  setting  up  his  daim  as 
adopted  son  against  the  plaintiff,  and  that  the  subsequent  agreement  between 
A  and  8  did  not  affect  plaintiiS's  right. 

Artmdehala  v.  Fanehanddam  . .   348 

9.  ■  ■       ■  ,  8.  26 — Misjoinder^Amendment  of  plaint — 8peo\/U 
Belief  Act f  a.  42 — Declaratory  suit  : 

Suit  by  six  plaintiffs  praying  for  a  declaration  that  certain  proceedings  of 
a  District  Temple  Committee  removing  them  from  office  as  trustees  of  a 
temple  were  illegal.  Defendants  pleaded  that  the  suit  would  not  lie  because 
of  misjoinder  and  also  because  further  relief  might  have  been  sought :  Seld 
that,  under  section  26  of  the  Code  of  Civil  PiWdure,  the  plaintifb  could 
not  sue  jointly  and  that  the  plaint  should  be  returned  for  amendment,  one  of 
the  plaintiffs  to  be  allowed  to  use  it  as  his  own : — Heldy  also,  that  unless 
there  had  been  an  actual  ouster  from  office,  a  declaratory  suit  would  lie. 

SAmdnCija  v.  Devattdyaka   361 

10.   ,  88.  88,  868— of  respondent  in  appeal^Rival 

eiaims  to  repreunt  deceased  : 

Although  a  Court  is  bound  by  section  368  of  the  Code  of  Civil  Procedure  to  . 
place  on  the  record  the  name  of  the  person  alleged  by  the  appellant  to  be  the 
legal  representative  of  a  deceased  respondent,  nevertheless,  whore  a  person, 
other  thim  the  person  alleged  by  the  appellant  to  be  such  representative, 
claims,  on  good  primd  facie  grounds,  to  be  the  representative  of  the  deceased 
respondent,  and  the  interests  of  the  person  entitled  to  the  estate  of  the  deceased 
may  be  prejudiced,  the  Court  should,  under  section  32  of  the  Code  of  Civil 
Procedure,  proceed  to  make  such  claimant  also  a  party  to  theappeol. 

Athiappa  v.  Ay  anna    . .       . .   300 

11.  ,  8.  43    620 

la,  ,  t.  48— CaiiM  of  action^Splittiny  a  daim^Separaie 

suitsfor  rent  due  for  successive  years : 

Petitioners  filed  two  suits  in  a  Small  Cause  Court  on  the  same  day  to  recover 
rent  due  for  two  successive  years  under  the  same  lease.  The  sum  of  the  two 
claims  exceeded  the  pecuniary  limit  of  the  Court's  jurisdiction.  The  suit  for 
the  rent  of  the  first  year  was  dismissed  under  section  43  of  the  Code  of  Civil 
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Prooednre,  on  the  ground  that  the  cIaib  ooght  to  hftve  beaLindnded  in  lha 
•nit  lor  the  seoond  year's  rant  x^SM  that,  as  the  petltionerB  had  no  inten* 
tion  of  abandoning  either  daim,  the  proper  cooxee  was  to  aSow  tliem  to 
withdraw  both  snits  and  file  a  fMh  soit  in  a  competent  Conrt. 

Al^T.AbdooU   147 

It.  — ,  •.  4I^^EindiA  Zm^Suit  fir  pitrHUofk^AUmm 

mad»  parii$s  to  Mfi^— Onus  proband!  : 

Where  a  siiit  was  brought  bjr  a  Hindd  for  partition  ol  liinily  psfmertj 
against  his  father,  brothers,  and  fifteen  others  t6  whom,  it  was  allege^  thus 
lather  had  improperly  alienated  numerous  parcels  of  the  said  property  at 
different  times  i—Heldy  that  the  better  conrse  was  for  the  Oonzt  to  have  « 
osdered,  under  section  46  of  the  Code  of  C^Til  Procedure,  separate  trials  to  be 
held  in  respect  of  each  alienation.  In  a  suit  brought  by  a  Hindd  tocootsst 
an  alienation  of  'iunily  property  made  by  his  father,  the  osusol  proving  thai 
the  aHenation  is  bincung  on  tfaie  son  lies  upon  those  who  daim  the  benefit  of 
the  alienation. 

B*ihr0ma$^iy,  Qadoiiva   7S 

14.  •.  VI-'BwUJUeiimwrong  Oomi  JUtmnqfpMmi  : 

In  a  suit  filed  in  a  District  Munsif  s  0BiQil  to  neover  certain  land,  iStm 
defendants  alleged  that  the  value  of  the  land  was  underetated  by  the  plaintiff 
and  exceeded  by  far  the  pecuniary  limit  of  the  Court's  jurisdiction.  Upon 
enquiry  tiie  Mtmsif  found  this  allegation  to  be  tmc  and  directed  the  plaint  to 
be  returned  to  the  plaintifiE  for  presentation  in  a  superior  Court.  The  plaial 
having  been  presented  in  the  Subordinite  Court,  the  Subordinate  Jud 
the  authority  of  JagjUMm  Jdvifdhds  SM  v.  Ma^d^  AH  (I-I^JL,  7 
487),  dismissed  the  suit  that  the  greoeto  iiaijiMi  ty  tt»  ' 
was  correct.  »9 
KtmduT.  Konda    6S 

15.  •  ,  SB.  M,  6S,  198,  U^^Appeai^S^'eetion  •/  domt- 

m$iU$  mdmUttd  by  Low§r  Court  :  . 

Certain  documents  having  been  allowed  by  the  BSstriot  Miknsif  to  be  fflei 
by  the  plaii^tifl  during  Ihe  trial  of  a  suit,  the  District  Judge,  on  ^peal,  held 
that  he  was  bound  to  strike  them  oif  the  file  on  the  ground  that  they  were  not 
filed  with  the  plaint  nor  entered  in  any  list  annexed  to  the  plaint,  and 
because  the  Mtinsif  had  not  recorded  any  reason  for  admitting  them : — Mold, 
that,  as  the  docunuents  had  been  admitted  in  evidfflicw  If  ^9  %Mm  €om^ 
the  Appellate  Court  was  bound  to  consider  tham. 

Minakthir.  Velu    W 

1$.  :  .•.W: 

So$  Small  Causb  Coubt,  2.  * 

17.  -r--,  w.iM,  881,  m—Ikormmmflfmmim  Jtawiilfwf  « 

i^^aimt  pturty  to  Jtrit,  not  party  to  mmpromm  JBiiiiftwws  Ummmfim   fHntiimt  .* 

In  a  suit  for  partition  a  cofmpromise  was  entmd  Into  by  all  6ie  paxties 
except  8,  and  a  decree  obtained  on  the  terms  thereof.  In  execution  S  was 
dispossessed  and  presented  a  petition  to  the  Court,  objecting  that  the  decree 
was  not  binding  on  her.  The  petition  was  rejected  : — Held,  that  the  objee^ 
tion  raised  by  S  ought  to  have  beon  invoblitriUv'tl  under  se^^tion  244  of  the 
Code  of  Civu  Procedure,  and  thid  8  was  entitled  to  appeal  against  the  ocder 
rejecting  the  petition. 
Sankaravadivammdl  v.  Kumarasdrnf/a   «   471 

IS,  .  ,  s.  2^2~Purehase  of  decree  by  eredUor  of  one  t^f 

■oevoral  jud^mont^btoro^ProbabiUty  of  dooroo  bomy  9Mmttfi  ^0mt$:  mMm  • 
judgment-debtor  no  ground  for  ref using  ejMeutwn  to  pmAm^  : 

▲  decree  for  damages  and  oosts  having  been  obtliiied  against  F  and  C,  A| 


to  whom  P  was  indebted  and  was  about  to  aiiiMi  froperty  as  sacnzttyi  In 
order  to  prevent  P  being  a^udicated  an  hmLrvfy^  aad  with  a  view  U 
mcute  the  decree  against  C  2  possible,  purohaied  i»|  ipone.  A  ifl^M, 
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unSar  iadioo  232  pf  the  Code  ot  Ciyil  Frooedoxe,  lor  leave  to  eieeote  the 
decree.  Thie  application  was  rejected  by  Keman,  J.,  on  the  ground  that 
.the  decree  was.  certain  to  be  executed  agaiaat  C  and  not  agaiort  under 
^i^ioee  orden  and  for  whose  b^ieflt  0  acted  when  he  infringed  the  right  of, 
and  became  liable  in  damageB  to,  the  plaintiff  in  the  smt : — E0ld,  on  appeal, 
that  tiie  benefit  likelv  to  be  gained  by  P  by  thia  transaction  was  no  rniffiniimt 
ground  for  refusing  leaye  to  A  to  execute  the  decree. 
AfHB  Bamh    Or^^  ,   ,  465 

It.  ,  ss.  844,  583,  W^CUiim       raUable  diHrHuium  bp 

mdUor  r^eeUd^^Sum  Attained  in  Court,  pending  ofjpUeatUm  to  Sigh  Court — 
JppUctUi^i  r^jutod—Jntormt  on  turn  dgtaiiMd  cUnmod  im  og^ouition^Froetduro : 

In  execution  of  a  decree  bvB,  S,  another  creditor,  claimed  a  rateable  share 
of  the  jprooeeds  reatiaed.  His  claim  was  rejected.  Pendii^  an  application 
to  the  High  Court  under  section  622  of  the  Code  of  Civil  lirooedure  to  set 
aside  this  order,  the  share  didmed  by  8  was  detained  in  Court  at  his  request. 
The  fii|^  Court  rejected  the  application  of  8,  and  R  took  out  execution  for 
the  ooats  incurred  th^ein  and  for  interest  on  the  sum  detained  in  Court  at 
the  request  of  Bi-^Seld,  that  the  interest  could  not  be  awarded  to  B  in 
execution  of  the  decree  for  costs. 

Smijivi  T.  JUmao^i  494 

10,  ,  s.  WB-^Oontraot  to  eortify  tatiafaotion  deerH-^JBreach 

-^Buit  /sr  dmutfoi  : 

ne  piovisioii  in  secUoB  268  of  the  Code  of  Civil  Prooedure,  1882,  which 
forbsds  any  Court  to  recoignifle  a  payment  under,  or  an  adjustment  of,  a 
deem,  unless  oerdfied  to  the  Court  executing  thfi  decree,  does  not  debar  a  suit 
f6r  damages  lor  a  breach  of  a  contract  to  certify. 

MMmmu^r,  Vpikapf   277 

a  ,s.876:  •  • 

Boo  ImoLmrcT  Act. 


Aot,  ook.  II,  art.  174: 


8S.S76,M    ..  673 

ts.  313,  ZlS-^Sefund  of  purokaoo^momif^Zimitation 


Under  seetioii  813  of  tiie  Code  of  Civil  Prooedure  a  purchaser  at  a  sale  in 
f»r^^^^rt%yn  oi  A  decree  may  resist  the  oonflrmation  of  the  sale  and  prevent  its 
oondusion,  while  under  section  316  he  may  sippij,  after  the  oonfLrmation  of 
the  sale,  lor  refund  of  the  ^purchase-money  on  the  ground  that  nothing 
passed  by  the  sale.  To  entitle  a  purchaser,  under  para.  2  of  section  316  A 
&a  Code  of  Civil  Prooedure,  to  a  refund  of  purchase-mon  ey ,  it  is  not  necessary 
tkat  a  Ooort  should  have  decided  in  other  prooeedings  that  the  judgment- 
debtor  had  no  saleable  interest  in  the  proirarty  which  pmpozted  to  be  oM, 
or  tiiat  the  purchaser  should  have  obtained  actual  possession  and  have  been 
deprived  thereof. 

8wtrdiH4i  V*  JMsitf  ••  3S 


a  tiS-^Bofimd  of  purohim'monop  : 


Upon  an  application  for  refund  of  purohase-moxiey  under  section  315  d 
the  Code  of  Civil  Prooedure,  the  Mdnsif  being  of  opinion  that  the  purchaser 
had  in  ooUusion  with  the  jud^ent-debtor  run  up  the  i»ioe  of  the  land  at 
auction  far  bev-ond  its  valua  with  a  view  to  prevent  other  property  attached 
from  being  sold  to  satisfy  the  decree,  rejected  the  application,  except  as  to  a 
sum  of  Bs.  60,  which  represented  the  alleged  value  of  the  judgment-debtor's 
kilerest  in  the  land  brought  to  sale  by  the  decree-holder : — RM,  that,  as  the 
judgment-debtor  was  found  to  have  no  interest  in  the  land,  the  purchaser 
was  entitled  to  a  refund  of  the  money  paid  to  the  decree-holder. 

Kmthi  tCa^  V.  T^ra^  Moidin   ,   10] 
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not  afeded: 

In  a  suit  hy  A  agftinst  B  and  0  to  recover  land,  A  alleged  that  B  bonglit* 
the  land  at  a  Oomt-flale  on  hia  behalf.  B  did  not  contest  the  snit.  O,  who 
did  not  claim  under  B,  pleaded  that  A  could  not  reooyer  by  reaaon  of  the 
proviaions  of  section  317  of  the  Code  of  Oivil  Prooedure JZetf»  that  aectiaa 
817  only  enabled  the  certified  purchaser  and  those  claiming  under  him  to 
avoid  arrangements  made  with  nim  in  the  nature  of  a  tmat,  and  was  no  bar 
to  the  suit. 

JUmakrishnappa  v.  Adinirdyana    . .  h\\ 

M.  ,  s.  ni^Civil  Courts  Act,  Madrat,  1878,  #.  IS^mtm- 

dietion — Claim  below  ordinary  pecuniary  limit  : 

A  Court  executing  a  decree  obtains,  by  'virtue  of  section  331  of  the  Code 
of  Civil  Procedure,  a  special  jurisdiction  which  enables  it  to  try  a  claim,  ol  , 
which  the  value  of  the  subject-matter  falls  below  the  pecuniary  limit  of  its 
ordinary  jurisdiction.  By  virtue  of  section  647  of  the  Code  of  Civil  Proce- 
dure, a  superior  Court  may,  for  sufficient  cause,  transfer  a  claim,  registered 
under  section  331,  to  a  Subordinate  Court  for  trial. 

Sithalakshmiy.  Vythilinga  «   M 

•7.  ,  i,  U^Limitation  Act,  »ch.  IT,  arts,  11,  13 : 

Where  an  application  was  made  under  section  332  ol  the  Code  of  Civil  PlDO- 
cedure  for  possession  of  property  and  rejected,  and  the  applicant  brought  a 
suit  to  recover  the  property  more  than  one  year  subsequent  to  tiie  oatder 
rejecting  the  application: — Held,  that  the  suit  was  not  bamd  either  by 
article  11  or  article  13  of  schedule  II  of  the  Indian  Limitation  Act,  1877. 
Ayyaodmi  v.  Samiya   82 


,  If.  336,  841,  844,  M^udymeni'dsHor^Impruom' 


metU — Discharge  : 

Sections  336  and  ^9  of  thes>>de  of  Civil  Procedure,  1882,  are  amklioable 
to  judgment-debtors  under  arrest,  but  not  committed  to  jaiL  A  judgment- 
delitor  committed  to  jail  can  only  be  discharged  under  se<!tiQn  841. 

In  re  Quarms   ^.  631 


ft,     .1   ,  w.  836, 344, 633 — JHacharye  of  judgmmU»dsbtor  mrtoUd 

under  decree  of  Sigh  Court : 

A  jtidgDient*debtor  having  been  arrested  in  execution  of  a  deczee  of  the 
High  Court  in  its  Orisinal  Civil  Jurisdiction  and  brought  before  the  Court 
^nder  the  provisions  of  section  ^^6  of  the  Code  of  Civil  Procedure,  claimed 
to  be  discharged  on  the  ground  tnat  he  intended  to  applyto  the  Court  to  be 
declared  an  insolvent  either  under  the  provisions  ol  ch.  aX  at  the  Code  cft  of 
11  &  12  Vict.,  c.  21 : — Held,  that  the  iudgment^ebtor  on  expressing  his 
intention  to  file  a  petition  and  schedule  under  11  &  12  Vict.,  c.  21,  and 
complying  with  the  conditions  of  section  336  of  the  Code  of  CHvil  Prooedure 
was  entitled  to  be  discharged. 

Ex  parte  Finsent   

30.   ,  8.  9il^Decree^Exeeution—Arrest^yon'paymemt  of 

subsistencC'money—Diseharffe^Be-arrest  : 

The  discharge  of  a  judgment-debtor  before  imprisonment  on  account  of  the 
non-payment  of  the  subsistence-money  for  the  debtor  is  no  bar  to  the  debtor 
being  re-arrested. 

Subba  V.  Venkata         • .       • .   

31.  —  ,  t.  Vti-^Compromiee  of  tuU — ConsetU  %oithdremn  before 

decree  : 

By  an  agreement  made  in  writing  before  the  hearing,  the  parties  to  a  suit 
entered  into  a  compromise  by  which  the  plaintiff  agreed  for  oonsideratian  to 
withdraw  the  suit.  When  the  case  came  on  for  hearing,  plaintiff  refused  to 
fulfil  his  promise.  The  defendant  having  produced  the  agreement,  the 
K^if  held  that  it  n^ust  be  enforced,  and  dismissed  the  snit,   On  ^^eal,  th^ 
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iJistrict  Judge  held  thai  the  agreement  could  not  be  treated  as  a  compromiae 
as  the  plaintiff  did  not  consent,  and  remanded  the  suit  :—Meldf  that  the 
agreement  could  be  enforced,  kuttontey  Ldlji  Fooribdi  (I.L.B.,  7  Bom., 
804)  approved. 

Kartippan  Xdmdidmi    

SS.  ,  ••.  488,  484,  M^Attaehment  be/ore  judgment^Fro- 

p^rty  mt  in  juritdiction  : 

Under  the  provisions  of  sections  483  and  484  of  the  Code  of  Civil  Procedure, 
1882,  property  of  the  defendant,  which  is  not  within  the  jurisdiction  of  the 
Court,  cannot  be  attached  before  judgment. 

JDriBkmu^i  V.  JSn^et  

,  ••  608 — Fowers  of  receiver  : 

In  1879  a  lamihdir  granted  a  lease  of  part  of  the  zamlnd&ri  for  twentjr 
years,  reserving  a  rent  of  18,000  rupees  per  annum.  In  1881,  the  zamindiri 
having  been  attached  by  a  creditor,  the  7Am1ndir  granted  a  new  lease  in 
perpetuity  in  lieu  of  the  former  lease,  reserving  a  rent  of  Bs.  12,000  a  year. 
A  receiver  of  the  zunind&ri  having  subsequently  been  appointed  with  full 
powers  under  the  provinons  of  section  603  of  the  Code  of  Civil  Procedure, 
sued  the  lessee  to  recover  rent  at  the  rate  reserved  in  the  first  lease  from 
1881 : — Eeld^  that  the  receiver  was  entitled  to  recover  the  rent  claimed.  The 
provisions  of  section  603  of  the  Code  of  Civil  Procedure  were  intended  to 
declare  that  the  receiver,  in  respect  of  all  property  which  was  or  could  be 
attached,  had  the  powers  of  the  owner  as  they  existed  at  the  time  the  property 
was  brought  under  the  orders  of  the  Court  by  attachment,  provided  that  Uiey 
have  not  ceased  by  operation  of  law. 

Oopdlaedmi  y.  Sankara   

94,  ,  t.  608 — Receiver,  Appointment  of,  after  decree^Limit' 

€tion  Act,  #•  Ib—Ity'mction  : 

In  a  suit  brought  in  1880  by  the  widow  of  a  deceased  partner,  to  wind  up  a 
partnership,  the  surviving  partner  was  prohibited  by  the  Court,  at  the 
instance  of  the  plaintiff,  from  collecting  debts  due  to  £he  firm ;  but  leave  was 
given  to  apply  for  the  recovery  of  debts  which  might  become  barred  by  limit- 
ation. After  decree,  on  the  application  of  the  plaintiff,  a  receiver  was 
appointed  under  section  603  of  the  Code  of  Civil  Procedure  to  collect 
outstanding  debts  for  the  purpose  of  executing  the  decree.  The  receiver 
having  sued  in  1883  to  recover  a  debt  which  was  aue  to  the  firm  in  1879,  the 
suit  was  dismissed  (1)  on  the  ground  that  the  appointment  of  a  receiver  after 
decree  was  tUtrd  viree ;  (2)  because  the  debt  was  barred  by  limitation : — 
Seldf  (1)  that  the  appointment  of  the  receiver  was  valid,  (2)  that  under 
section  16  of  the  Limitation  Act  the  suit  was  not  barred. 

Shmrnnyam  v.  Moidin    .  •   •  •  

18,  — —  ,  M.  644,  eHZ—Appeal  against  appellate  decree  h\f  party  to 

emt  who  did  not  appeal  againat  original  decree : 

6  having  mortgaged  land  to  K  as  security  for  a  debt,  sold  it  to  V,  who 
undertook  to  pay  the  debt.  K  alleging  that  C  had  undertaken  either  to 
make  T  pay  the  debt  or  to  execute  a  mortgage  of  his  own  land  to  secure  its 
repayment,  and  that  Y  had  dispossessed  him,  sued  S,  V  and  C  to  recover  tiie 
debt  by  sale  of  the  land  mortg^ed,  mesne  profits  from  V,  and  costs  from  S, 
Y  and  0.  The  District  Mtinsif  decreed  payment  against  S  ;  mesne  profits, 
and.  in  default  of  payment  by  8,  a  sale  of  thfland  against  Y ;  and  costs 
against  8,  Y  and  C.  Y  and  C  appealed  against  this  deoree.  The  Subordi- 
nate Judge  found  that  the  debt  had  been  paid  and  held  that,  even  if  the  debt 
had  not  been  paid,  K  had  no  cause  of  action  against  Y  or  8,  but,  if  at  all, 
against  C,  and  dismissed  the  suit  as  against  Y.  The  Subordinate  Judge  also 
held  that  he  had  no  jurisdiction  to  interfere  with  the  decree  against  8,  and 
saw  no  reason  to  interfere  with  the  decree  against  C.  6  app^ed  against 
thi»  decree  i-^Heldf  that  even  if  8  was  not  entitled  to  appeal  m  order  to  have 
the  deoree  against  him  set  aside,  the  error  of  the  Suboidinate  Jud^  could  be 
oorreoted  under  section  622  of  the  Code  of  Civil  Proceduro  by  a  direction  to 
ezerdae  the  discretionary  power  given  by  section  644  of  the  said  Code. 

Seihmki  y.  Kriehnan  , 
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16,  ,  t.  f^l'^0^f4ciiont  to  dicru  in  fonni  pauperis  . .  . 

ST.    y'^^  '  >  *•  — Ptf«<p*r  appeal^Afiplieation  by  P^artff^  npt  hff 

An  aopUcation  for  leave  to  appeal  m  formd  pamptriB^  under  section  692  of 
the  Oooe  of  Ciyil  Prooednre,  most  be  made  by  the  paitr  in  person,  snbjaoi 
to  the  exemption  contained  in  section  404  of  the  Code  of  Civil  Pnoednre. 
In  re  Korui   

SI,  ■   ,  Si.  68S,  684— JS^i^    judgmmt-^AholUiom  ofCotiri-^ 

Bmineu  irsmtftrttd  to  another  Court  : 

Section  624  of  the  Code  of  Civil  Procodure  must  be  read  as  a  proviso  to 
section  623  : — Held^  therefore,  that,  when  a  Coiirt  had  been  abcdidied  and 
its  business  transferred  to  a  Court  presided  over  by  an<^er  Jndgo,  amch 
Judge  should  not  entertain  an  application  for  review  of  judgment  except  in 
the  case  provided  for  by  section  624. 

Sartmgapami  v.  NdrdyanoMdmi   

N.  ,  i.  ^^B^Enidenee — Arrett  before  judgment : 

Where  an  officer  proceeding  from  Burmah  to  England  on  leave  resided  a 
few  days  in  Madras  on  the  way  : — Held,  that  such  residence  was  iBuffideot, 
for  the  purpose  of  section  648  of  the  Code  of  Civil  Procedure,  to  raoder 
him  liable  to  arrest  before  judgment. 

JkerH  JFirero  

OnBClOW^Suit     Emd^  widow  to  $et  atide  nleoMe : 
8m  VLxKht  Law,  20. 

COKnOMUS  Of  iiriT:  < 

AsCtm  FnooBDu&i  Codb,  31. 

corainov  fbboxdivt  : 

8$$  CoifTRACT,  1.  » 

OOraiAOT^J^Mirofy  tale  DolUfery  order-^Appropriation  ofgoodi  to  eontraot — 8m^ 
otUtUiom  of  liability — Condition  precedent — Deliierp  in  certain  monikih^Pli^wmU 
in  ad9ane$  Refuoal  to  deliver — Damagee  : 

In  January  1883  W.  &  Co.  of  Madras  contracted  to  deliver  to  P.  ft  Qou-of 
Madras  certain  goods  of  a  certain  quality,  subject  to  survoy  before  dupnant, . 
at  a  certain  price  **f.o.b.  Cocanada,  delivrry  in  April  and  May:  terma,  fuU 
advance  ana  local  exchange  }  per  cent,  payahie  at  Maelras."  This  contract 
was  contained  in  bought  and  sold  not<^.  It  waa  further  agread  that  the 
goods  were  to  be  delivered  on  board  any  ship  P.  &  Co.  might  direct  at  the 
port  of  Cocanada.  P.  k  Co.  paid  the  lull  amount  of  ^e  purchase  money  in 
January.  On  the  Slst  March  P.  &Co.«\«Tote  to  W.  &  Co.  zequesting  thai 
the  goods  might  be  marked  in  a  certain  way.  On  the  18th  May  W.  k  Oo. 
wrote  to  P.  &  Co.,  enclosing  a  letter  from  W.  &  Co.  to  S.  N.  &  Go.  of 
Cocanada  requesting  8.  N.  &  Co.  to  held  the  floods  (which  were  said  to  have 
been  purchased  by  W  &  Co.  from  S.  N.  &  Co.  and  to  be  in  godown)  at  the 
disposal  of  P.  &  Co.  In  the  letter  to  P.  &  Oo.  from  W.  &  Co.  the  goods 
were  also  said  to  be  in  godown  at  that  date.  On  the  same  day  P.  ft  Co.  wrote 
to  8.  K.  ft  Co.  enclosing  a  delivery  order  for  the  goods  (which  P.  ft  Oo. 
stated  the^  believed  to  be  in  godown),  requesting  that  they  might  be  marked 
in  a  particular  way.  On  the  26th  May  S.  N.  ft  Co,  wrote  to  P.  ft  06. 
informing  them  that  they  hem  the  goods  at  P.  &  Co.'s  disposal.  On  Uie  28th 
May  P.  and  Co.  received  this  letter.  On  the  Slst  May  P.  &  Co.  chart^^rod  a 
ship  to  take  on  board  the  said  goods  and  other  goodii  l>ought  by  P.  &  Co,  from 
8.  W.  ft  Co.  and  others,  and  wrote  to  8.  N.  ft  Co.  informing  them  that  the  ship 
would  arrive  about  the  12th  J une.  On  the  6th  June  P.  &  Co.  wrote  to 
ft  Co.  acknowledging  receipt  of  a  letter  which  stated  that  only  a  portian  of  the 
goods  to  be  ship^  was  ready.  On  the  9th  Juno  P.  &  Co.  recoived  a  letter 
&om  8.  N.  ft  Co.  stating  that  all  the  goods  were  ready.  On  the  1 7th  Jnne 
the  ship  arrived  at  Cocanada.  On  the  21st  June  8.  N.  &:  Co.  stopped  pay- 
ment and  ceased  to  carry  on  business.  Xo  goods  wero  delivered  according 
to  the  eontnict.   8.  K.  ft  Co.  never  had  the  goods  to  deliver  between  ISth" 
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Aby  and  17th  June.  In  a  rait  by  P.  ft  Go.  to  recover  from  W.  k  Co.  the 
price  paid  and  damages  for  breach  of  contract  to  deliver  thegoodB,  itwaa 
contended  for  W.  &  Uo. 

I. — That  the  transfer  of  the  delivery  order  of  the  18th  May  amounted  to 
«  daliveiT  of  the  goods  i^Meld^  that  as  8.  N.  ft  Go.  had  neither  had  poeses- 
■on  of  the  goods  to  be  delivered  nor  had  appropriated  any  goods  to  tiie 
oontraot,  the  delivery  order  was  inoperative. 

n.— That  the  aooeptance  of  the  delivery  order  bv  P.  ft  Co.  amounted  to 
an  agreement  that  8.  N.  ft  Go.  should  deliver  to  P.  ft  Go.  the  goods  when 
ready,  and  that  the  liability  of  8.  K.  ft  Go.  was  substituted  for  that  of  W. 
ft  Go : — H0ld^  that  such  an  agreement  could  not  be  inferred. 

m.— That  as  8.  N.  ft  Go.  by  accepting  the  delivery  order  were  estopped 
innn  |denving  that  they  had  possession  of  the  goods  as  against  P.  ft  Co., 
S.  N.  ft  Co.  were  discharged  as  against  W.  ft  Co.,  and  therefore  P.  ft  Go. 
had  no  remedy  against  W.  ft  Co  i^Heldy  (\)  that  8.  N.  ft  Co.  were  not 
discharged  as  against  W.  ft  Co.,  as  8.  N.  ft  Go.^s  representations  were  false ; 
(2)  that  even  if  8.  N.  ft  Co.  were  disohar^;ed,  this  could  not  affect  P.  ft  Go. 

IV. — ^That  as  P.  ft  Go.  had  not  supphed  a  ship  in  May,  they  had  foiled 
to  perform  their  part  of  the  contract  and  could  not  recover : — Heid^  distin- 
guishing Bowe$  V.  Shand  (L.B.,  2  App.  Ga.,  466)  and  BeuUr  v.  8ala  (L.B., 
4  0.P.1).,  239),  that  the  presence  of  the  ship  in  May  was  not  a  condition 
precedent  to  P.  ft  Go.  recovering. 

Y.^That  W.  ft  Go.  had  rescinded  the  contract  on  the  29th  June  by 
vefusing  to  deliver,  and  therefore  P.  ft  Go.  were  cmly  entitled  to  recover  thie 
price  paid : — Held^  that  W.  ft  Co.  were  not  entitled  to  rescind  the  con- 
tract : — Held,  also  that  P.  ft  Go.  having  paid  in  advance,  were  entitled 
to  a  reasonablB  time  after  the  29th  June  to  prepare  to  purchase  other 
goods,  and  were  entitled  to  the  difference  between  the  contract  price  and 
the  market  price  on  the  Ist  of  July  as  damages  for  the  breach  to  deUv». 
8hw  y.Sm   SI 


•  Family  compact : 


See  AlitisantIna  Law. 

S*  Implied : 

See  Small  Gausb  Gou&t,  1. 

Wni^JMey  (kuneil  Beeordr—IrreleemU  matter   •  219 

OOVBT  nB8  AOT,  s.  7,  elf.  n,  TV—Claime  for  fisture  emolumentt  attaeked  to  an 
iJUe — JuriedUtion — Valuation — Madrae  Civil  Courts  Act,  1873,  «.  12 — Portion 
e/aeidim  etruek  out  and  plaint  returned  for  presentation  to  inferior  Court  : 

In  a  suit  filed  in  the  Court  of  a  Subordinate  J udge,  the  plaintiff  prayed,  inter 
sHa,  for  a  decree  for  the  pa3rment,  annually,  of  the  emoluments  attached  to  a 
eoiain  office,  or  their  vaXue  at  a  rate  stated  in  the  plaint. ,  This  portion  of 
the  claim  he  valued,  under  clause  ii  of.  section  7  of  the  Court  Fees  Act,  at  ten 
times  the  amount  of  the  value  claimed  for  one  year.  The  value  of  the  daim 
thus  stated  exceeded  the  pecuniary  limit  of  the  jurisdiction  pf  the  District 
M6nsif.  The  Subordinate  Judge  held  that  this  portion  of  the  claim  was  not 
actionable,  inasmuch  as  the  right  to  the  emoluments  was  conditional  upon 
services  to  be  rendered,  and  did  not  faU  under  clause  ii  of  section  7  of  the 
Court  Fees  Act,  not  beui^  a  fixed  sum  payable  periodically,  and  therefore  he 
held  that  tiie  plaint  was  miproperly  valued,  that  the  suit  was  not  within  his 
Jurisdiction,  and  that  the  plamt  cuiould  be  returned  to  be  presented  to  the 
proper  Court  :-^ffeld,  that  this  order  was  right.  • 
Xrisknan  v.  £evi  Varma   T   384 


leh.  II,  art.  1  (h) : 


See  BftMMP  Act,  2. 

 —  Mh.  n,  art  11  {a) ;  art.  17,  cL  VI   28 


GBIMUTAL  PBOCBDVBB  CODE,  ts.  17,  485,  W—BUtHet  Jfoffistrate-^Power  (e 
revise  proceedings  of  Sub-Divisional  Magistrate  of  the  first  class-^**  Iirferier,** 
**  Subwdimste^*  Magistrates — Beason  of  distinction: 

Under  Section  436  of  the  Code  of  Criminal  Procedure,  a  District  Magistrate 
has  pow^  to  call  for,  and  examine,  the  record  of  a  proceeding  before  a  Bub- 
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DiTiBional  Magiatrtie  of  the  ML  daM.  JfoHm  Krido  MMktfjn  t.  AmmI 

IM  UKa  (I.L.B.,  10  Cal.,  268)  difleented  from. 

In  re  Fadmanabha    »  IB 


w.  4M,  4S7 — Difermt  chMrg$»  wruinjf  out  of  i 


transaetioH — Ae^ittal— Further  inquiry — Re-truU  : 

E  being  charged  witU  theft  and  miachief ,  in  reflpect  of  certain  brancfaea  cot 
from  a  tree  claimed  by  the  complainant,  was  tried  by  a  Subordinate  lCa^;i»- 
trate  on  the  charge  of  mischief  and  acquitted  on  the  ground  that,  as  agamat 
the  complainant,  E  had  title  to  the  tree.  On  the  application  of  the  com- 
plainant, the  District  Mapstrate  directed  further  inquiry  into  the  case  ond^ 
section  437  of  the  Code  of  jkCriminal  Procedure,  and  on  a  reference  to  the  Court 
of  Session,  the  Bessions  Jadge  held  that,  as  no  inquiry  into  the  charge  of 
theft  had  been  held,  the  order  was  legal : — Heldf  that  the  District  Magistrate 
had  no  power  to  pass  such  an  order  under  section  437,  and  that  a  trial  on 
the  charge  of  theft  was  barred  by  irirtae  of  section  403  of  the  Code  of 
Criminal  Procedure. 

Queen-Emprett  t.  Erramnddi  S96 

— ,  s.  43n^Further  inquiry^Rf^rial — IHsirict  Magit- 


irate  f  Fowere  of: 

Where  an  accused Iperson  has  been  discharged  by  a  MagiBtrate,  further 
inquiry  cannot  be  directed,  under  section  437  of  the  Code  of  Criminal  Prooe- 
dure,  on  the  ground  that  the  Magistrate  has  not  rightly  appreciated  the  credit 
due  to  the  witnesses.  Further  inquiry  should  only  be  directed  when  other 
witnesses  might  have  been  examined,  or  when  the  witnesses  have  not  be^  pro- 
perly examined ;  and  inasmuch  as  section  437  does  not  direct  that  the  evidence 
already  taken  should  be  taken  again,  the  furtlier  inquiry  should  ordinarily 
be  made  by  the  Magistrate  who  made  the  original  in^airy.  Where  a  District 
Magistrate  being  of  opinion  that  a  Subordinate  Magiflksitoli&ip  ivithout  just 
cause,  refused  credit  to  the  witnesses  in  a  certain  caw  and  mH  iin|Kropeily 
discharged  an  accused  person,  directed  a  further  inquiry  lij  aiwrfhwr  m^/^ 
trate,  and  the  accused  was  on  the  same  evidence  To4zMd  and  Gomt^^Sw^ 
Heldf  that  the  conviction  must  be  quashed. 

Queen^Empreu  v.  Amir  Khan  . .       • .       . .     • . .   SM 


t.  Maintenance — Imprieonment  for  ekfault  «f 


payment — Subsequent  ofer  to  pay — Sentence  absolute  : 

A  sentence  of  imprisonment  awarded  under  section  488  of  the  Code  of 
Criminal  Procedure  for  wilful  neglect  to  comply  with  an  order  to  pay 
maintenance  is  absolute  and  the  defaulter  if  not  entitled  to  release  upon 
payment  of  the  arrears  due. 

Biyacha  v.  Moidin  Kutti    70 

CUSTOM — Praetiee — Labie — SamUham  of  Falgdt — Muhammadan  religion — Sindti  law 
of  inheritance — Exelueiotk  of  widow  and  daughters  by  aom— Evidence  necessary  to 
tupport  valid  custom  : 

A  claim  by  the  widow  of  8.  Ravuthan,  a  Labi  of  Palg&t,  and  her  daughters 
for  their  shares  of  his  estate  under  Muhammadan  Law  was  opposed  by  other 
members  of  the  family,  who  pleaded  that,  according  to  a  special  custom 
obtaining  among  the  Kavuthans  of  that  part  ol  tbe  ooontry  adofted  from 
Hindtl  law,  females  are  excluded  from  inheritanoe  if  sons  or  sons*  sons  exist. 

*  In  two  instances  it  was  proved  that  woman  of  this  class  had  obtained  shares 
under  Muhammadan  law  by  suits  without  this  plea  having  been  put  forward. 
The  District  Munsif  described  these  casoB  as  interruptions  and  found  on  tiiie 
evidence  that  the  custom  was  proved.  On  appeal  this  decree  was  confirmed 
by  the  Subordinate  Judge : — Held^  that  no  valid  custom  was  eatabliahed  by 
the  evidence.  A  custom  to  be  valid  must  be  conBoiflwi^ aeoiptod  a^liWfiU'^j,^ 
the  force  of  law.  '  .  s.  > 

MirabiviY,  VeUayanna   •  ^«  ,.191 

DAXAGB8:  ^  ^ 
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.  8FS0IAL,  KXABirBB  OF,  IV  AOnOV  f  OB  8LAVDBB : 


8m  DojuUTioif . 
VEOXSK^Breueh  of  contract  to  certify  catiaf action : 
Be$  Civil  Pbocbdubb  Cope,  20. 

%  ■  Sxceutum  againtt  HindU  family  : 

8$$  HniDd  Law,  2,  9,  10. 

Exectftion — Acccrtainment  of  improvements   881 


— —  Execution — Zimitation—Dccrec  for  posceasion  upon  payment  mortgage 
amount  and  value  of  improvements — Final  decree  on  ascertaining  value  of  improve^ 
ments  : 

In  ft  decree  for  redemption  of  a  Malabar  k&nam  (mortgage),  it  was  ordered 
on  the  12th  December  1879  that  the  defendants  should  put  the  plaintiff  in 
posaeesion  of  the  land  upon  payment  by  plaintiff  to  defendant  ^o.  1  of  the 
mortgage  amount,  and  of  the  value  of  improvements,  to  be  determined  in 
execution,  to  such  of  the  defendants  as  should  be  found  entitled.  On  the 
12th  August  1880  the  plaintiff  applied  for  execution,  and  on  the  23rd 
8eptemb4^  1881  an  order  was  passed  that  execution  should  issue  on  payment 
into  Court  by  the  plaintiff  of  the  mortga^  amount  and  the  value  of 
improvements  which  had  then  been  ascertained.  The  plaintiff  having 
foiled  to  deposit  the  said  amount,  the  application  for  execution  was  struck 
off  the  file  on  the  10th  November  1881.  On  the  8th  December  1883  the 
plaintiff  applied  again  for  execution,  and  objection  was  taken  that  the 
application  was  barred  by  limitation : — Beld,  that  the  application  was  not 
barred  by  limitation.  Dildar  Hossein  v.  MuQcedunnista  (I.L.B.,  4  CaL, 
629),  approved. 

XrishnanT.  Nilakandan    137 

Execution — Sale : 
See  Malabar  Law,  4. 


Personal^Attaehment  of  joint  property: 


See  Burnt  Law,  2. 

VEFAMATlOll^SlaHder'^Action  for  abuse,  no  special  damage  being  aUegsd^Damagei, 
Measure  of: 

The  rule  of  English  Law  which  prohibits,  except  in  certain  cases,  an 
action  for  damages  for  oral  defamation  unless  speicial  damage  is  alleged, 
being  founded  on  no  reasonable  basis,  should  not  be  adopted  by  the  Courts 
of  British  India.  If  defamatory  expressions  are  used  under  sudi  circum- 
stances as  to  induce  in  the  plaintiff  reasonable  apprehension  that  his  reputa- 
tion has  been  injured,  and  to  inflict  on  him  pain  consequent  on  such  belief, 
the  plaintiff  is  entitled  to  recover  damages  without  actual  proof  of  loss 
sustained.  Semble : — ^An  action  will  not  lie  for  ^vulgar  abuse  or  hasty 
expressions ;  but  for  malicious  or  culpable  oral  defamation  an  action  will  lie. 
Vindictive  damages  should  not  be  a'vmrded,  and  a  distinction  should  be  drawn 
in  awarding  damages  when  the  defendant  acts  from  carelessness  and  when 
he  acts  maUciously.  In  the  latter  case  the  plaintiff  is  entitled  to  full  compen- 
sation for  the  pain  suffered,  and  in  the  former  to  a  sum  sufficient  to  establish 
his  innocence  of  the  charges  made. 

Farvathi  v.  Manndr  176 

DMSADATIOV: 

See  Hnrnd  Law,  8. 

DUniCT  KA0I8TBATB— PotTM'f  of: 
See  CBDcnrAL  PBOCBDxnui  Codb,  1,  3. 

DITOBCB: 

S0$  Bxxm6  hkiTf  8. 
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iKoiiTMinf  Of  omci : 

Bm  Hbrbditjuit  Yillaqb  Otficb. 

Bm  HaSBDITABT  VZLLAOB  OlTICB. 

BROFFIL: 

8m  CiTiL  Pbocbdum  Codb,  1,  2,  8,  4,  6,  7,  8. 
i*  — —  By  conduct : 

8m  Tbipb-Maex   

nBSXKt— Tidal  river-^Preseription  : 

The  right  of  the  public  to  fish  in  tidal  waten  in  British  Tnii^  may  be 
curtailed  by  an  exclusive  pri^'ilege  acquired  by  grant  or  pi^scriptioii  hf 
certain  porson^  within  certam  limitfl.  Such  an  ezcluBiye  pnyilege  bemff  an 
infringement  of  the  general  rights  of  tlie  public,  could  be  aoquiredby  a 
period  of  enjoyment  which  would  suffice  for  the  acquisition  of  an 
against  the  Crown. 

Virma  V,  Tatayya   


fOBBn  ACT,  s.  10-- Appeal  to  the  Dutrict  Court^Court  Fern  Act,  Uk.  11^  0tt.  11 
(a),  art.  17,  cl.  vi. : 

An  appeal  to  the  District  Court  from  the  rejection  of  a  daim  by  a  Forat 
Settlement  officer  under  clause  ii  of  Section  10  of  the  Madras  Foieot  Act, 
1882,  falls  under  article  17,  clause  vi,  and  not  under  article  11  (a)  of  sohedola 
II  of  the  Court  Fees  Act,  1870. 

Xammr^  v.  Secretary  of  State  for  India    

ntAVD— ^Mt/  hy  Eind<k  widow  to  tet  atide  releam  : 
8m  UnxDt  Law,  20. 

emSAL  0LAV8B8  ACT,  1808,  s.  0     r  S6i 

eo?XBVO£  nr  ooTrvcn,  ookplauqi  AGAnr8T : 

8m  Ju&isDiCTiON,  3. 

EBDITABT  VHXAeB  OTFlCfK—Seffulation  VI  of  \%n^Act  IT  of  1886  (JM- 
rat) — Kamanu  indm  land— Hereditary  office — Enfranehiement — Indm  Cemmu 
tioner'a  title-deed — Title  to  emoluments  of  offi.ee  : 

The  lands  forming  the  emoluments  of  an  hereditary  village  office  haring 
been  separated  from  the  office  by  Grovemment,  wore  enfranchwed  and  graiitea 
by  the  Inim  Commissioner  to  V,  who  had  been  appointed  to,  and,  at  me  date 
of  enfranchisement,  held  the  office  without  poesesBing  any  hereditary  claim 
thereto.  In  a  suit  by  R,  who  claimed  to  be  of  the  family  of  the  hereditary 
office-holders,  to  recover  the  land  from  V:— J7«M,  by  the  Full  Bendi 
(Uutchins,  J.,  dissenting)  that  R  could  not  recovar. 

Venkatay,  £dmd   •  849 

Emu  LAW — Adoption — Authority—Consent  of  tapimia  :  '  . 

V,  one  of  the  nearest  male  sapindaB  of  S,  gBTe  Ids  m  in  miOfMiSA  td  Htm 
widow  of  S  in  1878.   Both  the  giver  and  receiTer  professed  to  bftte  htm  • 
carrying  out  the  directions  of  8.    In  1883  a  suit  was  brought  by     anolbifr^ ' 
sapinda,  to  set  aside  this  adoption,  and  it  wtta  found  that  S  had  not  antjiflriieA 
the  adoption  as  alleged  by  the  defendants : — Sekf,  thaty  uukr  tk»  lilWiM  -^'^ 
stances,  V's  assent  to  the  adoption  did  not  render  ii  valid.  _         .  -r 

Vmkatalaksmamma  y.  Narasayya    .  •       . .  M 


 ^  Debt  binding  on  family — Suit  agaimt  me  of  two  undipi4ed  ir9ther$ 

-Per tonal  decree— Attachment  of  family  property  ^Efftxt  of  decree: 

The  creditor  of  a  joint  Hind6  family,  consisting  of  two  brothers,  sued  the 
elder  brother  only  (the  younger  being  a  minor)  to  recover  a  debt  binding  on 
both  brothers,  and  having  obtained  a  decree  for  the  payment  of  the  dibt» 
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attached  the  fcunily  property.  In  a  suit  by  the  younger  brother  to  set  aside 
the  attachment  quoad  his  share  in  the  ijroperty  attadi^d  i^Seld,  that,  inae- 
nrach  as  the  decree  was  not  passed  against  the  elder  brother  as  manager  of 
the  &milyi  the  younger  brother's  suit  must  prevail.  Bissestur  Lall  Sahoo  v. 
Maharajah  Zuehnus$ur  Sing  (L.R.,  6  I.A.,  233)  distinguished. 
Virardgaivammay,  Samudrala  »  #  20$ 


.  Inheritanee— Stepmother— FaUrnal  unele : 


Under  the  Hindd  law  which  obtains  in  the  presidency  of  Madras,  a  step- 
mother does  not  succeed  to  t^e  estate  of  her  stepson  in  preference  to  a  paternal 
uncle.   KumaraveluY.  Virana  Goundan  (I.L.E.,  5  Mad.,  29)  and  MuHammdl 
Vmgalahihmi  Ammdl  (I.L.E.,  5  Mad.,  32)  approved. 
Mori    Chmnamndl  107 


Inheritanee'Stepmother—Sagttra  Sapindas : 


Acoording  to  Hind6  law  current  in  the  Madras  Presidency,  a  stepmother 
doee  not  succeed  to  the  estate  of  her  stepson  in  preference  to  his  grand- 
father's brother's  grandson.  « 

Mimoiimi  y.  Mrdsamma   138 


•  Inheritance^  Vnhom  9on — Right  to  aneeetrai  property  not  defeated 


^viUcf father: 

According  to  the  Hindfi  law  which  obtains  in  the  Madras  Presidency,  the 
lif^  of  a  eon  in  the  womb  to  ancestral  property  cannot  be  defeated  by  a  will 
or  gift  QuiBre : — ^Whether  this  role  would  govern  the  case  of  an  alienation 

MMkehi     riras^f^   89 


Lmgdite-'Marriage—Deteriion  of  wifeSe-marriage  of  toife 


Hdid: 

Aocording  to  custom  obtaining  among  the  Lingiits  of  South  Oanaxa,  the 
te-mairiage  of  a  wife  deserted  by  her  husbe^d  is  valid. 

Virmmgappa  t.  Sudrappa  440 


•  Maimtenaneo'^uit  to  reduce  rate  awarded  hy  decree : 


Sf  a  Hind6,  obtained  a  decree  for  maintenance  at  a  certain  rate  against  B, 
her  lalher-iit-law.  After  the  death  of  B,  Y,  who  was  adopted  by  A,  subse- 
quent to  the  decree,  sued  8  to  have  the  rate  reduced  on  the  ground  that  the 
estate  of  B|  whidi  came  to  his  hands,  was  considerably  diminielied  in  value : — 
Sel^  that,  as  the  estate  had  been  diminished  by  the  voluntary  acts  of  B 
and  V9  the  claim  could  not  be  allowed. 

Fy«V«  ?.  SripMhi    94 

-    ■  Mamage^JHvoree-^Change  of  rdig%on-^Degradati<m — Death  of 

ktMbond  toHtIs  fy\kicaHV^J)%99iAvMfm  of  marriage — Sv^t'  hy  widow  to  recover 
hmeian^s  estate : 

In  1860  K  married  S,  both  being  Brahmans.  E  subsequently  became  a 
convert  to  Ohrietianity.  In  1881  K  died  and  S  claimed  his  estate : — Meld, 
that,  according  to  Hindfi  Law,  K  died  an  outcast  and  degraded,  and  that,  as 
Ids  degradation  was  unatoned  for,  the  marriage  became  fS^solutely  dissolved, 
and  no  right  of  inheritance  remained  to  S. 

BSmmmdl  t.  The  Admimatrator^Qenerdl  of  Madrae   169 


I  Money  decree  agaimt  father^Attaehment  of  tons'  shares : 


In  a  suit  brought  against  the  father  of  a  Hini6  family  and  his  eldest  son, 
on  a  bond  executed  by  the  former,  by  which  family  property  f&s  hypothe- 
cated as  security  for  the  repayment  of  the  debt,  decree  was  passed  against 
the  ftUher  only  and  his  share  of  the  property  was  declared  liable  to  be  sold. 
In  ezecution  0)  this  decree,  family  property  was  attached,  but,  on  the  inter- 
vention of  the  jovoLgeif;  sons,  the  attachment  was  set  aside  as  to  their  shares. 
In  a  suit  brought  by  the  decree-holder  to  establish  his  right  to  sell  the 
younger  sons'  wares'  hi  satisfaction  of  the  decree  against  &eir  Either: — 
uHdy  that  le  &r  as  the  younger  sons  were  concerned  the  decree  mxut  be 
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treftted  tf  »  decree  for  money  agaiiut  tiie  father  tad  tfait  all  ihst  ooold  ffe 
told  in  execution  of  the  deoree  against  the  father  waa  the  ahare  of  tiie 
tither. 

VmmMhkwarn  t.  8ingap$rumil    .  •       • .  171 

10.  Mortgage  bp  ftthtir — Suit  U  en/oree  agumit  mmager  of  fmmi^ — 
Ihoru  for  taU  AttachmttU — Ordor  for  omU  of  proportf^SsU  of  rights  tUU^  mid 
imtoroit — Sights  of  pwrehaoor  : 

y,  a  Hind6^  and  hia  son  P  execated  amortgage  of  a  hooM,  the  aelf^acqmred 
property  of  Y.  V  baring  died,  P,  the  manager  of  the  family,  waa  aaed  by 
the  mortoagee  on  his  own  promise  in  the  mortgage-deed  and  aa  reprennta- 
tire  of  y  \  and  a  decree  was  passed  for  the  sale  of  the  house  in  default  of 

Kyment  by  P  within  three  months  of  the  debt  then  due.  This  period 
▼ing  elapsed,  the  mortgagee  applied  to  the  Court  to  enforce  the  decree  by 
attachment  of  the  mortgaged  property,  and  the  pruuerty  haying  been 
attached,  application  was  made  for  nde.  By  a  warrant,  dated  3rd  December 
1874,  the  Sheriff  of  Madras  was  ordered  to  sell  the  pn^perty.  and  on  the  12th 
July  1876  the  Sheriff  sold  the  right,  title,  and  interest  of  the  judgment- 
debtor  in  the  said  house  to  K.  In  a  suit  brought  by  K  agamst  r  and  the 
other  members  of  the  family  to  recover  possession  of  the  house  i-^Heldj  that 
as  the  mortgagee  intended  to  enforce  his  rights  imder  the  mortgage  by  sale, 
and  the  Court  intended  to  sell  the  house  as  mortgaged  property,  K  wae 
entitled,  by  virtue  of  his  purchase,  to  reooYer  possession  of  the  hooso  ■ 
Bis$eM9ur  ImU  Sahoo  ▼.  Makar^fah  Zuekmotour  8mgh  (6  I.A.,  288)  refemd 
to  and  followed. 

Xruknama     Porumdl  ,  S88 

11.  — —  PamU  mud  child^Dutp  of  ton  to  mamtMm  sged  mother : 

According  to  Hindft  Law,  a  son  is  bound  to  support  his  aged  mother, 
frhether  or  not  he  has  inherited  property  from  his  father. 

Buhbar6vi^r.Subbuikd   216 

If,         I  Partition  tuU — Alienoet^Partiet — Onus  probandi  : 

8o$  Civil  Procxdu&b  Codb,  13.  • 
If,  I  Partition  iuU-^otnt  proportf — Stridktmmm  Prenmptum — Pro* 

oodmre — Suit  hg  grandson  against  undo  in  lifetime  of  grandfather,  alleged  to  be 
imbeeile— Death  of  grandfather  before  trial — Objection  to  smt  on  appeal  disallowed 
'^Cioil  Proeedure  Code^  s.  661 — Objections  to  decree  in  formft  pauperis  dieaUowd  : 

K  sued  N  (his  uncle)  for  partition  of  the  estate  of  Y,  the  (father  of  N),  in 
the  lifetime  of  V,  who  was  alleged  to  be  of  unsound  mind.  N  objected  to 
the  suit  being  entertained  on  the  ground  that  V  was  alive.  Before  issues 
were  settled  Y  died  and  the  suit  was  tried  and  K  obtained  decree.  On  appeal 
by  N  on  the  ground  that,  when  the  plaint  was  filed,  K  had  no  cause  of 
action : — Held,  that  the  decree  could  not  on  this  ground  be  set  aside.  Objec- 
tions by  a  respondent  to  a  decree  under  section  661  of  the  Code  of  Gtvil 
Procedure  cannot  be  filed  in  forrndpamperie,  BM^i  Hart  ▼.  B^jdram  BaOH 
(I.L.R.,  1  Bom.,  75)  followed.  When  property  stands  in  the  name  d  a 
female  member  of  a  joint  Hindd  family  tnere  in  no  presumption  that  sudi 
property  is  the  common  property  of  the  &mily. 

ydntgana  v.  Krishna  214 

14.  ■  Bepresentation  of  estate  by  widow — Bee  judicata : 

See  CvnL  Pbocsdusb  Codb,  8. 

II,  ■        Sale  by  widow  in  excess  of  power — Suit  by  reversioners  for  eheure  ef 

land  sold  on  payment  of  proportionate  amount  of  sum  properly  lent—DeerH  fir 
feden^tion : 

The  widow  of  a  Hindd  sold  to  the  defendants  a  portion  of  her  husband's 
estate  for  less  than  its  market  value  and  for  a  sum  in  excess  of  ^diat  she  was 
iustified  in  raising  by  Bale.  The  plaintiffs,  two  of  three  reversioners  entitled 
to  the  estate^  sued,  on  the  death  of  the  widow,  to  recover  from  the  purohanrs 
two-thirds  of  the  land  sold  u^n  payment  of  two- thirds  of  the  sum  whidi 
the  widow  was  justified  in  raising  :S[eld^  that  the  plaintiffs  were  entitled 
to  the  relief  claimed. 

Suibrammya  y.  Ponnusdmi     •  •      .  •      . .    •      • .  ^ 
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A  Sodia  haying  kept  the  wife  of  another  man  in  his  house  for  many  yean 
as  a  concubine,  had  a  son  by  her,  whom  he  recognised  as  his  own.  In  a 
suit  brought  by  the  son,  who  was  of  age,  to  recover  maintenance  from  his 
pntative  Either  i—ffiid,  that  he  was  entitled  to  reooyer. 

Jrf99?a     Sinfforavdlu  8S6 

• 

XT-  ■  Sudroi^TlUffUmate  som,  iiutm  and  rigktB  rf-^Smt  for  pmriUwn 

hff  UlegUimate  ton  of  undivided  brother  agtUntt  «mm  of  otJUr  hroiJUr$  : 

In  a  joint  Hindii  family  of  the  Sndra  caste,  consisting  of  three  brothers, 
two  left  legitimate  sons  and  the  third  an  illegitimate  son.   In  a  stdt  brought 
by  the  latter  for  partition  of  the  family  ertate  against  his  father's  brothers' 
sons  i-^Seld,  that  ne  was  not  entitled  to  a  share  but  only  to  maintenanoe. 
Mmtiifii.  Xandqfi   •  657 

IS.  —  WidoW'-Alienation — Pioui  purpom— Spiritual  ntcossitiei  .* 

Although  piLnimages  and  sacrifices  perfonned  by  a  Hind6  widow  may  be 
indirectly  beneOoial  to  her  deceased  husband,  they  are  not  ceremonies  indis- 
pensable for  his  spiritual  benefit.  A  sale  by  a  Hmd6  widow  to  raise  monej 
for  pious  acts,  not  in  the  nature  of  spiritual  necessities,  unless  such  sale  is 
reasonable  in  the  circumstances  of  the  family  and  the  pro^eiiy  sold  is  but  • 
small  portion  of  the  property  inherited  from  her  husband^  is  inyaHd. 

Jidmd  T.  Itan^a  662 

19,   Widow* $  tttateS'-AliMation — MovabU  property : 

The  restriction  placed  by  the  Hindti  law  on  a  widow's  power  of  alienation 
of  her  husband's  estate  extends  to  movable  as  weU  as  inmiovable  pvopevly. 

JB^arasimha     Venkatadri   *       .«  290 

9(k   WidowU  BMtate— Alienation— Movables^Seleate  by  widoWf  $uit  to 

mt  aside — Durete — Coercion — Fraud— Grounds  on  whieh  relief  is  granted  : 

B.R.,  the  widow  of  a  zamfndir,  having  for  valuable  consideration  released 
all  her  claims  on  her  husband's  estate  in  mvor  of  V.S.,  her  husband's  brother, 
by  a  deed  executed  five  days  after  the  death  of  her  husband,  brought  a  suit 
against  V.S.  to  set  aside  the  deed  of  release  on  the  ground  that  it  was  obtained 
threats  and  fraud,  and  to  recover  the  estete  : — Seldf  that  it  was  not  suffi- 
cient to  find  that  the  consent  given  by  the  plaintiff  was  not  caused  by  ooerciony 
as  defined  in  the  Indian  Contract  Act,  nor  oy  duress  as  known  to  the  Knglish 
Law  ;  but  that  the  queeti^  to  be  decided  were  (1)  whether  undue  advantage 
had  been  taken  of  the  plaintiff's  position  ;  (2)  whether  the  plaintiff  had 
been  sufficiently  informed  as  to  her  rights  or  had  proper  advisers ;  (3)  idiether 
the  oontraot  was  an  unconscionable  or  **  catching  '  bargain.  A  Hmdd  widow 
is  not  at  liberty  to  defeat  the  rights  of  reversioners  by  H^f*f>t^**g  or  wasting 
movable  property  inherited  from  her  husband. 

JBuehi  Zdandyya  v.  Jagapathi   ^  804 


Yi^aman  of  Aliyattmtdna  Family  , 


8$$  AUTASAJITiNA  Law. 

ntPLIXD  COVTEACT: 

8$$  Rbht  Bbootxbt  Act,  8. 

mBOYBMIHTS:  ^ 

See  Malabab  Law,  3. 

nrAM  ooioassionR't  utls-bsid  : 

Sea  Bbbsditabt  Yillaob  Ofpiob. 

nrsOLYIHOT  AOT,  11  *  18  Yiot,  e.  91,  s.      Vesting  order-^ipU  Ftooedura  Code, 
8.  21^^Aitaehment  before judgment—Oficial  Atsigne^s  title: 

Where  a  vesting  order  has  been  made  under  11  ft  12  l^ct.  c.  21,  s.  7,  after 
attachment  and  before  decree,  the  title  of  the  Official  Assigiiee  takes  effect 


s 
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•ad  pmreBlt      attirfiiiig  creditor  horn  obtuning  itirfadacn  of  his  dwioe 
followed. 

 m 


Hie  rig^  of  Oi&cUl  Ajsignee  to  commiflnoa  under  11  k  12  Yict.,  c.  21, 
8. 19  does  not  ariBe  until  thcnre  are  in  hiB  bands  fundi  reaUaed  and  available  • 
for  diftribntion  among  the  orediton.   If  at  tach  time  the  adjadicatiofi  is 
annulled  the  right  to  commxmon  Bubeistfl. 

Q/lcuU  Atiigfm  Y.  JUnuUm^a   •  79 


•t.47»  SI: 


By  an  order  made  under  the  proTinons  of  11  ft  12  Vict.,  c.  21,  it  waa 
directed  that  an  insolvent-debtor  was  entitled  to  his  discharffe  as  to  all  tiie 
debto  mentioned  in  his  schedule,  save  and  except  the  debt  oue  to  a  certain 
creditor  and  as  to  such  debt  that  the  insolvent  should  be  entitled  to  be  dis- 
charged as  soon  as  he  had  been  in  custody  at  the  suit  of  the  creditor  for  six 
m^tKa^  and  it  was  feather  ordered  that  the  insolvent  be  committed  to  eostody 
in  respect  of  this  debt  for  six  months  i—Held,  that  the  order  of  oomfiritfail 
was  within  the  power  given  to  the  Court  by  ss.  47  and  61  of  11  ft  12 
Vict.,  c  21. 

JfitmtY,  Chmrt$r9d  MeremtiU  Bank  •  97 


'Jmiidiction : 


Bu  CrrxL  Fbocidvbb  Godb,  29. 

UTUTiOV— ^MMfpl : 
Pbc al  Godb,  3. 

nrrmiDftnov: 

iSmPbKAL  CODB,  1. 

jvuiDicnov : 

Bm  Civil  Covbts  Act  (Madras),  s.  12. 


8h  CnriL  Pbocbdxtbb  Codb,  26. 

CompUMU  agaimt  Oavemar  and  C<nmeii  •/  Madra»—2l  Gt§,  IIJ,  e, 
70,  s.  6  ;  a9  ft  40  G$o.  lU,  e.  79,  t.  3  ;  4  Ow.  IV,  e,  71,  ».  17  : 

Sections  of  39  ft  40  Geo.  c.  70,  which  provides  that  the  Governor  and 
Council  at  Madras  shall  eitioy  the  same  exomjption  and  no  other  from  the 
authority  of  the  Supreme  uourt  at  Madms  as  is  enjoyed  hf  1^  Qovewng* 
General  and  Council  from  the  jurisdiolaon  of  the  8upx«ue  Goorl  «l  Qdenita, 
did  not  confer  on  tfie  Supreme  Court  at  Madras  a  jurisdiction  over  the 
Governor  and  Council  of  Madras  sLDuLir  to  that  conferred  by  21  Geo.  m, 
c.  21,  s.  5}  on  the  Supreme  Court  st  Calcutta  over  the  GovejCBflV-Gosiend 
and  Council. 

In  re  WalUee    


Suit  to  tject  trusts — Valuat  'wn—Speeijh  Relief  Act ,  «.  42  : 


By  an  agpreement  between  8  and  M,  members  of  the  same  Hindti  family, 
it  was  arranged  that  certain  immovable  i)roi>erty  dedicated  to  charitable  uses 
by  tile  family  should  be  managed  by  M,  snl»ject  to  the  supervision  of  S,  and 
that  M  should  render  accounts  to  8  and  observe  certain  other  conditions.  8 
sued  M  in  the  Court  of  the  District  Mi'msif  and  prayed  for  a  decree  for  the 
removal  of  M  as  manager  and  for  the  appointing  of  himself  as  manager  of 
the  property.  M  objected  that  the  Court  had  no  jurisdiction,  because  the 
property  exceeded  in  value  the  pecuniar>'  limits  of  the  jurisdiction  of  the 
District  M^f  s  Court  as  fixed  by  section  12  of  the  SMcaa  Civil  Omirti 
Act,  1873  i^ffeld,  that  S  was  not  entitled  to  sue  for  taie  wwotbI  ot  M  withoafe 
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pnyin^  for  hii  ^dotneiit  froin  the  property,  and  thAt,  as  the  property 
exceeded  in  value  Be.  2,600,  the  District  Miinfflf  had  no  joriadiotion. 
SondchaluY.  ManiUM   A  616 

XMMMAJtB  TEAM : 

See  HniDiTABT  Yillaob  OmcB. 

See  OvnoM, 

LASDLOBD  AVB  TBSAWt-^Serviee  tenure^RetwmptUm-^Notiee  : 

Where  land  held  on  service  tenure  is  resumable  at  the  will  of  the  gzantor, 
the  holder  cannot  be  ejected  before  a  reasonable  notice  to  surrender  &e  ^land 
has  been  given. 

Imkehmiv,  Ohendri     ..    72 

S»  ■  TemuH^meuferonee'-'Limitatum  Act,  1877,  eeh,  II,  arte, 

139, 140 : 

Although  the  English  rule  of  law  as  to  the  nature  of  the  possession  of  a 
tenant  for  a  term  of  years,  who  holds  over,  has  been  adopted  in  British  India, 
the  rule  of  limitation  prescribed  by  8  &  4  WilL  17,  c.  27,  by  which  time 
begins  to  run  agamst  the  landlord  from  the  date  of  his  right  of  entry,  has 
not  been  adopted  in  the  Indian  Limitation  Act,  1877.  If  a  teiuuit  for  years 
holds  over  in  British  India,  time  does  not  begin  to  run  against  the  landlord 
until  the  tenancy  on  sufferance  has  been  determined. 

AdimulamY,  IfrSavuthan    ..       ..    ^  424 


See  Bbnt  Biootbrt«  Act. 

LIXITAnOV: 

See  Bbnt  Bicoybry  Act,  4.  ^ 

i8Ml>ecree,4   ..137 

uKmnov  AOT,  mi: 

See  Oim  Pboobdubb  Oodb,  2.  ^ 
8.  1877,  s.  lO^AllegcUien  of  holding  in  truet  : 


By  Act  XV  of  1877,  section  10,  where  property  has  become  vested  in  a 
person  in  trust  foraspecifio  purpose,  a  suit  to  follow  such  property  in  his  hands 
IB  not  barred  by  lapse  of  time.  Acting  under  Begulation  V  of  1804,  the  Court 
of  Wards  took  charge  of  an  impartible  zam(nd&ri,  on  the  death  of  the  "^"f"*^^* 
leaving  minor  sons,  of  whom  the  eldest  was  afterwards  recognised  as  heir  and 
received  possession  on  attaining  full  age.  Upon  a  subsequent  adjudication 
of  fOTfeiture  against  him  under  Begulation  Vll  of  1808,  the  Government 
obtained  possession  of  the  zam£nd&ri  i—Held,  that  the  Government  was  not 
placed  in  tiie  position  of  a  person  in  whom  property  had  become  vested  for  a 
specific  purpose,  and  that  the  above  section  was  not  applicable  to  prevent  the 
operation  of  the  law  of  limitation  under  XV  of  1877,  which  baned  the  suit 
brought  by  another  of  the  sons,  alleging  title  to  the'  zam(nd&rf. 

ViMiardmardtu  v.  The  Seeretary  of  State  for  India  in  Oouneil   626 


-,s.l»: 


See  Civil  Fbocbdubs  Codb,  34. 

—  ,  soh.  n,  arts.  11,  IS  184 


See  Civil  Pboobditbb  Codb,  27. 
e.  .  "  ,  soh.  n,  arts.  1S9, 140: 

See  Landlord  and  Tbnant,  2. 
7,  ,  ich.  n,  art.  m  .  .    W 
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*Aztiol0  178  of  aohedxile  11  of  the  Indian  Limitatinn  Act,  1877,  doos  not 
alleot  an  appHoation  nnder  Act  XXVII  of  1860  for  a  oertiflcata  to  ooUMt 
debta  doe  to  the  eatate  of  a  deoeaaed  pencm. 
JwMki  T.  KttmmUk   ,   •  S07 

8m  HnrDt^  Law,  6. 

mahthavci: 

B$e  CsDcxHAL  Pbocidueb  Codb,  4. 
8m  VLsxnt  Law,  7,  16. 
waT.a^aw  LAW — In\$rittmo6 — Unke  of  parents  governed  by  different  eyttenu  : 

Where  a  woman  belonging  to  a  Malabar  tarwad  govemed  b^  the  Karama- 
katayam  law  (succession  by  nephews)  has  issae  by  a  man  who  is  gOTemed  by 
the  Makatayam  law  (succession  by  sons),  such  issue  are  pfimA /ocie  entitled  to 
their  father's  ^perty  in  accordance  with  the  Makatayam  law  and  to  the  • 
^perty  of  their  mother's  tarwad  in  accordance  with  the  Mammakatayam 

Chntkmmni  t.  Sttmkmran    288 


-Ziinam  tenure — Improvewtente   Treee   §f  iponUmeoMt  grm^tk^ 


JUdemption  euit—Coste  of  aeeertaining  value  of  improvements : 

According  to  Malabar  custom,  kinirtns  ^mortgages)  most,  on  the  expiry  of 
the  term,  either  be  discharged  or  renewea.  On  redemption  of  a  kAniun,  the 
kinam-holder  (mortgagee)  is  not  entitled  to  claim  under  the  head  of  improve- 
menta  the  yalue  of  trees  of  spontaneous  growth.  In  suils  to  redeem  land 
demised  on  k&nam  tenure,  on  payment  of  the  yalue  of  improyementi,  tlM 
ooati  of  the  adjudication  necessitated  by  the  refusal  of  either  party  to  aooept 
the  terms  of  compensation  offered^  demanded  by  his  op^nent  should,  whSa 
thoae  terms  are  reasonable,  be  charged  on  the  party  refonng. 

Mr4ifm€  T.  NMpatHi   IM 


-JTitfMwi  tenure — Redemption  on  terms  of  admitted  demUe^lmprove' 


ments— Local  custom — Jenmis  right  to  a  moisl^ — Arrears  of  rml^^enmis  right  ta 
deduct  firom  amoutU  payable  bp  him  : 

In  a  anlt  brought  against  A  and  B  for  redemptbn  of  land  alleged  to  baye 
been  demiaedto  A  on  kinam  tenure  in  1874,  and  to  be  held  by  B  under  A,  it  *  ^ 
waa  found  that  the  demise  of  1874  was  invalid  beamse  it  had  been  executed 
fiaudulently,  but  inasmuch  as  B  admitted  that  he  was  in  possession  under 
a  limilar  demiae  of  1865  it  was  held  that  the  plainti^^  was  entitled  to  redeem 
an  the  terms  of  the  demise  admitted  by  B.  Kunhi  Kutti  Xair  v.  Kuiti 
Mmraccar  (4  M.H.C.R.,  369)  followed.  Local  usage  of  £mid,  by  which  the 
lenmi  on  redemption  of  a  k&nam  takes  credit  for  one-half  of  Uie  yalue  ef 
unnroramenta  effected  by  the  k&namdar,  upheld.  The  right  ol  a  jmai  to 
daauot  anean  of  rent  man  the  amount  payable  by  him  on  redempCioa  of  a 
kinam,  behig  a  coftomaxy  incident  of  the  tenure,  is  not  aftected  by  fiiA  Hme  ' 
yeara*  period  of  limitation  for  recovery  of  arrears  of  rent. 

Unmkmr.  Sdmd    a6 

Kamavan,  Decree  againtt-^Executum  agaimt  tarwad  property-' 
Sale— Bight  of  purchaser— Eea  judicata— J2iyA<  of  jmmr  MmArr  of  tamed 
not  impleaded  to  contest  sales  of  tarwad  prcperty  in  e^eeniiou  ef  dmfm  lyaiMf 
kamwcan  suodas  such  : 

When  the  kamavan  of  a  Malabar  twwad  haa  not  been  pnpleaied  ae  aadh 

in  a  suit,  and  there  is  nothing  on  the  face  of  the  proceedings  to  Aow  Hiit 
it  was  intended  to  implead  him  in  his  representative  character,  tarwad 
property  cannot  be  attached  and  aold  in  t  x<.cution  of  the  decree,  even  though 
it  is  proved  that  the  decree  waa  obtained  t  or  a  debt  binding  on  the  tarwad. 
Although  the  property  of  a  tarwad  may  be  attached  and  Bold  in  execution  of 
a  decree  when  the  kaniayan  ia  sued  aa  representative  of  the  tarwad,  membeis 
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oTthe  tsrwad  who  are  not  paitiei  to  the  prooeedinM  and  have  not  been 
represented  in  the  manner  prescribed  by  the  Oode  of  c&vil  Prooedore  are  not 
estopped  from  showing  that  the  debt  for  which  the  decree  was  passed  was  not 
binding  on  the  tarwad. 

ItOaehany,  VeUippm  484 

0,  JTamirgw — Powen  restrieUd  by  famly  arrttngem^P^SsdmpHm 
o/Hitam  Btpoffmmt  of  remunU  f$e^  improperly  re'tdcmedhy  karnimm^AmomU 
to  be  aeeertained  before  decree — Value  of  improvements  to  be  aecertaitted  before 
deere&-~Jenmi — Might  to  deduct  arreare  of  rent  dm  from  turn  payable : 

The  ordinary  powers  of  the  kamavan  of  a  Malabar  tarwad  can  be  restricted 
by  a  fomily  agreement  to  which  he  is  a  party,  and  if  in  breach  of  such 
agreement,  the  kamavan  makes  an  alienation  to  a  stnmger  wh9  has  notice 

the  agreement,  the  tarwad  is  not  bound  by  the  ab'enation.  When  a  decree 
is  passed  for  recovery  of  land  demised  on  k&nam  on  payment  of  the  amount 
received  as  renewal  fee,  the  amount  must  be  ascertained  at  the  trial  and 
inserted  in  the  decree.  On  taking  an  account  between  the  jenmi  (mortgagor) 
and  k&nam -holder  (mortgagee),  the  former,  on  redemption,  has  by  custom 
a  right  to  deduct  all  arrears  of  rent  due  to  him  from  the  sum  which  he 
has  to  pay  to  the  latter,  before  recovering  possession  of  the  land. 

•  Kanna  Fithdrodi  v.  Kombi  Aehen  381 

Mi^tUsLhB^Adoption  of  EindCk  ldu> — Presumption  as  to  joint  property  : 

Although  MapUlas  in  Malabar  ordinarily  follow  the  Hindd  custom  of 
holding  family  property  undivided,  yet,  as  tiiey  are  not  subject  to  the  same 
personal  law  as  the  Hindds,  their  claims  cannot  be  governed  by  the  legal 
presumption  of  joint  ownership. 
Ammutti  y,  Kutifi  Keyi  ..       ..    452 

MABXlKQ^Oustom  : 

See  Bjxj>t  Law,  6. 

S.  Diporee-^Change  of  religion :  o 

See  Bjxj>t  Law,  8. 


See  MoBTOAOB,  4. 

MISJOmSB: 

See  OnriL  PnocBDinui  Codb,  9. 

See  Stamp  Act,  7. 

t.  — —  Conditional  Sale  : 

S4e  Bboulation  XXXIY  op  1802. 
I,  —  J)eeree  : 


See  Bmj>t  Law,  10. 


-  Decree  for  redemption —  Second  suit  to  redee^ — Civil  Procedure  CodCt 


es.  13,  244  : 

A  decree  obtained  by  a  mortgagor,  which  dedyed  that  the  mortgagee 
should  deliver  up  possession  on  payment  of  the  sum  found  due  to  him,  not 
having  been  executed  for  three  years,  a  purchaser  of  the  equity  of  redemption 
sued  the  mortgagee  to  redeem : — Seld^  that  this  suit  was  not  barred  by  the 
former  decree  and  that  the  plaintiff  was  entitled  to  redeem.  8dmi  v.  Sdma^ 
sundram  (I.L.B.,  6  Mad.,  119)  approved.  Gdn  Savant  Bdl  Sivant  ▼.  NMyms 
Dhond  Sdvant  (I.L.B.,  7  Bom.,  467)  dissented  from. 

Karuthasimi  v.  Jagandtha     . .       . .  '  ,       , ,  478 


•  First  mortgage  paid  off  by  third  mortgagee  in  ignorance  of  second 


mortgage — Registration — Ifotice — Intention  to  keep  alive  Jlrst  mortgage  presumed  ; 

isent, 
Ml  the 
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8  mortgaged  land  to  P.  G  subsequently  obtained  a  decree,  by  consent, 
against  S  creating  a  charge  on  the  same,  and  other,  land  and  rogistered  the 


deerao.  A,  bk  tgaomiee  of  0*t  deom,  p«ld  off  Ff  mortgage,  Imt  took  n(i 
aadgmnent  thereof,  md  took  a  mort^&gefrom  8  of  all  the  Iftnd  oovared  bv  GKt 
daoree.  In  a  loit  br  G  agaimt  B  and  ▲  to  onforoe  paynMit  of  bia  mor^pa^ 
d6bi:-^IEpM»  that,  A,  not  hairmg  had  notba  of  GPa  doom,  wm  et^ztlad  to 
ilaiid  aa  llzat  inoamhraneei  in  rapeot  of  the  monoy  paid  to  diachaiyB  P'a 
morigtkf%  and  that,  em  if  rogiitratkm  wai  legal  nottoe,  an  intention  to 
keep  akTe  P'a  amtcage  waato  be  preanmed  in  laTor  of  A,  in  aooovdaaea 
with  the  rating  of  the  Prirr  Oonnoilin  (MtU  Ihu  Gwpal  Ihm  y.  H£mhm 
Bmckmd  (L.B.,  11,  I^.  m). 

OmgiikmrM  SUforAmi   

i.  ■  TUdg$  of  9tortm$  hond^FrMuiuJmt  mU  wwrtga§or — Smit  to 

9t^9r€$  mortgage  ogamH  bonA  fide  pmrehaur  : 

k  prior  encumbrancer  wiU  not  be  poatponed  to'a  snbaequent  enoombsanoer, 
nnle«  he  haa  been  guilty  of  ffroaa  negligenoe.  A  mortgaged  land  to  B.  B 
baring  brought  certain  land  from  0  j^edged  hia  mortage-deed  to  C  to 
■eoore  the  unpaid  purchaae  money,  u  gave  the  bond  to  A  who  waa  hia 
brother-in-law.  A  repreaenting  to  D  that  the  mortgage  waa  redeemed,  aold 
the  land  to  him  giring  him  the  bond  as  a  title-deed.  In  a  suit  by  B  againat 
D  to  recover  the  mortgage  amount  briale  of  the  hud  i-^EM^  that  D,  eren 
although  a  bond  Jlde  pnrchaaer,  oonld  not  reaiit  the  daim. 

ifaeiWiv.  Mat   • 

7.  — ^—  B$i$mfiim^Coit  •f  tmi ': 

Qm  Malabar  Law. 

I,  '  BiBd$mip\Mtk  an  itrm*  •faimUUi  imim : 

Malabab  Law,  3. 

iMuenoB-eiost : 

8$$  MOBTOAOB,  6. 

VOflOB-^and: 

8m  BBouTBAnoir  Act,  2. 

t.  JiyMtrattan; 
6m  MoiTOAOB,  6. 

t.  —  TO  QUIT : 

6m  Laitdloed  aitd  Tbnakt,  1. 

OBJIOnO V8  TO  DlOaiS— J«  /offNi  jNMQMHf   

OFflOIAL  ASBIOVn— ONNaMMioM  ; 

Sm  Imbolvbkot  Act,  2. 

ONm  FEOBANDl  : 

8m  Towns'  iMPBoyncnrT  Aot,  2. 
8m  OxYiL  PaocBDu&B  Ck>DBf  18. 

PAUHT  An  CHILD  :  ^ 

8mBjJXiit  JjkWt  11. 

FABTmOV  BUrr^Subfmt'HuaUr^mriidkU&H  : 
8m  OmL  CoumTS  Act,  2. 

8.  

8m  Bmt  Law,  18. 

FAVPXR  APPEAL: 

8m  OmL  Procbdurb  Goob,  87. 
S.  (Hifdetimt  Udmrmomtpptal   «, 
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nnALsOODXy  M.  190, 508, 6Q%~'IntimidatiQ9^--'JBxemmmieaii4m  B/mtm  Caiholic 
priest^Oriminal  proceedimpi  ita^fsd  mUil  ^mplainani  establUh^  the  UUgalUy  of 
ih$  priett*$  acta  in  «  OivU  Court : 

AVlier©  th.6  €xoroi06  of  ecdesiMtical  jnrisdiction  is  plainly  uUrd  vires,  or 
ofeherwise  nnsanotioned  by  the  ordinances  of  a  reli^ons  society,  or  where 
such  ordinances  controyert  the  general  law,  and,  in  either  case,  conseqnences 
resnlt  which  the  criminal  law  was  int««led  to  restrain,  the  Criminal  Courts 
are  not  at  liberty  to  decline  jurisdiction.  A  Roman  Catholic  complained  to 
a  Magistrate  that  he  had  been  threatened  with  an  illeeal  sentence  of  excom- 
mnnication  and  had  been  excommunicated  by  the  ecclesiastical  authorities, 
with  a  view  to  prevent  him  from  asserting  his  legal  rights  in  defendinff  a 
ciTil  suit  concerning  the  property  ol  a  church : — Heldf  that,  under  the  cir- 
cumstances^  the  proper  course  was  for  the  Magistrate  to  postpone  the  trial  till 
the  complainant  proved  in  a  Civil  Court  the  illegality  of  tne  action  of  the 
ecclesiastical  authbritiee. 

In  re  DeCnu  140 

y  i.  806 — FrohabU  danger  to  human  l{fe — Loaded  gtm  left  in  open  place  : 

C  having  returned  to  his  house  after  dawn  from  watching  his  crops  at 
night  with  a  loaded  gun,  and  findinff  his  house-door  locked,  placed  the  gun, 
loaded,  with  the  haminer  down  on  uie  cap,  on  a  cot  outside  his  house  and 
went  for  a  short  time  to  a  neighbouring  house.  A,  the  child  of  a  neighbour, 
four  year's  old,  was  killed  by  the  gun  exploding.  C  was  convicted  under 
section  286  of  the  Penal  Code  for  negligently  omitting  to  take  order  with  the 
gun  sufficient  to  guard  against  prolxtlue  danger  to  human  life  i—Seld,  that 
the  conviction  was  bad  in  law. 

Qiieen'Smpreu  v.  Ohenehugadu    421 

i.  tm^AUempt  to  eommit  tuicido—Intewticn^UicaA  pienitentitt  .* 


B,  with  the  intention  of  committing  suicide  by  throwing  heiself  into  a  well, 
ran  to  the  well,  where  she  was  arrested.  She  was  convicted  under  section 
309  of  the  Indian  Poial  Code  of  having  attempted  to  commit  suicide : — Eeld, 
that  the  conviction  was  illegal.  ^ 

Qu^'JBmpreee  v.  Mamdkha  

PLAm  AXSnKXHT: 

See  Civil  PRocBDuaB  Cons,  9. 

a.  nmmkmm  t 

See  Burr  Bboovbry  Act,  11. 

t.  BBTmtnD : 

See  Civil  Procbdviib  Codb,  14. 

FBXSCBIPTIOV: 

SeeTjBEERY, 

FBXSmiPTIOV— Stridhanam : 
See  HiND^  Law,  18. 

FfiOKIBSQBTVOTE: 

See  Stamp  Act,  6. 

mOSABBB,  BOVA  mZ^Fraudulent  SaU  : 
See  Mortoaob,  6. 

ISOXIFT:  ^ 

Bee  Stamp  Act,  4. 

nCEITSSL^Appointment  after  decree : 
See  Civil  Pboobdxtbb  Codb,  34. 

8.  '   Fewer  of : 

See  Civil  Pbocbpvbb  Coob,  33. 
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/ffrt  m  ^^memt — 8mt  fir  momy  iiaminsd  : 

By  an  unrogiitered  document  A  rtimilated  that  B  ahcrald  enjoy  oefiaia  land 
lor  a  term  of  yean  in  order  that  a  debt  and  intereat  miglit  be  liquidated  br 
receipt  of  proDta,  estimated  at  a  fixed  sum,  and  it  was  prorided  that,  if  B^t 
poMearion  was  disturbed  in  the  meantime,  A  should  pay  the  balance  of  the 
principal  then  dne  and  interest  from  the  date  of  the  loan.  B  having  been 
ejected,  sned  A  upon  the  corenant  to  pay : — Hetd,  that  as  the  ooyeoant  to 
pay  depended  on  the  principal  contract,  wMch  ooold  not  be  proyed  for  tmt 
of  registration,  B  oonld  not  recover. 

VinkatrmyuiH  y.  Fapi  IS 


unrtgittered^  cowling  with  gimiUr  de$d  regiiUred: 

R  sold  land  to  S  in  1873  for  Bs.  64  and  put  8  in  possession.  In  1870  B 
sold  the  same  land  to  N  f or  Ba.  244-0.  N  registered  his  sale-deed.  The 
sale-deed  of  8  was  not  registered.  In  1879  8  saed  N  to  have  N's  sale-deed 
cancelled  on  the  gronnd  of  frand.  The  Lower  Courts  held  that  N^s  sale- 
deed  was  executed  ooUosively  and  fraudulently  and  decreed  the  claim : — 
Eeld,  on  second  appeal,  that  as  there  were  grounds,  apart  from  notLoe  and 
knowledge  of  possession,  for  holding  N's  sale-deed  to  nave  been  ezecated 
oollusiydy,  the  decision  was  correct. 
Nirtuimmlu  y.  Sommma   •       • «  167 


MORTOAOB  . .   •  •  

BMiriATIOV,  XZT,  IM. 

S.   XXXIT OF  imi^Martg^  h^rf  coniUumal tak^Mtikammmiam 

In  1882  a  Muhammadan  mortgaged  certain  land  with  possession  on  con- 
dition that  if  the  money  lent  w%i  not  repaid  within  eight  years,  the  land 
should  be  enjoyed  by  the  mortgagee  after  that  period  as  if  conveyed  by  sale. 
In  1883  a  suit  was  brought  to  lideem : — Eetd,  that  the  title  of  the  mortgage 
became  absolute  by  virtue  of  the  terms  of  the  contract  on  default  of  payment 
within  the  time  specified.  The  obligation  cast  by  Regulation  XXSlV  of 
1802  upon  a  mortgagee  to  account  for  profits  does  not  prevent  a  mort- 
gage by  way  of  conditional  sale  from  becoming,  after  the  period  for 
redemption  has  elapsed,  an  absolute  sale  where  no  account  has  been  ren- 
dered by  the  mortgagee.  The  rule  laid  down  in  Pattabhiramier^$  eas$  (13 
M.I.A.,  660)  applied  to  a  mortgage  executed  by  a  Muhammadan. 
Mallikarjunudu  v.  Mallikafytmudu  •  ..  1^ 

t.   V  of  1804  

4.   I  of  1806   M 

4,  IV  of  1816— r»/^tf  Miituif-^ufk^tim^Pmm  U  trmuftr  mU: 

In  a  suit  under  Regulation  IV  of  1816  the  defendant  having  ob^'ected  to 
the  Village  Miinsif  trying  the  suit  on  the  ground  of  personal  nostality,  ths 
M6nsif  transferred  tibe  suit  to  another  Village  Mdnsif that  this 
transfer  was  illegal.  Per  Hutchins,  J, — Scmblc  In  such  a  case  the  Vil- 
lage M(msif  shoiSd  report  the  facts  to  the  District  Court,  and  ^  J^Unfif^ 
Judge  should  transfer  the  ease  for  trial  to  another  VHlage  M&amL  ^  ^w^/* 
LdkBhfnahkdv.Bdli   W 

g.  Vn  of  1816    .•  t. 

7.  Xn  of  m^District  panekd^tr^M^UHm  WH  ff 

IlloflSn: 

Neither  the  total  repeal  of  Regulation  VJ I  of  1816  by  Act  HI  of  I«78 
(Madras  Civil  Courts  Act)  nor  the  partial  repeal  of  Kegulation  XII  of  1816, 
so  far  as  it  contained  words  of  reference  to  Eeguktiou  VII  of  IS  16,  abolished 
the  jurisdiction  of  district  panchiyats.  A  Collector  oaniiDt  aidar  a  xefexenoo 
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ti>  a  difltrict  panchiyat  under  fiegulation  XII  of  1816  unlefls  there  has  been 
(1)  an  inqoiiy  as  to  whether  the  parties  will  submit  to  the  jurisdiction  of  a 
Tillage  paacmyat ;  (2)  an  objedion  from  either  party  to  such  reference, 
and  a  request  in  writing  by  one  of  the  parties  that  the  matter  be  referred 
to  a  district  panch&yat. 

Ohikati  Zaminddr  v.  Ptddahimedi  Zaminddr   569 

t.   n  of  1818  847 

9.  VI  of  1881 : 

Sie  Hb&iditabt  Villaok  Office. 
'USM101Bi'--Change  of  : 

8eeT3Lixjit  Law   169 

BXn  BICOVSBT  ACT,  s.  I— Indmddr-^Segulatim  XX  V  of  IS02  : 

Section  1  of  Madras  Act  YIII  of  1865  does  not  confine  the  term  in^miifr 
to  such  inimdArs  as  are  registered : — Htld^  therefore,  that  the  purchaiser  of 
an  in&m  village,  who  had  not  got  his  name  registered  as  inlimd&r,  was  not 
thereby  debarred  from  enforcing  the  provisions  of  the  Act  against  a  tenant 
for  arrears  of  rent.  VaUtmardmd  v.  Virappa  (I.L.R.,  5  Mad.,  145)  observed 
upon. 

Suhhu  V.  Vaaanthappan   351 


,  ss.  1,  2 — Zandholder^Distraint  : 


V  leased  certain  fields  to  8  at  a  single  rent.  Of  these  fields,  some  were 
held  by  V  under  a  raiyatw6ri  patt&,  but  the  patt4  for  the  rest  stood  in  the 
names  of  V's  vendors.  V  distntined  for  arrears  of  rent  under  the  provisions 
of  the  Bent  Recovery  Act : — Seld^  that  Y  was  not  a  landholder  within  the 
definition  in  the  said  Act  in  respect  of  the  latter  fields,  and,  therefore,  that 
the  distraint  was  illegal. 

8Ma\,  Venkata    ..  9 

 • ,  ss.  1,  79 — Landholder*— Astignee — I)$leyaium  of  powers  : 

The  interest  of  B  in  the  form  of  a  jigir,  which  he  had  obtained  on  lease 
from  the  I'&gfrd&r,  was  sold  in  execution  of  a  decree  and  purchased  by  J,  who 
assigned  his  interest  to  the  plaintiff.  In  a  suit  under  Act  Vlll'of  1865 
(Madras)  by  plaintiff  to  compel  defendant  to  accept  a  patt4,  defendant 
objected  that  plaintiff  had  no  right  to  enforce  acceptance  of  a  patt4  under  the 
Act :— -JKfW,  by  the  Full  Bench  (Turner,  C.J.,  Muttus&mi  Ayyar,  Hutduns, . 
and  Brandt,  JJ . ;  Eeman,  J.  dissenting^  that  plaintiff  was  a  landholder  within 
the  meaning  of  the  Act  and  entitled  to  emorce  acceptance  of  a  patt& — 
•  Zinulabdin  Sowien  v.  Vv'ien  Virapatren  (I.L.R.,  I  Mad.,  49)  dissented  from. 

Gou$e  V.  Sundara   894 

-,  s.  8 — Tenant  ^LeMee  of  zaminddr— Limitation  : 


In  1869  a  village  in  the  zamlnd4ri  of  R  was  granted  b^  the  zamlndir  to  S 
at  a  favorable  rent,  in  consideration  of  S  renouncing  a  claim  to  the  zamind&rl. 
The  village  was  not  separately  assessed  and  divided  off  from  the  zamindfixl. 
The  rent  having  fallen  into  arrears,  the  village  was  sold  in  1875  under  the 
provisions  of  the  Rent  Recovery  Act  and  purchased  at  the  sale  by  the  Agent 
of  the  Court  of  Wards  on  behalf  of  the  defendants,  minor  sons  of  the  deceased 
samfnd&r.  In  a  suit  brought  by  8,  in  1883,  to  recover  the  village : — JECeld^ 
that  the  sale  was  binding  on  8  and  that  the  suit  was  barred  by  limitation. 

Satkdratdmi  v.  Sivatdmi   196 

 ,  ss.  8, 4, 9— Landlord  and  tmant-^Sight  to  enforce  aceeptemm 


efpaitd: 

The  renter  of  a  zamind&rf,  to  whom  the  right  to  collect  the  kattubadi  or 
quit-rent  on  in6m  lands  and  the  road-cess  payable  to  Gk)vemment  was  dele- 
sated,  sued  to  compel  the  in&mdirs  to  accept  patt&s  and  execute  muchalkis 
for  the  amounts  due : — Seldy  that  the  in^mdirs,  not  bcdng  cultivating 
tenants,  were  not  bound,  under  Act  YIII  of  1865  (Madras),  to  accept  a  pattZ 
—lUmdsdmi  v.  The  Collector  of  Madura  (I.L.R.,  2  Mad.,  67)  referred  to. 

M^Y,  Venkatdehakm    676 
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Wkm  a  CoQMtor  in  a  suit  brought  under  the  proyiaoiis  of  the  Rent 
Becorer^  Act  baa  decided  that  a  tenant  ie  to  accept  a  patti  on  eeiiain  tenas, 
the  bmAolder  it  not  bound  to  tender  sneh  patt&  for  aoeeptaace  belore  suing 
to  enforce  the  terms  thereof. 
Omri  if  Wtrdt     lUvrmalinga    2 

f .  ■  ■  ,  M.  7,  %—D€tiumd  ofpatU  : 

The  Bent  Becovery  Act  does  not  reqnixe  that  a  tenant  demanding  a  pait4 
shall  a|»nly  in  writing  to  the  landholder  specilyi^g  (he  lands  and  the  iftsU 
lor  whicn  the  patt4  is  required. 

AfHfNMis  ▼.  Xird^maaSmi   ] 

S.  — —  ,  s.  11 — Implied  contract : 

Where  a  landlord,  haying  for  many  years  accepted  rent  at  dry  rates 
from  a  tenant  for  certain  luid,  sued  the  tenant  to  enforce  acceptajice  of  a 
patti  at  "  garden  *'  rates  on  the  ground  that  the  tenant  had  rused  a  crop 
with  water  taken  from  a  well  constructed  by  the  tenant  iSeld^  that  there 
was  an  implied  contract  within  the  meaning  of  Section  11  of  the  Bent 
Becovery  Act  to  accept  rent  at  dry  "  rates,  and  that  plaintiff  was,  there- 
fore, not  entitled  to  enhance  the  rate  of  rent,  the  improvement  having  been 
effected  at  the  expense  of  the  tenant. 

Kriiknmv.  VmkaUuAmi    164 

9.  — «  ,  s.  3t — 8dl» — A^ymnmmUfor  wmt  of  bidtUtt  to  nmt  day, 

immlid'  Butff     ofiatr  midmttimg  to  taU  : 

A  sale  of  land  for  arrears  of  rent  under  the  provinons  of  the  Rent  Beeovery 
Act  having  been  advertised  for  a  certain  day,  was,  owing  to  the  absence  of 
bidders  on  ^t  day,  adjourned  and  held  on  the  day  following  by  the  officer 
empower  to  seU : — HelOy  that  the  sale  was  invalid. 

FciUmi  v.  SUfolingM   6 

10.  ,  •.  8S— Ck»7  Prdcedure  Code,  ss.  276,  29b—Sale  of  tenant^ 

intirett  bp  landlord  pending  attackmont  bp  OUfil  (hurt  : 

The  interest  of  a  tenant  in  certain  land  having  been  attached  by  his  cre- 
ditor in  execution  of  a  decree  for  money,  the  landlord  attached  the  same 
land  for  arrears  of  rent,  brought  it  to  sale,  and  purchased  it  under  the  provi- 
sions  of  the  Bent  Recovery  Act.  The  creditor  subsequently  purchased  the 
interest  of  the  tenant,  which  was  sold  in  execution  of  his  decree.  In  a 
suit  by- the  landlord  to  have  the  sale  to  the  creditor  declared  invalid : — 
ffeldf  that  the  luidlord's  purchase  was  subject  to  the  creditor's  attadimait. 
Mramanya  v.  Regardm     573 

11.  ,  i,  61 — Ft09mtation  of  plaint— Acc^tamce  by  Court  of  plaint 
smt  bp  post: 

K  sent  a  plaint  by  post  to  a  Revenue  officer,  who  was  on  tour  and,  in 
obedience  to  an  order  issued  by  such  officer  to  pay  batta  within  a  certain 
date,  pmented  himself  and  paid  the  i^nount  deinanded  within  th^rt^  days 
from  Uie  date  of  the  cause  of  action  i—iETeAi,  that  the  suit  was  instituted 
within  the  time  prescribed  by  section  51  of  the  Bent  Becovery  Act— 
Moparti  Pitchi  Naiduy.  Fuppala  Kondamma  (6  M.H.C.B.,  136)  approved 
and  distinguished. 

Sa»karan4rdpam  v.  Kunjappa  , .   411 

B£8  JUDICATA  : 

8o9  OnriL  Procbdvhe  Oode,  4,  7,  3. 
^  

5^  Malabar  Law,  4 1  ^. 
8.  ^  " 

MOBTOAOE,  4<  ^ 
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It  is  1>3r  the  decree  and  not  by  the  jndgment  that  a  questioh  dt  ¥$m  JuOUiUm 
rnuflt  be  decided.  In  1881  A  sued  K  and  others  olafTning^  a  dedaration  of  his 
title  to  certain,  land  and  an  injunction  against  interferende  ^niCh  hiB  poikes" 
sion,  K  claimed  part  of  the  land  by  purchase  from  M.  The  Mtiasif  OMKoed 
for  A  and  this  decree  was  confirmed  on  appeal  by  the  District  Judge,  but  in 
his  judgment  the  District  Judge  recorded  that  E^s  claim  was  not  adjudi* 
catea  upon  and  that  he  should  bring  a  fresh  suit  if  he  had  any  claim.  In 
1883  K  sued  A  to  recover  the  land,  which  he  cbumed  by  purchase  from  M. 
A  pleaded  that  the  claim  was  tttjudioata  by  virtue  of  the  decree  in  the  fotettr 
suit.  The  District  Mdnsif  and,  on  appeal,  the  District  Judge  held  that  the 
claim  was  not  r$s  Judicata  and  decreed  for  E  i-^Held^  on  JJPP^  to  the  High 
Ck)urt,  that  as  no  reservation  was  made  in  the  decree  of  E/s  right  to  bring 
another  suit,  the  plea  of  res  judicata  was  good,  but  that,  under  the  cireum- 
stances,  an  opportunity  should  be  given  to  K  to  apply  to  the  District  Court 
to  have  the  decree  in  the  former  suit  brought  mto  conformity  with  tne 
Judgment.  This  having  been  done,  the  decree  of  the  lower  Ooutts  was 
confirmed. 

AtMito  V.  Kuppu   77 

-0ml  Frwedwre  Code,  «.  18 — Iker€$  cfcmpetmi  Otmti : 


In  1876,  P  sued  in  a  Mtinsif  s  Court  to  eject  a  tenant  from  a  house  and  to 
recover  arrears  of  rent.   6  intervened  and  claimed  the  house  under  a  deed  of 
The  value  of  the  property  comprised  in  the  deed  of  ^ft  exoeeded  the 


dt  of  the  pecuniary  jurisdiction  of  the  Mttnsifs  Ocmrt.  The  suH  was  dis- 
missed. But  on  appeaMhe  claim  of  8  under  the  deed  of  gilt  was  adiii<yoated 
Upon  and  rejected,  and  P  obtained  a  deeree  for  the  land.  In  1882,  8  sued  P 
to  recover  all  the  pr(q)erty  comprised  in  the  deed  of  gift JETftf,  that,  8  was 
estopped  W  the  decree  in  the  fimner  suit  from  claiining  the  house.  It  was 
contended  by  P  that  the  deed  of  cift  was  invalid.  HcUt^  that  as  to  validity 
of  the  deed  of  gift,  the  decree  of  the  M6nsif  s  Ck>urt  was  not  the  deciee  A 
a  competent  Court  within  the  meaning  of  Section  18  of  the  Code  of  Qvil 
Procedure,  188^  and,  therefore,  that  8  w«s  not  estopped  from  showing  that 
the  deed  was  valid,  and  claiming  the  rest  of  the  property  oemptiied  tMeifi. 

FMuma  v.  8almamma   •       . ,       « .  88 

VESnaWMn^Arrest  hrfon  Judgment : 
See  CmL  Pbooiduri  Codb,  39. 

BWFHFTIOV: 

See  Lamolou)  and  Tinak^,  1. 

UVUUE  BSCOVKBT  act,  St.  2,  86,  Vt—Sale  for  arreofre  of  retenue^Ziahility  qf 
MllJIelde  included  in  pattd  : 

By.  accenting  a  raiyatw&ri  patt&,  the  landholder  pledges  each  and  every 
flela  inducted  herein  as  secunty  for  the  whole  assessment.  Several  fields 
separately  assessed  to  revenue  were  held  under  one  patt&  by  K.  Default 
having  been  made  by  K  in  payment  of  revenue,  one  of  such  fields,  of  which 
N  was  the  owner,  was  attached  under  the  Hevenue  Recovery  Act.  N  claimed 
t6  have  it  released  from  attachment  on  payment  of  the  assessment  due  uixn 
it  The  claim  was  rejected  and  the  field  told  i^Jietd^  in  a  siiit  t>y  N  to  set 
aside  the  sale,  that  the  sale  was  valid. 

Secretary  of  State  for  India  v.  Ndraydnan  « .      « «       » .  130 

UiT  IAW8  AMEHDMIVT  ACT,  1888,  i.  86,  eL  3 ;  8. 87  (jb}—8alt  ifkportei  frttm 
Foreign  State,  contraband : 

Section  26  of  the  Salt  Laws  Amendment  Act  (Madras  Act'I  of  1882)  makes 
it  penal  to  import  salt  by  any  route  not  legally  sanctioned  for  that  purpose, 
and  also  to  possess  salt  known  to  have  been  imported  in  contraveirtion  of  Bie 
Salt  Laws,  and  section  27  of  the  said  Act  authorises,  inter  aUa,  the  Gkyvemor 
in  CkMincil  to  make  rules  for  regulating  tile  iibport  of  satt  by  ^  No  sttoh 
rales  having  been  passed  in  1884,  P  was  conVicted  of  being  in  poshaaieli  d 
salt  known  to  have  been  manufactured  in,  and  imported  from,  the  Hdtive 
StsftA  of  PndnkDttat  i^Heid,  that  tbe  oontieli^n  was  right. 

Queen'JSmpreee  Y .  Miathdl   ,^  342 
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•IlTIClTmU: 

8—  LAKDLOED  AMD  TnrAlTT,  1. 

8$$  Stakp  Act,  8. 
•LiVDIR— C^iMM  of  action : 

8$e  DlYAMATXOX. 

IMALL  CAUSE  tSiiJm—Act  XI  of  lS6b--JurUdicium-^}Fater'eeit'^Paymmt  hy 
Umdholdor — Impliod  contract  by  tenant  to  roconp  : 

If  a  landholder  pays  to  GoTemment  water-cess  which  his  tenant  is  legally 
bound  to  pity,  a  Small  Cause  Court  constituted  under  Act  XI  of  1866  has 
jurisdiction  to  decide  a  suit  brought  by  the  landholder  against  the  tenant  to 
recover  the  amount  so  paid  by  the  landholder. 

Vcnkairamaya  v.  Yiraya   '      . .       . .       , . 


f,   ,  «.  20— Ciir*/  FroeodMTO  Code,  t,  223— 

SmaH'caute  decree  of  Subordinate  Judge — Exeatiion  ayainet  immovable  property-— 
Co-ordinate  Juriediction  of  Subordinate  Judge  and  JHetrict  M^if—J^focution 
by  Dietriet  Murnif: 

The  Court  of  a  Subordinate  Judge  and  that  of  a  District  Mdnsif  had  juris- 
diction over  certain  immovable  property.  A  small-cause  decree  of  the  former 
Court  having  been  sent  by  the  Subordinate  Judge  to  the  Court  of  the  District 
M&nsif  for  execution  against  the  said  prop^ty  xu^dbBt  the  provisions  of 
Section  20  of  Act  XI  of  1866,  the  application  for  Execution  was  rejected  by 
the  Mtinsif  on  the  ground  that  this  procedure  was  illegal :  —Held,  that  seotioii 
20  of  Act  XI  of  1865  was  not  modified  by  section  22^  of  the  Code  of  Civil 
Procedure,  and  that  the  Mdnsif  s  Court  was,  therefore,  bound  to  ezecate  the 
dd(aree. 

Kahdnardmd  v.  Kanga    

tflOmO  BBUXP  ACT,  8.  43: 

See  JuBUDionoN,  4. 

f .  

See  Civil  P&ocbdueb  Cobb,  9. 

fTAMP  ACT,  s.  ^OX^i—Unduly  stamped— Bute  6  (e)  of  the  Qocemmcnt  of  India,  Zrd 
Uarek  1882  {atteetatione  of  plain  sheets  subjoined  to  stamped  documents),  ultrH 
▼ires: 

Of  the  rules,  dated  8rd  March  1882,  issued  by  the  Governor-General  in 
Council,  under  sections  9,  15,  17,  32,  51and58  oltheln^MsilStei^  Aoty  18^» 
rule  6  (#j  requires  that  the  part  of  an  instrument  which  ^&  Hrritwn  a 
sheets  oi  paper  attached  to  the  stamped  paper  must  be  attested  by  fbo 
executing,  and  by  the  witnesses  to,  the  docume  nt  i—^e'/c^f  \jif  % 
Muttusftmi  Ay^,  and  Brandt,  JJ.  (Turner,  C.J. ,  dissentiriju:),  that  ther^e  is 
uUrd  vires  and  inoperative  for  the  purpose  of  declaring  an  hiHtrument,  writt4}n 
contrary  to  ike  provisions  thereof,  unduly  stamped  within  the  meaning  of 
section  3  (10)  of  the  Act.  Fer  Turner,  C.J.-^An  infitrumont Oflt  vrittela 
aocordanoe  with  the  directions  in  rule  (e)  is  not  duly  stampede 

Seference  under  Stan^  Act,  s.    ,v       ,«     *  ' 


 ,  1.  4  (0),  Mh.  I,  art.  5— Court  Fees  Act,  Schedule  II,  Art,  1(3)— 

Petition  to  withdraw  suit — Agreement — Bond  : 

A  petition,  stamped  as  an  agreement,  having  been  presented  to  a  District 
Court  by  the  parties  to  a  suit,  informing  the  Court  tnat  they  had  entered 
into  an  agreement,  wherebv,  inter  alia,  the  defendant  was  bound  to  deliver 
to  the  plaintiff  certain  wood,  and  requesting  that  the  suit  might  be  removed 
from  the  file,  the  District  Judge  impounded  it,  levied  a  sum  for  iosnffideDt 
stamp-di^  and  a  penalty,  on  the  ground  that  it  was  a  bond,  and  forwarded 
it  to  the  Collector.    Upon  a  reference  made  by  the  Board  of  Revenue  at  the 
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izistanoe  of  the  Oollector  i—Seld,  that  the  daty  leviable  was  a  Court  fee 
stamp  under  article  1  {b)  of  Bohednle  11  of  the  Court  Fees  Act»  1870. 
Miffnnnce  under  Stamp  Act,  «.  46    ,« 

S.   »M.a4,  60: 

Where  a  docnment  has  been  admitted  in  evidence  as  duly  stamped,  such 
admission  ean  only  be  called  in  question  by  the  Appellate  Court  under  section 
50  of  the  Indian  Stamp  Act. 

Reftrmee  under  Stamp  Act,  t.  46   

4.  —  ,  St.  61,  e^Beeeipt—Aeknowldd^mmt  by  Utter : 

Where  the  receipt  of  money  exceeding  20  rupees,  in  satisfiustion  of  a 
debt,  is  acknowledged  by  letter  without  a  receipt  stamp  being  affixed,  the 
-writer  is  liable  to  punishment  under  section  61  of  the  Incuan  Stamp  Act,  1879. 

Raference  mder  Stamp  Act,  9.  46   

5.  ,  seh.  I,  art  11— iVoffiiMoiy  note— Bond— Impressed  label— Impressed 

•hoot— Rule  9(a)  of  the  Rules  of  Government  of  India  of  26th  February  1881 : 

By  a  document,  dated  8th  March  1882,  which  purported  to  be  a  promissory 
note  attested  by  three  witnesses  and  written  on  an  impressed  label  of  two 
annas,  A  promised  to  pay  B  before  a  certain  date  Bs.  135 : — Held,  that  the 
document  was  a  bond  and  must  be  treated  as  unstamped  for  the  purposes  of 
Section  84  of  the  Lidian  Stamp  Act,  1879.  By  a  document,  dated  23rd  June 
1880,  stamped  wiih^nadhesive  stamp  of  one  anna,  purporting  tO  be  a 
pronussory  note  atteste^^two  witnesses,  A  promised  to  pav  Bs.  56  to  B  or 
Older,  on  demand  :—Held,  that  the  document  was  not  a  bond  but  a  promissory 
note. 

Reference  under  Stamp  Act,  46   

6.  ,ieh.  I,  art  97;  uk.  Jit  it  Hit)— Vakil— Rntry  on  roU  of  advocates 

— Bxen^tion  from  duty : 

By  article  11(a)  of  schedule  n  of  the  Indian  Stamp  Act,  1879  (which 
eseinpts  from  du^  the  entry  of  an  advocate,  vakil  or  attorney  on  the  roll  of 
any  High  Court  when  he  has  previously  been  enrolled  in  a  High  Court  estab- 
lished by  royal  charter),  a  vakil  on  the  roll  of  the  High  Court,  Madras,  who 
applies  to  m  entered  on  the  roll  of  advocates,  is  exempted  from  the  duty 
prescribed  by  article  27  of  schedule  I  of  the  said  Act. 

In  re  Farthaedradi   

7  ,  soh.  I,  art  44  (b)— ^.  3  (13),  sch.  /,  art,  29 ;  art,  b{e)^Mortgage-' 

Assignment  of  growing  coffee  : 

By  an  agreement  made  the  first  day  of  September  1884,  A,  in  considera- 
tion of  Bs.  1,000  to  be  advanced  to  him  by  B,  assigped  to  B  the  whole  crop 
of  coffee  then  g^wing  upon  a  certain  estate  upon  trust,  inter  alia,  to  secure 
the  repayment  of  the  sum  advanced.  It  was  stipulated  that  A  should  cultivate 
the  crop  till  maturity  and  deliver  it  to  B : — Held,  that  this  document  was  a 
mortgage  liable  to  duty  under  article  44  {f)  of  schedule  I  of  the  Indian  Stunp 
Act,  1879. 

Rtfermee  under  Stamp  Act,  «•  46   

8.   ,  sch.  I,  art.  67— Settlement— Stamp  dutg: 

Under  article  57  of  schedule  I  of  the  Indian  Stamp  Act,  1879,  stamp  duty 
on  a  settlement  is  to  be  calculated  on  the  value  of  the  property  settled  as 
set  forth  in  such  settlement  t—HeU,  that  these  terms  do  not  mean  tiie  value 
of  the  enterest  or  interests  created  by  the  settlement,  but  refer  to  the  value 
of  the  property  settled,  which,  it  was  intended  by  Legislature,  should  be  set 
forth  in  we  settlement. 
Reference  under  Stamp  Act,  «.  46   

STATVTXt. 
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S$$  IMMLTSNCT  ACT. 

800  CmL  FBocBDumB  OoM,  29. 

44*  46,  Viet  e.  M,  i.  145. 
See  A&MT  Act. 

8TSPM0THIB: 

8$i  KiKvt  L4W,  3,  4. 

See  T0WN8'  iMPBOTiMBirr  Act,  2. 
gaXDMAMAM^fHemMpUmt : 

See  Asn>t  Law,  13. 

BTHiiSJ^IOepiHmiUe  tm—Maintmrntee  : 

See  Hnrut^  Law,  16. 

TXBAimiTBl: 

5m  Fuhsrt. 


T0WV8'  IMFBOTSKnt  AOT,  1871,  M.  64,  71— TVdr  on  oPiiiMXi,  XiMfii#,  £ir{^i^ 
^  limit  of: 

N  haTing  taken  out  a  license  under  the  proviMons  ef  the  Toinuf  Inkprore- 
ment  Act,  1871 ,  for  a  bullock,  the  bullock  died  and  N  bought  another  bollock, 
but  did  net  tttke  out  a  eeceiid  license.  N  was  esbVioted  for  keelang  tiiiB 
buUockwithoutalicense:~£0tf  (by Turner,  O.J.,  andHiMiilM,  J.)  BnUHdt, 
J.  dissenting)  that  the  oonviction  was  right. 
Mmieifita  Cfenmieewmrt  of  MtHmdrgmdi     KMilm   «  827 

f ,  •  ,  ■    .  i — ^,  M.  188, 180  i  0»ii^'  'Bmtm^mM  .  J^inrtjw 

— PHfNiM  property-^^  probaadi : 

H  owned  a  bouse  in  the  town  of  A,  to  tirhieh  the  ToWli^  lai^vttneiit 
Act,  1871,  was  extended  in  1879.  In  1882  the  Municipal  OraoflBailetletti, 
professing  to  act  under  section  189  of  the  said  Act,  removed  a  p&al  ^dch 
mjeoted  beyond  the  main  walls  of  H's  house  and  alMtted  on  a  laae  which 
^nis  used  by  the  public  H  proved  that  the  pial  had  ensted  lor  fifty  yean : 
—HeUy  that  the  action  of  the  Municipal  Commissioners  was  illegaL 

Hammoiyyax.  BMtpell   W 

nADX-KABX— IZtM*  in  foreign  mmrket-^AkandonrnmU^Betoppel  hy  eondmet : 

Such  possession  and  use  of  a  trade-mark  in  one  market  as  to  constitute  a  right 
in  it,  establishes  in  the  owner  thereof  an  exdusive  right  to  that  trade^mark 
in  other  markets,  although  the  owner  may  not  have  used  it  in  such  markets. 
To  constitute  a  mark  a  trade-mark  it  must  have  been  adopted  as  a  svmbol 
devised  to  distinguish  a  particular  clasB  of  goods  as  the  goods  of  that  class 
manufactured  or  selected  by  a  particular  manufacturer  or  merchant.  Where 
the  plaintiffs  by  their  conduct  led  the  defendant  to  believe  that  they  olaimed 
no  right  to  a  eertain  txadfrriBArk,  aodtMit  wase^  to  the  defendant  te 
adopt  it  as  his  own,  and  the  dsisatet  dM  adopt  it,  and  by  his  industar 
secured  a  wide  popularity  for  it  in  the  ladkii  qiMMir-&H  4^ 
plaintiJffs  were  estopped  from  deayiaff  the  MimM(9  ligM  to 
mark  in  the  Indian  market. 
Laveryne  v.  Hooper  


XmOKB  WOV—Siyht  to  aneettral  property  not  defuUed  by  wUl  of  father : 
See  Hnvnd  Law,  S. 
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TAKHr-^ety  ON  roll  of  advoeatei^Stamp  duty : 
See  Stamp  Act,  6. 

SS4  BBOVLAnON  lY  OF  1816. 

See  Small  Gavsb  Court,  1. 

VilDOW^AlienatioH  by: 

Si$  Hind6  Law,  18,  19,  20. 
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